
CONSTITUTIONAL LAW-GEORGIA'S MOTOR
VEHICLE SAFETY RESPONSIBILITY STATUTE

VIOLATIVE OF DUE PROCESS CLAUSE

In Pope v. Cokinos' the Supreme Court of Georgia held that the Depart-
ment of Public Safety has no authority to hold hearings under the Motor
Vehicle Safety Responsibility Act 2 to determine whether there is a reasona-
ble possibility of a fault judgment being rendered against the holder of a
Georgia driver's license as a result of an accident. Therefore, under the
present Georgia statute a superior court has no jurisdiction to hear and
decide such a question on a de novo appeal from the department.' This

1. 232 Ga. 425, 207 S.E.2d 63 (1974).
2. Motor Vehicle Safety Responsibility Act, GA. CODE ANN. §92A-601 et seq. (Rev. 1972).

In pertinent part the act provides that anyone involved in an accident which results in bodily
injury or death, or property damage of $100.00 or more must submit a report to the Director
of Public Safety. GA. CODE ANN. §92A-604 (Rev. 1972). Within 30 days of the receipt of the
report

the Director shall suspend the license and all registration certificates and all regis-
tration plates of the operator and owner of any motor vehicle in any manner in-
volved in the accident unless or until the operator or owner has previously furnished
or immediately furnishes security, sufficient ... to satisfy any judgments for dam-
ages or injuries resulting . . . and unless such operator or owner shall give proof of
financial responsibility for the future as is required in section 92A-615.1. GA. CODE
ANN. §92A-605(a) (Rev. 1972).

Section 92A-615.1 requires tlat "such proof must be maintained for a one-year period ... 
However, section 92A-605(a) works no suspension (1) if the owner or operator had in effect
at the time of the accident a liability insurance policy or other bond, GA. CODE ANN. §92A-
605(c) (Rev. 1972); (2) if the owner or operator qualifies as a self-insurer, id.; (3) if only the
owner or operator was injured, GA. CODE ANN. §92A-606 (Rev. 1972); (4) if the automobile
was legally parked at the time of the accident, id.; (5) if as to an owner, the automobile was
being operated without permission, id.; or (6) "[i]f, prior to the date that the Director would
otherwise suspend license and registration ... there shall be filed with the Director evidence
satisfactory to him that the person who would otherwise have to file security has been released
from liability or been finally adjudicated not to be liable or has executed a duly acknowledged
written agreement providing for the payment of an agreed amount in installments .... " Id.

3. It should be noted that the continued viability of this act in light of the recent enact-
ment of the Georgia Motor Vehicle Accident Reparations Act, GA. CODE ANN. §56-3401b et
seq. (Supp. 1974), is suspect due to the requirement of the latter act of mandatory minimum
liability insurance converage. GA. CODE ANN. §56-3403b (Supp. 1974). However, consideration
of the Motor Vehicle Safety Responsibility Act continues to be of interest for at least two
reasons: (1) The method tentatively selected for enforcement of the proof-of-insurance provi-
sion, GA. CODE ANN. §56-3412b (Supp. 1974), will require only that the party seeking a license
submit an affidavit swearing that he has the minimum coverage required by the act. Inter-
view with F. Ray Jackson, Tax Collector, Bibb County, Georgia, September 20, 1974, on file
in the offices of the Mercer Law Review. This method is open to widespread abuse and such
abuse is, in fact, anticipated. Id. Thus, there will continue to be motorists without minimum
liability coverage to whom the Motor Vehicle Safety Responsibility Act will remain
applicable; (2) There is also serious speculation that the Georgia Motor Vehicle Reparations
Act will be repealed in the 1975 session of the General Assembly before it becomes fully
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problem was precipitated by the Department of Public Safety's attempt
to comply with the United States Supreme Court's decision in Bell v.
Burson4 and the Georgia Supreme Court's ruling in the first Pope case.'

This case arose from an automobile accident on February 25, 1972, in-
volving George Cokinos and Thelma Hendrix. Both.parties suffered dam-
ages and both parties denied responsibility for the accident, yet neither
filed an action in court. On July 13, 1972, the Department of Public Safety
ordered Mr. Cokinos to demonstrate financial responsibility or have his
driving privileges suspended. Mr. Cokinos requested a hearing pursuant to
the provisions of the Administrative Procedure Act' and an informal hear-
ing was scheduled by the department. Prior to the hearing, Mr. Cokinos
initiated an action in the Superior Court of Fulton County which resulted
in a temporary restraining order and later an interlocutory injunction pro-
hibiting the director from suspending Mr. Cokinos' driving privileges.

When the Motor Vehicle Safety Responsibility Act was enacted in 1951,
its stated purpose was to protect the public against losses caused by unin-
sured vehicles.' Subject to certain exceptions, the act provided that any
uninsured motorist involved in an accident causing injuries or damage to
other persons was to have his license and vehicle registration suspended
within 30 days after receipt of the required accident report, unless or until
he furnished security sufficient to satisfy any judgments for damages
against him and gave proof of financial responsibility for the future.' Al-
though the uninsured motorist was entitled to a hearing before the Director
of Public Safety and to a de novo appeal to the superior court, the hearing
and the appeal were limited to the question of whether the Safety Respon-
sibility Act applied to him; that is, whether the petitioner or his vehicle
was involved in an accident, whether the petitioner had complied with the
provisions of the law as provided, and whether the petitioner came within
any of the exceptions of the law. All evidence having a bearing on fault or
potential liability was totally excluded. Fault or innocence were viewed by
the courts as completely irrelevant factors,' and courts consistently held
that the suspension requirement was "mandatory""0 unless the licensee
came within one of the exceptions of the act. Contentions that the act was

effective on March 1, 1975. Interview with S. Phillip Brown, Member, General Assembly of
Georgia, 1971-1974, September 20, 1974, on file in the offices of the Mercer Law Review.
Should this act be repealed, the Motor Vehicle Safety Responsibility Act, along with the
problem addressed in this article, will have renewed vitality.

4. 402 U.S. 535 (1971).
5. 231 Ga. 79, 200 S.E.2d 275 (1973).
6. GA. CODE ANN. §3A-114 (Supp. 1973).
7. Davis v. Reserve Ins. Co., 220 Ga. 335, 337, 138 S.E.2d 657, 659 (1964).
8. For consideration as to the interrelation of the Motor Vehicle Safety Responsibility Act

and the field of insurance, see Note, Insurance -Financial Responsibility of Motorists - Two
Methods within the Concept of Fault, 23 MERcER L. REv. 383 (1972).

9. Burson v. Bell, 121 Ga. App. 418, 420, 174 S.E.2d 235, 236 (1970).
.10. Burson v. Johnson, 118 Ga. App. 381, 382, 163 S.E.2d 857, 859 (1968).
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unconstitutional as a denial of due process were rebuffed in the Georgia
courts," as in the courts of other states with similar statutes,' 2 on the
grounds that these were administrative, not judicial, proceedings, and
there was an adequate judicial review of all the administrative rulings.'3

The refusal of the director to consider evidence as to who was responsible
for the accident remained the accepted procedure until 1971. However, in
that year the United States Supreme Court declared the Georgia Motor
Vehicle Safety Responsibility Act unconstitutional." The Court held that
the failure to extend the hearing to questions of fault and potential liability
violated procedural due process under the fourteenth amendment.'" The
basis for such a ruling was the finding that Georgia's statutory scheme is
predicated solely upon fault and liability and has for its object the obtain-
ing of security from which to pay any judgments for torts that are either
committed by the licensee or for which he is otherwise responsible.'6 In
light of the United States Supreme Court's ruling in other cases that the
hearing required by the due process clause must be "meaningful"' 7 and
"appropriate to the nature of the case,"'" the Court concluded that the only

11. Turmon v. Department of Public Safety, 222 Ga. 843, 152 S.E.2d 884 (1967).
12. States which have motor vehicle responsibility statutes similar to that of Georgia

include Arizona, California, Colorado, Connecticut, Idaho, Iowa, Kansas, Kentucky, Louis-
iana, Minnesota, Nebraska, New Jersey, New Mexico, Ohio, Pennsylvania, Texas, Utah,
Vermont, Wisconsin, and Wyoming. All of these statutes have been upheld by state courts
as constitutional, except in Colorado. See, e.g., Doyle v. Kahl, 242 Iowa 153, 46 N.W.2d 52
(1951); Ballow v. Reeves, 238 S.W.2d 141 (Ky. 1951); Hadden v. Aitken, 156 Neb. 215, 55
N.W.2d 620 (1952); State v. Stechlek, 262 Wisc. 642, 56 N.W.2d 514 (1953). The California
statute has recently been modified to require a determination that there is a reasonable
possibility that a judgment may be recovered against the licensee. Orr v. Superior Court, 71
Cal.2d 220, 77 Cal. Rptr. 816, 454 P.2d 712 (1970).

13. 222 Ga. at 844, 152 S.E.2d at 885.
14. 402 U.S. 535 (1971). The Bell case arose from a collision in which five-year old Sherry

Capes rode her bicycle into the side of an automobile driven by the Reverend Paul J. Bell,
Jr. Appropriate filings were made by the child's parents and notification was given to Rever-
end Bell that unless security was posted his license and vehicle registration would be sus-
pended. The petitioner then requested a hearing before the Director, asserting that he was
not responsible for the accident, and stating that a revocation of his license and registration
would handicap him greatly in the pursuit of his vocation. A hearing was held, but the
petitioner was prohibited from producing evidence tending to show his lack of liability, and
the Director gave him 30 days to comply with the statute or face suspension. The petitioner
appealed to the superior court, as provided in the statute, and after being allowed to present
the evidence of his lack of responsibility for the accident, was found free of fault. The superior
court ruled that Reverend Bell's license and registration should not be suspended until a suit
was filed against the petitioner for the purpose of recovering damages for the injuries sus-
tained by the child. This order was reversed by the Georgia Court of Appeals in dismissing
the petitioner's claim that GA. CODE ANN. §92A-602 (Supp. 1973) was unconstitutional. 121
Ga. App. 418, 174 S.E.2d 235 (1970).

15. 402 U.S. at 539.
16. Id. at 541.
17. Armstrong v. Manzo, 380 U.S. 545, 552 (1965).
18. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950).

19741



MERCER LAW REVIEW

suspension hearing appropriate to the case would be one which at least
encompassed an inquiry as to whether there is "a reasonable possibility of
a judgment being rendered against him as a result of the accident.""

The Court then listed the options which were available to Georgia: (1)
"merely to include consideration of the question [of liability] at the ad-
ministrative hearing now provided," or (2) "it may elect to postpone such
a consideration to the de novo judicial proceedings in the Superior Court,"
or (3) it "may decide to withhold suspension until adjudication of an action
for damages brought by-the injured party," or (4) it "may elect to abandon
the present scheme completely . "..."20

In an attempt to restructure the state's procedure to comply with the
ruling in Bell, the department chose to pursue the first of the suggested
alternatives-the consideration of liability at the administrative hearing.
In furtherance of such an effort the department promulgated section 570-
6-.15(d) of the Rules and Regulations of the State of Georgia which author-
ized the director or his designated agent to determine whether there is "a
reasonable possibility of a judgment being rendered against the petitioner
as a result of the accident."'2'

Although this provision satisfied the federal due process requirements as
set forth in Bell, it was brought under state court scrutiny for the first time
when Pope v. Cokinos originally came to the Georgia Supreme Court.2 2 At
that time the court ruled that the Motor Vehicle Safety Responsibility Act
did not authorize the Department of Public Safety to enact such a provi-
sion and that in doing so the department exceeded its authority. The court
stated its position of "consistently prohibiting administrative bodies from
acquiring judicial characteristics not specifically set out in enabling legis-
lation, 2 3 and stated that the actions, as taken by the department, "cannot
be done without clear legislative authority, if at all. '2 4 Subsequently, the
1974 session of the Georgia General Assembly convened and adjourned
without enacting legislation which would authorize a procedure for the
conduct of a "fault" or "liability" hearing, leaving the Department of
Public Safety still without legislative basis for such a hearing.2

19. 402 U.S. at 542.
[Tihe inquiry into fault or liability requisite to afford the licensee due process need
not take the form of a full adjudication of the question of liability .... [P]roce-
dural due process will be satisfied by an inquiry limited to the determination
whether there is a reasonable possibility of judgments in the amounts claimed being
rendered against the licensee. Id. at 540.

20. Id.
21. Rule 570-6-.15(d), Official Compilation, Rules and Regulations of the State of Geor-

gia.
22. 231 Ga. 79, 200 S.E.2d 275 (1973).
23. Id. at 81, 200 S.E.2d at 277.
24. Id.
25. A possible explanation for this apparent oversight may have been a feeling on the part
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Still seeking a valid means of exercising the powers of the act, the de-
partment chose to pursue the second alternative suggested by the United
States Supreme Court-the postponement of the consideration of liability
to the de novo judicial proceeding in the superior court. The department
devised a new regulatory procedure whereby

the aggrieved driver, in effect, is notified by the department that before
the suspension of his license becomes effective the licensee may appeal the
department's determination to the superior court for a de novo hearing to
consider there whether there is a reasonable possibility of his liability for
the accident."

In spite of the arguments of the department that such a procedure satis-
fied the requirements of Bell and came within the authority of the depart-
ment, the Superior Court of Fulton County ruled in the second Pope v.
Cokinos case for the licensee, and the department sought review of that
decision. In affirming the superior court's holding the Georgia Supreme
Court stated:

On its face, this new procedure by the Department of Public Safety would
appear to satisfy the due process holding in Bell v. Burson, supra, as the
court plainly said in Bell that Georgia "may elect to postpone such a
consideration to the de novo judicial proceedings in the Superior Court."
However, we must examine the statute itself to determine if it actually
provides a "de novo judicial proceeding in the Superior Court" where the
fault or liability question can be considered prior to suspension or revoca-
tion of the driver's license.Y

The Court in Bell had specifically rejected the state's argument that the
hearing need not be prior to the suspension,' 8 and now the Georgia Su-
preme Court indicated that it was merely following that long line of au-
thority

2 9

Examination of the language of the applicable sections discloses the
problem observed by the court. Although an appeal in the form of a de novo

of the General Assembly that passage of the Georgia Motor Vehicle Reparations Act obviated
the necessity to correct any shortcomings in the Motor Vehicle Safety Responsibility Act. For
further analysis of the interrelation of these acts, see note 3, supra.

26. 232 Ga. at 427, 207 S.E.2d at 65 (emphasis added).
27. Id. (emphasis in the original).
28. Id.
29. The necessity of a meaningful hearing was forcefully stated by Justice Stewart in

Fuentes v. Shevin, 407 U.S. 67, 81 (1972):
If the right to notice and a hearing is to serve its full purpose, then, it is clear that
it must be granted at a time when the deprivation can still be prevented. At a later
hearing, an individual's possession can be returned to him if it was unfairly or
mistakenly taken in the first place .... But no later hearing ... can undo the fact
that the arbitrary taking that was subject to the right of procedural due process has
already occurred.

1974]
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hearing before the superior court is provided, the code clearly states that
the appeal "shall not act as a supersedeas of any orders or acts of the
commissioner . . . . " Therefore, the appeal will not affect the director's
ruling until the appellate procedure is completed. Coupled with the re-
maining language of the section to the effect that the appellant shall not
be allowed "to operate or permit a motor vehicle to be operated ... while
such appeal is pending,"'3' it can be seen that there is no meaningful or
appropriate hearing under the present statutory structure. There would be
no need for an appeal unless the director's determination is adverse to the
licensee, and yet with such an adverse ruling the licensee's driving privi-
leges are suspended until the superior court overrules the director's adverse
finding. Thus, there exists, in fact, a denial of the petitioner's driving
privileges without a meaningful hearing. As the court stated:

Thus, to get in court, the license must be suspended or revoked, and there
can be no driving while the case is in court. This statutory scheme is in
direct conflict with the court's holding in Bell that a meaningful fault or
liability hearing must be provided by the state before there can be a
suspension or revocation. 2

Therefore, the Department of Public Safety is again stripped of its au-
thority to pursue the goal which prompted the enactment of the financial
responsibility act - the protection of the public. On two occasions the
department has attempted to comply with the ruling of Bell and in both
instances it has failed. Its failure could easily have been avoided by appro-
priate legislative action - legislative action which would provide a "fault"
or "liability" hearing prior to suspension, or action which would strike
from the act those sections prohibiting the operation of a vehicle while
appeal is pending. Through such legislation the licensee would continue to
enjoy his driving privileges until it was determined that there was a "rea-
sonable possibility" of a judgment being rendered against him. Then, and
only then, would his driver's license and registration be suspended or re-
voked.

In concluding the opinion in the second Pope case, Justice Ingram noted
the necessity of financial responsibility legislation and the importance of
its provision for suspension of privileges, but pointed out that such author-
ity "cannot be supplied by judicial decree . . . ."" He further stated that
"legislation is vitally needed to correct the deficiency of the present stat-
ute. ' 34 Until the legislature recognizes this deficiency and enacts the neces-
sary corrective legislation, the Georgia Courts will have no other choice but
to continue to restrict the actions of the Department of Public Safety.

WILLIAM ALLAN MYERS

30. GA. CODE ANN. §92A-602 (Supp. 1973).
31. Id.
32. 232 Ga. at 428, 207 S.E.2d at 65 (emphasis in the original).
33. Id. at 429, 207 S.E.2d at 66.
34. Id.
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