
ADMINISTRATIVE LAW

By JOHN W. HINCHEY*

Administrative law activity for the year 1973-74 was sustained and vigor-
ous. The tendency of state agencies to expand rule-making and judicial
powers beyond statutory authority was strongly rebuffed by reviewing
courts; on the other hand, the adoption of reasonable rules interpreting or
implementing legislation was advocated and approved. The rate-making
authority of the Georgia Public Service Commission was never more
clearly stated than in a recent Georgia Supreme Court decision. Deference
was granted to the Public Service Commission and other state agencies
having primary jurisdiction, and presumed expertise, in rate-making,
banking, and offender rehabilitation, while disputes in agency jurisdiction
were reconciled. "Gideon's Trumpet" does not yet call for the right of
counsel at the agency level; nevertheless, license revocation proceedings
were declared to be "criminal" in nature for purposes of equitable inter-
vention, and the perennial claim for right of counsel is certain to be made
again. The standards and requirements for judicial review and equitable
intervention in agency proceedings were thoroughly covered in both state
and federal cases; exhaustion of administrative remedies is almost always
a necessity.

The year produced a landmark United States Supreme Court decision
which places licensing boards in a serious dilemma. The Court declared
that board members may be inherently biased, and therefore disqualified
from judging, because of professional or economic considerations; yet state
law requires most agencies to sit in final judgment of contested cases. The
solution calls for major legislative changes in the administrative hearing
and review procedures.

In summary, the many facets of administrative law continue to reflect
most all subjects of life and law, and the following topical discussion was
necessarily designed to touch only the highlights of the period under re-
view. The assumption is that such discussion will indicate what should be
noted, rather than what can be concluded.

I. RULES

A. Statutory Authority

State agencies were twice reminded that rules and regulations must be
supported by clear legislative authority.1 In Pope v. Cokinos,2 the Depart-
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1. O'Neal v. Georgia Real Estate Comm'n, 129 Ga. App. 211, 199 S.E.2d 362 (1973); Pope
v. Cokinos, 231 Ga. 79, 200 S.E.2d 275 (1973).

2. 231 Ga. 79, 200 S.E.2d 275 (1973).
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ment of Public Safety ordered a party to an automobile accident to comply
with the Motor Vehicle Safety Responsibility Act' by showing financial
responsibility or suffer suspension of driving privileges. The department
scheduled an informal hearing and proceeded to determine whether there
was a reasonable possibility of judgment being rendered against the res-
pondent.4 The "reasonable possibility" test was a rule requirement of the
Department of Public Safety in an attempt to comply with federal due
process requirements established by Bell v. Burson.' The issue of whether
there was legislative authority for the rule was raised in a court challenge
to the department proceedings. The superior court enjoined the depart-
ment from determining the "reasonable possibility of judgment" issue, and
the Georgia Supreme Court affirmed on grounds that "[s]uch cannot be
done without clear legislative authority . "..."6 The legislative history of
department proceedings was reviewed, and the court found a clear intent
by the legislature "to withhold from the Director authority to determine
potential liability."7

A similar caveat was found in O'Neil v. Georgia Real Estate
Commission,s holding that where rights are conferred by statute, they
cannot be amended or repealed by administrative rules.' The Georgia Real
Estate Commission had attempted by administrative action to create a
new licensing classification, a "part-time broker," and to prohibit the
newly designated class from hiring real estate salesmen." The ruling was
challenged, but upheld in the superior court under the Georgia Adminis-
trative Procedure Act (APA) provision for declaratory judgments." The
court of appeals held that the pertinent statute" authorized only three
positions, "broker," "associate broker," and "salesman," with the right of
a "broker" to hire real estate salesmen. Consequently, the commission had
no authority to create the position of "part-time broker" or to infringe upon
the rights of a fully licensed broker. 3

On the other hand, rules which reasonably interpret or implement the

3. GA. CODE ANN. §92A-601 et seq. (Rev. 1972).
4. 231 Ga. at 80, 200 S.E.2d at 276.
5. 402 U.S. 535 (1971).
6. 231 Ga. at 81, 200 S.E.2d at 277.
7. Id.
8. 129 Ga. App. 211, 199 S.E.2d 362 (1973).
9. Id. at 212, 199 S.E.2d at 362.
10. "Part-time broker-A duly licensed broker whose principal business is other than that

of a real estate broker shall not be allowed or permitted to employ a real estate salesman or
salesmen, and no license shall be issued to any salesman ... purporting to work for any such
licensed broker." Former Rule 520-5-.11, Official Compilation, Rules and Regulations of the
State of Georgia.

11. GA. CODE ANN. §3A-111 (Supp. 1973).
12. GA. CODE ANN. §84-1402 (Rev. 1970). This section was amended by Ga. Laws, 1973,

p. 100, and recodified as GA. CODE ANN.. §84-1401 (Supp. 1973).
13. 129 Ga. App. at 212, 199 S.E.2d at 362.
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terms of legislation are not only valid, but must be published in advance
if an otherwise ambiguous statute is to be enforced. A 1971 amendment to
the optometry licensing laws requires as a condition of license renewal that
each applicant participate in continuing education programs and that
"[a]ny request for Board approval of an educational program . . . be
submitted [to the Board] in a timely manner . . . ."" By January, 1973,
the board had not adopted rules requiring requests for approval to be
submitted within a specified number of days, nor had the board otherwise
defined "timely manner.' 5 On January 27, 1973, a group of optometrists
notified the board by letter of a seminar to be held on February 11, 1973.
The board's next meeting was scheduled for March, 1973; therefore, it
refused to review the request for approval, taking the position that the
request "was not submitted in a timely manner . . . ." ' The aggrieved
optometrists petitioned the superior court for a writ of mandamus ordering
the board to consider approval of the proposed program, and the trial court
granted mandamus absolute, requiring the board to render a determina-
tion. 7 Affirming the trial court on appeal, the Georgia Supreme Court
conceded the board's interpretation of the statute that requests for board
approval must be submitted in advance of scheduled programs, but held
in the absence of a rule establishing a definite advance notice period, the
board would not be authorized to refuse consideration of the request in this
case.'" The court was careful to note, however, that the writ of mandamus
did not direct the board "in what manner" it should exercise its discretion,
but that to prevent irreparable injury to the petitioners in this case, the
board must exercise its discretion by decision. 9

B. Federal Due Process Limitations On Rule Making

1. Professional And Business Regulations

Agency rule-making power is circumscribed by the fourteenth amend-
ment due process clause as well as state law. 0 Frequently, state board rules
are challenged on grounds that the "police power" has been exceeded, such
rules unduly infringing upon protected fourteenth amendment rights. Re-
cently, a three-judge northern district court received a challenge to rules
adopted by the Optometry Board. One rule forbade the use of an optome-
trist's name in connection with an office unless he was there for a minimum

14. GA. CODE ANN. §84-1109 (Supp. 1973).
15. Board of Examiners in Optometry v. Society of Professional Optometrists, Inc., 231

Ga. 44, 200 S.E.2d 123 (1973).
16. Id. at 45, 200 S.E.2d at 124.
17. Id.
18. Id. at 46, 200 S.E.2d at 125.
19. Id. See also Citizens & Southern Nat'l Bank v. Independent Bankers Ass'n of Ga.,

231 Ga. 421, 202 S.E.2d 78 (1973).
20. Williamson v. Lee Optical of Okla., 348 U.S. 483 (1955).
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of four hours per week," and another prohibited the location of an optome-
try office in such location or manner as to be "reasonably identifiable
with" a mercantile or business establishment.2 2 Both rules were adopted
under the board's authority to "regulate the practice of optometry as a
profession in conformity . . . with accepted professional standards. 2

1
3 The

United States district court upheld both rules in recognition of the Su-
preme Court's stated policy to let the states have significant leeway in their
economic and professional regulations:

The day is gone when this Court uses the Due Process Clause of the
Fourteenth Amendment to strike down state laws, regulatory of business
and industrial conditions, because they may be unwise, improvident or
out of harmony with a particular school of thought. 4

Another factor supporting approval of the rules in this case was the board's
holding public hearings and publication of a detailed statement of its
reasons for the adoption of each rule;25 the district court agreed that both
rules are "reasonably related to valid interests of the board in regulating
the practice of optometry in Georgia. '2 6

2. Rate-Making

The public utility law of rate-making is perhaps the most esoteric sub-
ject of administrative law. Some of the difficult issues involved were nota-
bly expressed by the opinion of Justice Gunter in Georgia Power Co. v.
Georgia Public Service Commission.2 This case raised the perennial issue
of whether an order of the Georgia Public Service Commission establishing
rates for a regulated utility amounted to confiscation, and therefore a
violation of the due process and just and adequate compensation clauses
of the federal and state constitutions; in other words, whether the rates

21. Wall v. American Optometric Ass'n, Nos. 16414, 18680 (N.D. Ga., June 10, 1974).
"The public display of the licensed optometrists' name upon or in any premises for the

practice of optometry, unless that optometrist is actually present and engaged in the practice
of optometry at such premises for a minimum of four hours per week." Rule 430-4-.01(2)(g),
Official Compilation, Rules and Regulations of the State of Georgia.

22. Regularly deriving patronage for himself as a result of the advertising or
merchandising activities of a mercantile or business establishment, including a
dispensing optician, which sells merchandise to the general public, by establishing
or maintaining his professional optometry office in such a location or manner as to
be reasonably identifiable with or as part of such retail or mercantile or business
establishment. Rule 430-4-.01(3)(e), Official Compilation, Rules and Regulations of
the State of Georgia.

23. GA. CODE ANN. §84-1110.2 (Rev. 1970).
24. Wall v. American Optometric Ass'n, Nos. 16414, 18680 (N.D. Ga., June 10, 1974)

quoting Williamson v. Lee Optical of Okla., 348 U.S. 483, 487-88 (1955).
25. Such public hearings and detailed statements are required under certain conditions

by GA. CODE ANN. §3A-104 (Supp. 1973).
26. Wall v. American Optometric Ass'n, Nos. 16414, 18680 (N.D. Ga., June 10, 1974).
27. 231 Ga. 339, 201 S.E.2d 423 (1973).
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allowed were insufficient to permit the utility an opportunity to earn a fair
return on its property dedicated to the public service.2" The issue before
the court drew the following commentary from Mr. Justice Gunter:

The rate-making process for a regulated utility, so as to produce just and
reasonable rates for the utility, just and reasonable rates for present cus-
tomers of the utility, just and reasonable rates for future customers of the
utility, and rates that are just and reasonable in the entire public interest,
is not an exact science. Yet, after a rate hearing, the Commission is called
upon to come forth with just such 'just and reasonable' rates. The basic
question involved is this: How much in total revenue should a public
utility be authorized to collect through the rates charged for its sales of
service?

29

The commission's goal was to provide sufficient revenue for the utility to
cover its proper operating expenses, depreciation expenses, taxes, and a
reasonable rate of return on the net valuation of its property used in the
public service (i.e., its "rate base"). The chief difficulty lay in determining
what items are to be included in the "rate base" and what is a "just and
reasonable" rate of return.30 The central issue in the Georgia Power case
was whether, as contended by Georgia Power Co., certain plant invest-
ments, including construction work in progress, should have been included
within the "rate base."3 The commission declined to do this, its position
being that construction work in progress is not yet "used and useful" in
the public service. 2 Although this was traditional theory, Georgia Power
argued that given the galloping inflationary state of the economy, the
result will be that the company could never earn the level of return con-
templated by the commission, and one rate case would follow after an-
other.13 The supreme court viewed this argument with favor and suggested
that a persistent refusal to include "construction work in progress in a
period of inflation may border on constitutional confiscation."' 3' Neverthe-
less, the court upheld the commission's order and formula as "within that
'area of unreasonableness [sic]' which is barely above the point of confis-
cation, ' ' 3 while issuing a rather stern warning:

It may be that current conditions in Georgia related to both economics
and numerical population growth may require the Commission to adopt
new and different methods, principles, and standards for the rate-making
process in arriving at just and reasonable rates for a regulated utility that

28. Id. at 340, 201 S.E.2d at 425.
29. Id. at 341, 201 S.E.2d at 425.
30. Id., 201 S.E.2d at 426.
31. Id. at 343, 201 S.E.2d at 426.
32. Id., 201 S.E.2d at 427.
33. Id. at 343-44, 201 S.E.2d at 427.
34. Id.
35. Id.
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will enable the latter to receive a fair return on its investment, and at the
same time, provide the level of service in its service area required by the
Commission in the immediate and foreseeable future. However, such
changes, if and when necessary, are to be effected by the Commission,
utilizing its judgment and expertise in the field of utility regulation."

In another case involving rate-making functions of the Georgia Public
Service Commission, the question was raised whether the authority
granted the commission to establish "just and reasonable" rates included
the authority to limit damages recoverable by a telephone subscriber ag-
grieved by the utility. 7 In upholding such authority, the court held as
follows:

[The Public Service Commission] . .. is specifically directed by the
Legislature to consider the quality of the service rendered when fixing the
rate . .. , and since the fixing of utility rates is no longer a matter of
private contract, but is charged with a public interest and it is to the
public interest to have uninterrupted service at a reasonable price, it
necessarily follows that a reasonable limitation of liability damages for
interrupted telephone service may be considered as a part of the telephone
ratemaking function. "The limitation of liability was an inherent part of
the rate."

II. JURISDICTION OF STATE AGENCIES

A. Primary Jurisdiction

The doctrine of primary jurisdiction requires a complainant in court to
first seek relief from an administrative agency, even though the matter is
properly within the court's jurisdiction. 9 It is similar to, but distinguisha-
ble from, the doctrine of "exhaustion of administrative remedies;" the
latter applies when a claim is initially cognizable by the administrative
agency, judicial action being withheld until the administrative proceeding
has run its proper course."0

The doctrine of primary jurisdiction was applied in Citizens & Southern
National Bank v. Independent Bankers Ass'n of Georgia" involving the
question of whether the C&S National Bank and the C&S Holding Co. had
acquired excessive ownership interests in other member banks. The litiga-

36. Id. at 344-45, 201 S.E.2d at 428.
37. Southern Bell Tel. & Tel. Co. v. Ivenchek, Inc., 130 Ga. App. 798, 204 S.E.2d 457

(1974). The recovery for such loss was limited to an amount not exceeding "an amount
equivalent to the proportionate charge to the customer for the period of service during which
[the negligent act] occurs." Id. at 800, 204 S.E.2d at 459.

38. Id., 204 S.E.2d at 460.
39. 2 AM. JUR.2d Administrative Law §788, at 689 (1962).
40. 2 AM. JuR.2d Administrative Law §790, at 692 (1962).
41. 231 Ga. 421, 202 S.E.2d 78 (1973).
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tion was initiated by the Independent Bankers Ass'n, seeking mandamus
to compel the former Superintendent of Banks' to require C&S to divest
its alleged control of the smaller banks.4" The Independent Bankers Ass'n
was ultimately successful, and the case was returned to trial court for
action in accordance with the supreme court opinion." The trial court not
only ordered the commissioner to require C&S to divest itself of voting
stock in the constituent banks, but went much further by specifying pre-
cisely how and when such divestiture was to be accomplished.45 C&S ap-
pealed this order, and the supreme court reversed, holding that its former
decision merely concluded that the banking laws had been violated, and
that it was the "primary" duty of the Commissioner of Banking to enforce
such laws.46 Recognizing the primary jurisdiction of the commissioner with
respect to banking matters of a discretionary nature, the opinion empha-
sized that a court should not "direct the specific manner in which the
Commissioner . . .shall perform his duties, except that it must be in
accordance with the interpretation of the law given by the Court.' 7

In a similar vein, a Department of Corrections inmate challenged the
treatment and discipline he had received in a habeas corpus action. 8 The
petitioner was remanded to custody on grounds that the State Board of
Corrections had primary jurisdiction relative to "treatment, discipline and
conditions of confinement" in state prisons. Inmate grievances must first
be heard and determined within the department, but if there is an adverse
determination, he may petition the courts for equitable relief."

B. Concurrent Or Conflicting Jurisdiction

A rather unusual situation, a dispute of jurisdiction between two state
agencies, was seen in Cantrell v. State." The State Forestry Commission
attempted to involuntarily retire an employee on medical disability
grounds; the Retirement Board" submitted the case to its three member
medical board for evaluation. The medical board did not conduct a per-
sonal physical examination, but merely reviewed the supporting docu-
ments submitted by the Forestry Commission. The employee challenged
this procedure by requesting a formal hearing before the Retirement
Board, asserting that the applicable law required a personal physical ex-

42. Now the Commissioner of Banking & Finance, see Ga. Laws, 1972, p. 1198.
43. Independent Bankers Ass'n v. Dunn, 230 Ga. 345, 197 S.E.2d 129 (1973).
44. 231 Ga. at 422, 202 S.E.2d at 79.
45. Id. at 422-23, 202 S.E.2d at 79-80.
46. Id. at 424-25, 202 S.E.2d at 81.
47. Id. at 425, 202 S.E.2d at 81.
48. Brown v. Caldwell, 231 Ga. 795, 204 S.E.2d 137 (1974).
49. Id. at 796, 204 S.E.2d 138.
50. 129 Ga. App. 465, 200 S.E.2d 163 (1973).
51. Board of Trustees of the State Employees Retirement System, GA. CODE ANN., ch. 40-

25 (Rev. 1967).
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amination rather than a mere review of the record." When advised by the
board that a physical examination would not be made, the employee went
to the State Personnel Board, claiming discrimination for failure of the
Retirement Board to authorize a personal physical examination. The For-
estry Commission filed a motion to dismiss the appeal, contending that the
Personnel Board lacked jurisdiction over the matter; moreover, that the
decision of the Retirement Board should be directly attacked, if at all, in
the superior courts.53 A hearing was held, the Personnel Board reinstated
the employee on grounds that the Retirement Board had failed to conduct
a physical examination, and the Forestry Commission petitioned for writ
of certiorari in the Superior Court of Fulton County, which granted the writ
and reversed the Personnel Board.54 On appeal from the superior court, the
court of appeals reversed, its opinion defining the respective jurisdictions
of the Retirement and State Personnel Boards. 5 The opinion noted that
the employee could have appealed the Retirement Board's adverse ruling
by certiorari from the superior court; or, in the alternative, he could, as
was done, appeal to the State Personnel Board on grounds of discrimina-
tion.-" The action of the Personnel Board did not invade the jurisdiction
of the Retirement Board by, for example, reversing its medical determina-
tion; rather, it properly found that the Retirement Board had discrimi-
nated against the employee by failing to conduct a personal physical exam-
ination as required by law.5

1

III. ADMINISTRATIVE HEARINGS

A. Right Of Counsel

The court of appeals refused to extend the right of counsel to administra-
tive proceedings under the Georgia Implied Consent Law in Davis v.
Pope.' The "Implied Consent Law" requires that any person arrested for
DUI take a chemical test for determining the degree of intoxication; 5 the

52. GA. CODE ANN. §40-2505(3)(b) (Supp. 1973). "Any member in service may be retired
• . .on a disability allowance . . .[p]rovided, such member has 15 or more years of credita-
ble service, and provided the medical board, after a medical examination of such member,
shall certify that he is mentally or physically incapacitated for further performance of duty

53. 129 Ga. App. at 466-67, 200 S.E.2d at 165.
54. Id. at 467, 200 S.E.2d at 165-66.
55. Id.
56. "Inclusive among the Personnel Board's duties are provisions for 'appointments, pro-

motions, transfers, demotions, separations, tenure, reinstatement, appeals, reports of per-
formance . . . .Such rules and regulations. . . shall provide that there shall be no discrimi-
nation for or against any person or employee because of. . .age or physical handicap.' Id.
at 468, 200 S.E.2d at 166.

57. Id., 200 S.E.2d at 168, aff'd, 231 Ga. 704, 203 S.E.2d 493 (1974).
58. 128 Ga. App. 791, 197 S.E.2d 861 (1973).
59. GA. CODE ANN. §1625.1 et seq. (Supp. 1973).
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penalty for refusing is suspension of the arrestee's driver's license for six
months. 0 In Davis the arrested driver refused the required test, contending
that he was entitled to the privilege of counsel before deciding whether to
take the test.' On appeal from a superior court rejection of this argument,
the court of appeals held that the driver did not have a right of counsel at
this stage of the proceedings. This was "not a criminal prosecution," but
rather similar to a habeas corpus proceeding, and, of course, there is no
right to counsel in habeas corpus cases. 2 The court mentioned, inciden-
tally, that the requirement of a blood test, and the admission thereof in
evidence, is not a violation of the fifth amendment privilege not to testify
against oneself, citing Schmerber v. California.3

B. Notice

Written notice of administrative proceedings is a constitutional require-
ment of due process of law; 4 and the Georgia Supreme Court held that
such requirement was met by the DeKalb County Board of Commissioners
in Roberts v. Guhl.15 A county ordinance required at least five days written
notice of proceedings to revoke a liquor license, including the time, place,
and manner of hearing, etc., as well as a statement of the charges.6 The
board of commissioners delivered a letter to the respondent on June 18,
giving notice of the time, place, and purpose of a proposed June 26 hearing,
and, also, had previously hand delivered a list of the charges on June 15.
The court held that this two-part written notice, including a reading of the
charges to the respondent in a meeting held on June 15, 1973, was suffi-
cient notice under state and federal law.7

C. Procedure

The year produced a landmark. Supreme Court decision which will have
significant effects on administrative procedure in all states, having already
done so in the State of Georgia.

In Gibson v. Berryhill5 the Alabama Optometry Ass'n had filed a com-
plaint with the Alabama Board of Optometry, claiming that 92, or approxi-
mately one-half of the practicing optometrists in the State of Alabama,

60. GA. CODE ANN. §1625.1(b) (Supp. 1973).
61. 128 Ga. App. at 791, 197 S.E;2d at 863.
62. Id. at 792, 197 S.E.2d at 863. Cf. United States v. Wade, 388 U.S. 218 (1967) (relating

to the right of counsel in a line-up).
63. 384 U.S. 757 (1965).
64. Morrisey v. Brewer, 408 U.S. 471 (1972).
65. 231 Ga. 557, 203 S.E.2d 219 (1974).
66. Id. at 558, 203 S.E.2d at 220.
67. Id., 203 S.E.2d at 221.
68. 411 U.S. 564 (1973), aff'g in part Berryhill v. Gibson, 331 F. Supp. 122 (M.D. Ala.,

1971).
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were practicing in violation of board rules by working for Lee Optical Co.,
a corporation not licensed to practice optometry. The Alabama board
members were required to be members of the Alabama Optometry Ass'n.
Soon thereafter, and while board proceedings were pending, the Alabama
board instituted a civil action in the state courts, against the same respon-
dents before the board, to enjoin their practice as employees of Lee Optical
Co. This litigation continued for six to seven years. The board won in the
trial court, then proceeded to hear the license revocation charges based on
the same issues. The respondent optometrists immediately applied to the
federal district court for an order enjoining the Alabama board from pro-
ceeding to hear the license revocation charges. The claim was that the
Alabama board members were prejudiced; they were involved in a civil
action involving the same issues and parties; they stood to gain substantial
pecuniary profits by ousting one-half of the practicing optometrists in the
State of Alabama; and, therefore, the board could not, under due process
standards, prosecute and adjudicate the facts with a direct pecuniary in-
terest. The district court granted the injunction on all counts of bias and
prejudice, but the United States Supreme Court affirmed on the single
ground that the board members could not proceed to hear the case because
there was a "possible personal interest." Not directly decided, and left in
serious doubt, was "the extent to which an administrative agency may
investigate and act upon the material facts of a case and then, consistent
with due process, act as an adjudicative body to determine those facts.""9

The Georgia Optometry Board was aware of the Berryhill decision when
it charged several Georgia optometrists with certain violations of its rules
of practice. After notices of hearing were issued, the respondent optometr-
ists sought injunctive and declaratory relief under Berryhill principles in
the United States district court.7" The complaint essentially charged that
the Georgia board was biased against the plaintiff optometrists because
the board members, as in Alabama, were members of a state professional
society advocating professional rules of practice contrary to their mode of
operation; also, that the board members might financially benefit from a
revocation or suspension of their licenses. The board raised two arguments
in opposition: First, to cure economic bias, each board member residing
in the area of a particular respondent had disqualified himself from sitting
in that case; secondly, the board had appointed an admittedly impartial
hearing officer to preside and prepare findings, with the understanding
that the board would not review and overturn his initial decision, if adverse
to the board.7' The court rejected the first argument because of possible
"round robin" proceedings; each member of the board could in turn dis-

69. 411 U.S. at 579, n.17 (1973).
70. Wall v. American Optometric Ass'n, Nos. 16414, 18680 (N.D. Ga., April 19, 1974).
71. Id.
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qualify himself as a respondent from his district came before the board."
The court rejected the second argument on grounds that under the Georgia
APA, the board was required by law" to review, on request of an aggrieved
party, an initial decision by a hearing officer; thus, the board was "incapa-
ble of removing itself from the process of decision. 74 The court reasoned
that "just as a chain is only as strong as its weakest link, a decision-making
process is only as fair as its most biased element."7 5 Therefore, the Opto-
metry Board, and perhaps many other state licensing boards as well, are
faced with a serious dilemma: Given the built-in bias of members on a
licensing board who initiate charges against co-licensees with competing
professional or financial interests, and, being forbidden by state law to
delegate the board's final decision making function to an impartial hearing
officer, how does the board proceed in license violation cases? The solution
lies perhaps in either establishing an independent "administrative court,"
with no automatic right of review by the agency, or a change in the APA
authorizing direct appeal from an initial decision of a hearing officer to the
superior court."

A similar procedural dilemma was faced by the Department of Public
Safety in the Cokinos cases, 77 wherein the United States Supreme Court
had forbidden a summary revocation of driving privileges for failure to
show financial responsibility without a proceeding to determine the ques-
tion "whether there is a reasonable possibility of a judgment being ren-
dered against [the driver] as a result of the accident."78 The dilemma was
found in the absence of legislative authority for the department to conduct
such an inquiry, and the Georgia Supreme Court struck down two succes-
sively attempted procedures," holding that "this court has persistently
prohibited administrative bodies from acquiring judicial characteristics
not specifically set out in enabling legislation." 80 The court forewarned
that, in view of Bell v. Burson, "Georgia must provide an opportunity,
through appropriate legislation, for a meaningful prior hearing on fault or
liability before it can suspend or revoke a drivers license under the present
Motor Vehicle Safety Responsibility statute.'"

72. Id.
73. GA. CODE ANN. §3A-118(c) (Supp. 1973).
74. Wall v. American Optometric Ass'n, Nos. 16414, 18680 (N.D. Ga., April 19, 1974).
75. Id.
76. Note the requirement that a respondent in a contested case exhaust administrative

remedies by appeal to the board before going to the superior court. See Department of Public
Safety v. MacLafferty, 230 Ga. 22, 195 S.E.2d 748 (1973). However, it could be argued that
GA. CODE ANN. §3A-120(a) (Supp. 1973), authorizing direct review to the superior court where
review by the agency "would not provide an adequate remedy," is available for an issue
involving bias of the board members.

77. 231 Ga. 79, 200 S.E.2d 275 (1973); 232 Ga. 425, 207 S.E.2d 63 (1974).
78. 402 U.S. at 542.
79. 231 Ga. 79, 200 S.E.2d 275 (1973); 232 Ga. 425, 207 S.E.2d 63 (1974).
80. 231 Ga. at 81, 200 S.E.2d at 277.
81. 232 Ga. at 429, 207 S.E.2d at 66.
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IV. JUDICIAL REVIEW

A. Exhaustion Of Administrative Remedies

A party must exhaust all administrative remedies available within an
agency if he is to have judicial review of a final decision in a contested case
under the APA, and this requirement includes the raising of constitutional
objections to agency procedure. In Department of Public Safety v.
Foremen,82 this principle was reaffirmed, the court of appeals holding that
"[iln the absence of statutory or case law making an exception to the
requirement . . . agency review [is] a prerequisite to judicial review in
cases in which constitutional issues are sought to be raised .... "83

B. Equitable Intervention In Agency Proceedings

The "exhaustion" requirement applies equally for equitable relief in the
superior courts. 4 The Wayne County Board of Education applied for an
injunction in the superior court, attempting to enforce one of its regula-
tions requiring a student to attend school in a particular district. 5 The
court refused to mandate compliance with such regulation and the school
board appealed. The supreme court affirmed the superior court on the
grounds that the school board had failed to exhaust its administrative
remedies provided by section 39-910, either by holding a hearing at the
county level or appealing to the State Board of Education." There was a
strong dissent by Justice Gunter who did not foresee adequate relief for the
school board by such route; he found only two enforcement remedies avail-
able to the board, injunction or physical force.87

The question of whether and under what circumstances a federal district
court will interfere with state administrative proceedings was a co-ordinate
issue in the Wall decision discussed earlier. 8 The district court applied the
doctrine of Younger v. Harris89 and Steffel v. Thompson"° to authorize
injunctive and declaratory relief against anticipated or pending state ad-
ministrative proceedings. Previously, under Younger, the federal courts
had declined to interfere in pending state proceedings on the theory that
they were analogous to pending criminal cases, and for reasons of equitable
restraint and comity, should not be interrupted prior to final decision.8

The Wall court accepted the view that professional licensing proceedings

82. 130 Ga. App. 71, 202 S.E.2d 196 (1973).
83. Id. at 72, 202 S.E.2d at 197.
84. Norman v. United Citizens Gas Co., 231 Ga. 788, 204 S.E.2d 127 (1974).
85. Wayne County Bd. of Educ. v. Anderson, 231 Ga. 761, 204 S.E.2d 173 (1974).
86. Id. at 762, 204 S.E.2d at 173.
87. Id. at 763, 204 S.E.2d at 174.
88. Wall v. American Optometric Ass'n, Nos. 16414, 18680 (N.D. Ga., April 19, 1974).
89. 401 U.S. 37 (1971).
90. 415 U.S. 452 (1973).
91. Geiger v. Jenkins, 316 F. Supp. 370 (N.D. Ga. 1970), aff'd, 401 U.S. 985 (1971).
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in Georgia are "in the nature of criminal proceedings,' but found that the
narrow ground for equitable relief in Younger existed here, "extraordinary
circumstances in which . . .irreparable injury can be shown."" Appar-
ently a showing of such circumstances authorizes a federal court to enjoin
or declare invalid anticipated or pending agency licensing proceedings.

Similarly, in the state superior courts, a complainant may sidestep the
administrative process and seek declaratory or injunctive relief where irre-
parable injury is threatened. In Pope v. Cokonis,93 the Georgia Supreme
Court held that, although as a general principle injunctive relief will not
lie where there is a concurrent statutory remedy, for agencies subject to
the APA, injunctive and declaratory relief is available without pursuing
the administrative process when agency action "interferes with or impairs
the legal rights of [the petitioner]."°4

C. Procedure For Judicial Review Under APA

The procedure for judicial review of agency decisions in APA cases is
generally as follows: A petition is served on the agency and filed in the
superior court; within thirty days after service, the agency transmits to the
reviewing court a certified copy of the entire record and transcript of the
proceedings;95 the court, sitting without a jury, decides on the record alone
whether to affirm, reverse or modify the decision, or remand to the agency
for additional findings."

The question presented in two cases involving Department of Human
Resources' decisions denying welfare claims was whether the Georgia Civil
Practice Act, providing for answers, defenses of law, motions, etc., applies
to judicial review under the APA. 97 The department had transmitted the
certified record to the court as required by section 20 of the APA, but
otherwise filed no defensive pleadings. The claimants contended that the
failure to file defensive pleadings amounted to an admission of the ques-
tions on review and filed motions for judgment on the pleadings and sum-
mary judgment. 8 The motions were denied. On appeal, it was held that
such motions are completely inappropriate in a judicial review of adminis-
trative decisions under section 20 of the APA.99 The court of appeals re-
viewed the appeal procedure and concluded:

[Tihe function of the reviewing court under the Administrative Proce-

92. Wall v. American Optometric Ass'n, Nos. 16414, 18680 (N.D. Ga., April 19, 1974).
93. 231 Ga. 79, 200 S.E.2d 275 (1973).
94. Id. at 81, 200 S.E.2d at 277.
95. GA. CODE ANN. §3A-120 (Supp. 1973).
96. GA. CODE ANN. §3A-120(h) (Supp. 1973).
97. Howell v. Harden, 129 Ga. App. 200, 198 S.E.2d 890 (1973), aff'd and modified in part,

231 Ga. 594, 203 S.E.2d 206 (1974). See also Walker v. Harden, 129 Ga. App. 782, 201 S.E.2d
483 (1973).

98. 129 Ga. App. at 201, 198 S.E.2d at 891.
99. Id.
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dure Act is appellate, a function not contemplated by the Civil Practice
Act, which provides for summary judgment and for judgment on the
pleadings, nor is it required that the administrative agency file an answer
[or other defensive pleadings] to the petition for review.'0

On certiorari to the court of appeals, the supreme court affirmed this
holding, adding that a remand of the case to the agency does not remove
jurisdiction from the trial court and is, furthermore, not an appealable
judgment, even with a certificate of review. 0'

D. Standards Of Review Under APA

The standards of judicial review under the APA are as follows:

The court shall not substitute its judgment for that of the agency as to
the weight of the evidence on questions of fact. The court may affirm the
decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision if substantial rights of the appel-
lant have been prejudiced because the administrative findings, inferences,
conclusions, or decisions are:

1. In violation of constitutional or statutory provisions;
2. In excess of the statutory authority of the agency;
3. Made upon unlawful procedure;
4. Affected by other error of law;
5. Clearly erroneous in view of the reliable, probative, and sub-
stantial evidence on the whole record; or
6. Arbitrary or capricious or characterized by abuse of discre-
tion or clearly unwarranted exercise of discretion.02

The court of appeals affirmed a superior court decision reviewing a De-
partment of Public Safety factual determination that an officer had suffi-
ciently informed an accused of his rights under the Implied Consent Law.',3

The court interpreted the standards of review to mean that "[w]here
there is some evidence, even though slight, to authorize this finding [of
fact by the agency] we do not believe it is within the province of this court
to interfere.'

0 4

Questions of law as resolved by an agency stand on a different footing
before a reviewing court, as stated in Stevens v. Board of Regents.0 5 Here
the court noted that although the reviewing tribunal could not substitute
its judgment for the agency on questions of fact, section 20 of the APA
clearly authorizes appellate review of the sufficiency of the evidence to
support the agency's decision on questions of law.1N

100. Id.
101. 231 Ga. at 595, 203 S.E.2d at 208.
102. GA. CODE ANN. §3A-120(h) (Supp. 1973).
103. 128 Ga. App. 791, 197 S.E.2d 861 (1973).
104. Id. at 793, 197 S.E.2d at 863.
105. 129 Ga. App. 347,-199 S.E.2d 620 (1973).
106. Id.
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V. MISCELLANEOUS

A. Effect 0/ Agency "Final Decisions"

The Public Assistance Act,'10 providing that a decision denying welfare
benefts shall be "final," means that the decision is subject to judicial
review under APA and not, as contended by the department, that there is
no appeal from such decision. '

B. Unemployment Compensation

An applicant for unemployment benefits under the "Unemployment
Compensation Law"'' 0 who has a previous history of part-time work does
not have to be available for full-time employment, rather only for a job
market under "the same or similar working conditions which obtained in
. . .previous employment.""10

C. Medical Review Under State Employees Retirement System

The requirement of a "medical examination" before retirement for disa-
bility will be allowed uncler the State Employees Retirement System"'
means a personal physical examination of the claimant, and not simply a
review of the medical records."'

D. Licensing Requirements Of "Good Character"

In the absence of specific statutory authorization, the requirement of
good character as a condition of receiving an initial license to practice a
trade or occupation does not authorize a licensing board to refuse to renew
an already issued license on such grounds."'

E. Zoning

Action approving a zoning petition by the Board of Commissioners of
Fulton County may not be summarily rescinded upon reconsideration,
even though the original approval had not been officially recorded in the

107. GA. CODE ANN. §99-2911 et seq. (Rev. 1968).
108. Department of Human Resources v. Williams, 130 Ga. App. 149, 202 S.E.2d 504

(1973). It was also confirmed by this decision that proceedings before the Department of
Human Resources involving contested welfare benefit cases are subject to the APA in all
respects.

109. GA. CODE ANN., ch. 54-6 (Rev. 1974).
110. Caldwell v. Jones, 129 Ga. App. 893, 894, 201 S.E.2d 823, 824 (1973).
111. GA. CODE ANN. §40-2505(3)(b) (Rev. 1967).
112. Cantrell v. Georgia, 129 Ga. App. 465, 200 S.E.2d 163 (1973), aff'd, 231 Ga. 704, 203

S.E.2d 493 (1974).
113. Lord v. State Bd. of Registration for Professional Engineers & Surveyors, 129 Ga.

App. 190, 199 S.E.2d 122 (1973).
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minutes; any change of zoning must be attended by the filing of a new
petition and all required procedures followed."'

F. Significant New Legislation

Securities Act of 1973 Amended. Substantially revises the Securities Act
of 1973; redefines certain terms; modifies the procedures for registration
of various classes of securities dealers and salesmen; amends the grounds
for suspension or revocation of licenses; modifies information required in
registration statements; provides for a small issue registration procedure;
modifies stock escrow requirements; authorizes withdrawal of registration
statements; changes terms of exemption from registration of certain securi-
ties and transactions; modifies powers of the commissioner over securities,
including investigations, hearings and other enforcement provisions. Effec-
tive April 1, 1974.1'1

Financial Institutions Code of Georgia. Completely supersedes, clarifies
and consolidates the state laws relating to banks and banking, trust com-
panies, credit unions, sale of checks, international banking corporations,
bank agencies, business development corporations, and building and loan
associations. Effective April 1, 1974.111

Drug and Narcotic Regulatory Laws Revised. Completely supersedes the
existing laws regulating the specification, sale, possession and use of nar-
cotics and frequently abused drugs, including marijuana; provides that the
State Board of Pharmacy shall administer and enforce these provisions.
Effective July 1, 1974.1'"

Private Employment Agencies Act. Provides for the licensing and regu-
lation of private employment agencies by the Commissioner of Labor,
assisted by an "Employment Agency Advisory Council;" establishes proce-
dures for complaints against such agencies, including administrative hear-
ings, and provides a means of enforcement by administrative sanction and
criminal penalties. Effective July 1, 1974.111

Water Quality Control Act Amended. Requires a permit for discharge
of pollutants from point sources into state waters and establishes proce-
dures for issuance, modification, suspension or revocation of such permits;
provides for monitoring and reporting of such waste discharges and estab-
lishes civil and criminal penalties for violation of the Act. Effective March
21, 1974.119

Long-Term Health Care Facility Act. Requires a certificate of need for
construction of a new long-term health care facility and creates a long-term
health care advisory council to review such applications and make recom-

114. Bowen v.Pendley, 232 Ga. 446, 207 S.E.2d 54 (1974).
115. Ga. Laws, 1974, p. 284.
116. Ga. Laws, 1974, p. 705.
117. Ga. Laws, 1974, p. 221.
118. Ga. Laws, 1974, p. 567.
119. Ga. Laws, 1974, p. 599.
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mendations to the Board of Human Resources which makes a final deci-
sion; requires submission of specifications for approved facilities; and pro-
vides for civil and criminal enforcement of its provisions. Effective March
25, 1974.120

Motor Vehicle Franchise Practice Act. Creates a commission of nine
persons with authority to license and regulate motor vehicle manufactur-
ers, factory branches and divisions, factory representatives, distributors,
distribution branches and divisions, representatves, wholesalers, their
branches and divisions, and provides for a broad scheme of regulations
covering the distribution, advertisement and sale of new motor vehicles;
in short, the act is primarily devoted to the protection of independent
motor vehicle dealers in the state. Effective February 28, 1974.21

Court Reporting Act. Requires the mandatory licensing of persons en-
gaged in the practice of "court reporting" as defined by the act; provides
that the Judicial Council of Georgia shall appoint a Board of Court Report-
ing to administer and enforce the licensing and regulatory provisions of the
act by administrative and civil sanctions. Effective March 20, 1974.122

Georgia Residential Finance Agency Act. Creates an authority to make
available mortgage loans, including the servicing and sale of mortgages
and security interests with respect to "low income" housing; authorizes the
issuance of revenue bonds to fund the authority. Effective March 26,
1974.123

Teachers; Procedures Provided for Termination. Provides grounds and
procedures for terminating a contract of employment with public school
teachers, principals, or other school employees having a contract for a
definite term, or, where constitutionally required, the failure to renew a
contract of employment; also revises the procedure for removal of a county
superintendant of schools. Effective August 1, 1974.24

Bar Examination. Law students enrolled in the last two quarters, or last
semester, of a course of study at a nationally accredited law school will be
eligible to take the Georgia Bar Examination, but will not be eligible to
practice law until they successfully complete the third year of legal study.
Effective January 17, 1974.125

Alcoholics Treatment Act. Abolishes the crime of public drunkeness and
authorizes the Department of Human Resources to: (1) provide for manda-
tory and voluntary treatment of persons incapacitated by use of alcohol;
(2) establish standards for public and private treatment facilities; (3) es-
tablish voluntary and involuntary commitment procedures for alcoholics
and persons incapacitated by alcohol. Effective August 1, 1975.28

120. Ga. Laws, 1974, p. 621.
121. Ga. Laws, 1974, p. 134.
122. Ga. Laws, 1974, p. 345.
123. Ga. Laws, 1974, p. 975.
124. Ga. Laws, 1974, p. 1104.
125. Ga. Laws, 1974, p. 3.
126. Ga. Laws, 1974, p. 200.
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Architects Practice Act Substantially Amended. Redefines the practice
of architecture for licensing purposes; changes the qualifications for licen-
sure; gives the board new rule-making authority, including the power to
establish fees; provides new grounds for suspending or revoking licenses
and grants the board additional enforcement authority. Effective July 1,
1974.127

Funeral Service-Pre-Need Contracts Act Amended. Changes defini-
tions of regulated funeral and burial contracts; requires licensees to furnish
certain financial information to the Comptroller General; changes the pro-
visions relating to denial, suspension or revocation of licenses and revises
other enforcement procedures; exempts certain cemetaries now licensed by
the Secretary of State. Effective July 1, 1974. 28

Real Estate Licensing Act Amended. Requires additional educational
qualifications for obtaining licenses as a broker or salesman. Effective July
1, 1974.129 Limits the number of examinations that an applicant for a
broker or salesman's license may take in one year; requires licensees to
keep certain real estate transactions and records on file for three years, and
adds grounds for revocation or suspension of licenses. Effective July 1,
1974.'1 Changes of licensing requirements for corporations or partnerships
seeking to do business as real estate brokerage firms. Effective March 21,
1974. 1

Nurses Practice Act Amended. Changes the qualifications of applicants
for registration as graduate nurses and authorizes the Board of Examiners
of Registered Nurses to establish reasonable fees for examination, issu-
ance, and renewal of licenses. Effective March 21, 1974.132

Dental Practice Act Amended. Provides that no licensed dentist serving
on a peer review committee or hospital review committee shall be liable
for damages in a civil action for recommendations made as a member.
Effective March 21, 1974.1m

Used Motor Vehicles Parts Dealers Act Amended. Changes licensing
provisions by requiring applicants to show sales tax number certificates;
changes renewal provisions and requires retention of certain records by
licensees for three years. Effective July 1, 197 4 .13

Pecan Processers and Wholesalers Licensing Act. Requires all pecan
processers and wholesalers to secure a license from the Department of
Agriculture, authorizes the Commissioner of Agriculture to regulate the
processing and sale of pecans, including establishing standards of quality;

127. Ga. Laws, 1974, p. 162.
128. Ga. Laws, 1974, p. 275.
129. Ga. Laws, 1974, p. 375.
130. Ga. Laws, 1974, p. 379.
131. Ga. Laws, 1974, p. 382.
132. Ga. Laws, 1974, p. 496.
133. Ga. Laws, 1974, p. 532.
134. Ga. Laws, 1974, p. 392.
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provides for enforcement of the act by administrative sanctions, civil pro-
ceedings and criminal penalties. Effective July 1, 1974.35

Pharmacists; Temporary and Restricted Licenses Authorized. Author-
izes the State Board of Pharmacy to issue temporary licenses and restrict
any license issued by the imposition of reasonable conditions. Effective
March 21, 1974.'1 6

Georgia Speech Pathology and Audiology Licensing Act. Provides for the
licensing and regulation of the practice of speech pathology and audiology
by a board under the Examining Division of the Secretary of State; pro-
vides for rule-making authority, suspension, and revocation of licenses and
other enforcement procedures, including criminal penalties for violation of
the Act. Effective March 26, 1974.'11

Medical Practice Act Amended. Extensively revises the grounds for re-
vocation or suspension of a license to practice medicine; provides in addi-
tion for public or private reprimand; authorizes the board to hold certain
hearings in executive session; provides for investigative subpoenas and
authorizes, in certain cases, a provisional license to qualified applicants.
Effective March 28, 1974.138

Used Car Dealers Licensing Act Amended. Requires bonding of all li-
censed used car dealers in an amount of $10,000, to insure payment of
claims of purchasers due to fraudulent representations or breach of warran-
ties by such dealers. Effective July 1, 1974.'11

Public Transportation Act Amended. Authorizes the Department of
Public Transportation to issue rules and regulations governing the issuance
and revocation of permits for erection and maintenance of advertising;
provides for appeals and judicial review of payments ordered for damages
to roads; also grants additional authority to the department with respect
to grants, and enacts several housekeeping amendments. Effective March
28, 1974.140

Veterinary Practice Act Amended. Provides additional grounds for sus-
pension or revocation of licenses to practice veterinary medicine and fur-
ther defines the authority and powers of the Board of Veterinary Medicine.
Effective March 28, 1974.111

Georgia Bureau of Investigation. Removed as a division of the former
Department of Public Safety and created as an independent agency of
state government; in addition, the State Crime Lab and Crime Informa-
tion Center are placed under the supervision of the GBI. Effective Febru-
ary 28, 1974.111

135. Ga. Laws, 1974, p. 539.
136. Ga. Laws, 1974, p. 535.
137. Ga. Laws, 1974, p. 1009.
138. Ga. Laws, 1974, p. 1156.
139. Ga. Laws, 1974, p. 1240.
140. Ga. Laws, 1974, p. 1422.
141. Ga. Laws, 1974, p. 1441.
142. Ga. Laws, 1974, p. 109.
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Charitable Trust Act. Provides for supervision by the Attorney General
of Georgia of the administration of charitable trusts; requires the filing of
trust documents and annual audit reports; authorizes investigations and
enforcement procedures by the Attorney General. Effective July 1, 1974.111

143. Ga. Laws, 1974, p. 440.


