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During the survey period, the Georgia General Assembly enacted a
single measure' embodying several significant changes in the Workmen's
Compensation Act. In judicial developments, the Georgia Court of Appeals
rendered forty-nine opinions, some casting new light on old problems, but
for the most, the opinions apply well established Georgia law to particular
fact situations.
Perhaps the activity portending the greatest change in workmen's compensation law to date, however, was the introduction, in the United States
Senate by Senators Javits and Williams, of S.2008, popularly referred to
as the "National Workers' Compensation Standards Act of 1973.", Should
this bill become law, the numerous changes which would occur would be
reminiscent of those revolutionary moments in the second decade of this
century when workmen's compensation acts began replacing the fault concept as a means of resolving disputes between employers and employees
in cases involving work related injuries.
Attention will first be directed to the Georgia legislation, then the proposed federal legislation, and finally to the noteworthy Georgia appellate
decisions.
I.

LEGISLATION

A.

Georgia

The legislature's solitary endeavor, like the legislation enacted during
the 1973 General Assembly, was prompted by recommendations of the
National Commission on State Workmen's Compensation Laws. 3 Notwithstanding the recent legislative enactments, Georgia's Workmen's Compensation Act falls far short of the criteria set forth in the proposed federal
legislation should that bill be enacted into law.
Nonetheless, the changes are commendable and they are evidence of the
fact that properly conceived legislation can be introduced and enacted on
a systematic and orderly basis when the stakes become high enough.
B.

Third Party Tortfeasors

Under all workmen's compensation acts, the employee's remedies, as
*
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against his employer, are limited to the remedies created under the act.4
The employee is precluded from bringing a traditional action for common
law damages. The employee, however, is not precluded from seeking such
damages from a third party tortfeasor.5 The problem often presented, relates to the question of who is to be considered a third party tortfeasor?
The 1974 Georgia General Assembly sought to define this group more
precisely by amending the exclusive remedy provision of the code to preclude the bringing of a common law action against a fellow employee of
the injured worker.' Less than two months prior to the effective date of the
amendment, the Georgia Court of Appeals had held that a fellow employee
could be sued at common law.7
I.

A.

COVERAGE

Number Of Employees

Until the 1973 Session of the Georgia General Assembly, the Georgia
Workmen's Compensation Act did not apply to any person, firm or corporation that had less than ten employees regularly in service. During the
1973 session, a long overdue change was made when the number of required
employees was reduced from ten to five.8 Further inroads were made in the
1974 session as the required number was decreased from five to three,'
bringing Georgia more in line with the majority of jurisdictions."0 The
workmen's compensation acts clearly should apply to all employees without regard to any numerical minimum of employees. This has been advocated by the National Commission on State Workmen's Compensation
Laws." It has also been made an integral part of the proposed federal
legislation. 2
B.

Public Charities

In addition to the minimum number of employees requirement, various
employers and their employees are excluded from the coverage of the Georgia Workmen's Compensation Act. 3 The 1974 General Assembly deleted
public charities from the list of excluded employers and their employees
4.
5.
6.
7.
8.
9.
10.
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and thereby broadened even further the scope of coverage of the act. 4
Again, this is a step in the proper direction, but falls far short of the
coverage which should be provided. Farm laborers, domestic servants, and
others are excluded from the provisions of the act. 5 The General Assembly
should enact legislation which would place all employees within the protection of the act.
C.

Cash Benefits

Following the recommendations of the National Commission on State
Workmen's Compensation Laws, the General Assembly revised, upward,
the amount of cash benefits payable to the injured worker. However, in
light of current economic conditions, the change is far too little and far too
late.
D.

Total Disability

Ga. Code Ann. §114-404 (Rev. 1973) specifies the amounts payable in
the event an employee becomes totally disabled. In 1973, the General
Assembly amended this section by increasing the benefits from 60% of the
employee's average weekly wage to 66 2/3%, and by raising the maximum
weekly benefit from $50.00 to $65.00 per week. The percentage was not
changed during the 1974 session, but the maximum amount recoverable
per week was raised from $65.00 to $80.00."1
E.

PartialIncapacity

Ga. Code Ann. §114-405 (Rev. 1973) specifies the amount payable in the
event an employee is partially disabled. A 1973 amendment to the section
raised the benefits from 60% to 66 2/3% of the difference between the
employee's average weekly wage before the injury and the average weekly
wage which he was able to earn thereafter, and raised the maximum
weekly benefit from $39.00 to $50.00 per week. The total compensation
payable was increased from $12,000.00 to $15,000.00. The percentage was
left unchanged by the 1974 General Assembly, but the maximum weekly
benefit was increased from $50.00 to $55.00 per week, and the total compensation payable from $15,000.00 to $17,500.00.11
F.

Specific Member Injuries

Ga. Code Ann. §114-406 (Rev. 1973) provides the amount recoverable in
situations involving injuries to specific members of the body. Prior to the
past legislative session, all of the injuries specified under this section had
14.
15.
16.
17.
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been compensated at the rate of 60% of the employee's average weekly
wage for a given number of weeks, depending upon the particular member
involved. These benefits were increased during the 1974 session from 60%
to 66 2/3% of the average weekly wage.'"
G.

Death Benefits

Ga. Code Ann. §114-413 (Rev. 1973) specifies the amount of benefits
payable to a deceased employee's dependents. This section was amended
in 1974 to provide a limit of $27,500 payable to surviving dependents.'"
H.

Compensation For Loss Of Hearing

A new code section, Ga. Code Ann. §114-406.1 (Supp. 1974), was added
to the act. This section spells out in unusual but welcome detail the criteria
to be used in determining the existence of hearing loss caused by harmful
noise, and the amount of compensation payable for such condition. It
amplifies the previously existing provisions relating to hearing loss contained in Ga. Code Ann. §114-406 (Rev. 1973). The enactment of this
section places Georgia in a rather unique position and represents one of the
most modern and comprehensive efforts to cope with the difficult problem
of industrial hearing loss.2 The new code section provides that for total
occupational loss of hearing in both ears, the employee is entitled to 66
2/3% of his average weekly wages for a period of 150 weeks. 2' Partial occu22
pational loss of hearing in both ears is compensated proportionately.
No claim for occupational loss of hearing caused by harmful noise will
be entertained by the board until six months have elapsed since the last
exposure to the harmful noise.? This requirement is presumably intended
to insure that the loss of hearing is permanent rather than merely due to
fatigue. Additionally, this permits a more accurate determination as to the
degree of hearing loss. 2 4 In arriving at the degree of disability and in determining the benefits payable, no consideration is to be given to the question
of whether the ability of the employee to understand speech is improved
by the use of a hearing aid.? However, the board may order the employer
to provide a hearing aid for the employee if it would materially improve
26
his ability to hear.
Employment not capable of producing sound of an intensity of ninety
decibels or more is deemed incapable of producing occupational loss of
18.
19.
20.
21.
22.
23.
24.
25.
26.

Id., amending GA. CODE ANN. §114-406 (Rev. 1973).
Id. at 1152, amending GA. CODE ANN. §114-413 (Rev. 1973).
See 1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION §41.50 (1973).
Ga. Laws, 1974, p. 1143 at 1151, creating GA. CODE ANN. §114-406.1(h).
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hearing. 7 Thus, the provisions of this new code section would not apply.
In addition, the section does not cover temporary hearing loss, either total
or partial. 2 Only those employees who have been exposed to harmful noise
during a period of at least ninety days 2 and who have suffered loss of
hearing in both ears 3 are covered. If preemployment deafness is established, the employer is liable only for the difference between the preemployment loss and the occupational loss determined as of the date of disability." Hearing losses arising from nonoccupational causes are not compensable.3 2 Other provisions of the new section relate primarily to the
methods to be used in determining the existence and degree of hearing loss.
L

Two Injuries

Ga. Code Ann. §114-405 (Rev. 1973) limits the amount of recovery in
situations where an employee receives two successive injuries. In Fox v.
Hartford Accident & Indemnity Co.3 the Georgia Court of Appeals held
that "by its terms [this section] applies to two injuries in the same em-

ployment

.

.

.,,4

In that case an employee sought to recover compensation for an injury
sustained when he slipped and fell in the course of his employment. The
employer presented evidence which showed that the claimant had suffered
an earlier injury in other employment for which a $5,000 lump sum settlement had been approved by the Workmen's Compensation Board.
On appeal the employer argued that the previous settlement should be
treated as an award of $50.00 per week for 100 weeks; and that the allowance of compensation for the latter injury would be tantamount to a "double recovery" making the claimant, in essence, 200% disabled. The court
was not pursuaded by the employer's argument. The facts of the case
demonstrated that the employee suffered injuries in different employments. Therefore, Ga. Code Ann. §114-409 (Rev. 1973) would not, under
the court's construction, apply to limit the amount of recovery.
Responding to the Fox decision, the 1974 Georgia General Assembly
amended the code section in question 5 and a related section, 36 which deals
with two successive permanent injuries, by deleting the limitation that
both of the injuries be from the same employment. This should give rise
to more equitable treatment of employees who may have suffered similar
27.
28.
29.
30.
31.
32.
33.
34.
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36.

Id. at 1149, creating GA. CODE ANN. §114-406.1(a).
Id., creating GA. CODE ANN. §114-406.1(c).
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Id.
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successive injuries but who have received dissimilar awards because one
of the employees had been fortunate enough to have changed jobs between
injuries.
Ga. Code Ann. §114-410 (Rev. 1973) was further amended by increasing
the maximum period of compensation from 350 to 400 weeks, and by increasing the total amount
of compensation to be paid under the section
3
from $18,000 to $32,000.

J.

1

Location Of HearingsAnd ProratingOf Board's Expenses

The remaining changes made by the 1974 General Assembly relate to the
location at which hearings may be held, the method by which the expenses
of the State Board of Workmen's Compensation are to be assessed, and the
method by which such assessment is to be enforced.
Previously, where injuries occurred within the state, the code specified
that hearings were to be held in the county where the injury occurred
unless the parties agreed otherwise. 38 The legislature amended this section
to provide that hearings may now be held in the county where the injury
occurred or in any contiguous county of the state if the Board deems such
location expeditious or convenient. 39 However, the parties may still agree
4
to another site, if authorized by the Board. 1
Ga. Code Ann. §114-717 (Rev. 1973) provides that insurance companies
writing workmen's compensation policies in Georgia and self-insured employers bear the cost of the Board's operating expenses. Prorated assessments were previously made on January 1 and July 1 of each year. A 1974
amendment" provides that assessments will now be made on July 1 only.
The amendment further designates the Attorney General as the person
responsible for enforcing collection of assessments. Failure to pay assessments is now punishable as a misdemeanor.
K.

Effective Date

All of the legislative amendments discussed above became effective on
April 1, 1974, except for the sections relating to public charities and to the
prorating of the Board's expenses which will become effective on January
2

1, 1975.4

L. Proposed Federal Legislation
On June 18, 1973, Senators Harrison Williams and Jacob Javits introduced S. 2008 into the United States Senate. The proposed legislation is
37.
38.
39.
40.
41.
42.

Id.
GA. CODE ANN. §114-706 (Rev. 1973).
Ga. Laws, 1974, p. 1143 at 1154, amending GA. CODE ANN. §114-706 (Rev. 1973).
Id.
Id. at 1155, amending GA. CODE ANN. §114-717 (Rev. 1973).
Id. at 1156.
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based, to a great extent, upon the 1972 recommendations of the National
Commission on State Workmen's Compensation Laws.4 3 The Committee
on Labor and Public Welfare, to which the controversial bill was referred,
concluded its extensive hearings on June 25, 1974. The bill appears destined to become an even greater source of controversy in the current session
of Congress. Reports indicate that S. 2008, popularly referred to as the
"National Workers' Compensation Standards Act of 1973," drew overwhelming support from trade union representatives, vigorous opposition
from business and the practicing bar, and a mixed reaction from the insurance industry."
The American Bar Association submitted a resolution to the Committee
on Labor and Public Welfare opposing the proposed legislation and favoring state responsibility in the workmen's compensation area., The annual
meeting of the Board of Governors of the Association of Trial Lawyers of
America adopted a resolution in opposition to the enactment of the federal
standards.4 " Although this survey is intended primarily to cover the developments in Georgia law, the potential impact of this bill merits an indepth look at its provisions.
The proposed legislation sets down certain requirements applicable to
all states. Should a state fail to comply, its act would become inoperative
and the provisions of the Longshoremen's and Harbor Workers' Compensation Act" would apply.
In the "Findings and Declaration of Purpose" portion of the bill the
following comments, among others, are set forth:
(6) the National Commission on State Workmen's Compensation
Laws, established pursuant to the Occupational Safety and Health Act of
1970, has determined that existing state workers' compensation laws fail
to provide prompt, adequate, and equitable protection to workers and the
families of workers injured or killed on the job, and as a result, many
workers or their families have been denied workers' compensation benefits;
(8) the improvements that are necessary to insure that a prompt, adequate, and equitable system of workers' compensation is available to all
American workers can and should be achieved without delay, and there
is a need for the Federal Government to encourage and assist the States
in meeting this responsibility and, where necessary, to assure that workers' compensation programs within the several States meet minimum
standards of adequacy, promptness, and fairness."
43.
(1972).
44.
45.
46.
47.
48.

The Report of the National Commission on State Workmen's Compensation Laws
19.A.B.A. NEWS 15 (Aug. 1974).
Id.
10 TRIAL 10 (July-Aug. 1974).
33 U.S.C. §901-50 (1970).
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Another section of the bill sets forth the minimum standards to which
each state's workmen's compensation law must conform.49 Some of the
more important requirements will now be reviewed.
The proposed legislation would require that coverage under a state's law
be compulsory for all employers with respect to all their employees.M A
state would be unable to fix time or dollar limitations on benefits payable
to employees in cases of death or total disability.' Nor could there be a
maximum time or dollar limitation on the type or extent of medical care
or rehabilitation services. 2
The amount of compensation payable in total disability and death cases
could not be less than 66 2/3% of the employee's average weekly wage53
subject, however, to the following further limitations: From January 1,
1975, to December 31, 1975, the maximum weekly benefits could not be
less than 100% of the statewide average weekly wage as of January 1, 1974.
For the periods of January 1,1976, to December 31, 1976; January 1,1977,
to December 31, 1977; and January 1, 1978, to December 31, 1978; the
percentages could not be less than 133 1/3%, 166 2/3%, and 200%, respectively. 54
The minimum weekly compensation required by the proposed legislation
in total disability cases would be no less than 50% of the average weekly
wage within the state or the employee's actual weekly wage, whichever is
less.55 In death cases, the minimum weekly compensation could be no less
than 50% of the average weekly wage within the state."
The proposed legislation provides that death benefits would be payable
to the surviving spouse for life or until remarriage, with at least two years'
benefits payable if the survivor remarries., Benefits would also be payable
to surviving children until at least age eighteen, or until at least age
twenty-three if such child is a fulltime student, or for life if such child is
physically or mentally incapable of self-support."
In cases involving injuries to employees who suffer from a preexisting
impairment, the proposed legislation would require the establishment and
financing of a "second injury fund."" This would insure that such employees would be properly compensated, and that no one employer would have
to bear an unfair portion of such disability benefits.
49.

S.2008, 93d Cong., Ist Sess. §4 (1973).

50.
51.
52.
53.
54.
55.
56.
57.
58.
59.

S.2008,
S.2008,
S.2008,
S.2008,
S.2008,
S.2008,
Id.
S.2008,
Id.
S.2008,

93d
93d
93d
93d
93d
93d

Cong.,
Cong.,
Cong.,
Cong.,
Cong.,
Cong.,

1st Sess.
1st Sess.
1st Sess.
1st Sess.
1st Sess.
1st Sess.

§4(b)(3) (1973).
§4(b)(4) (1973).
§4(b)(5) (1973).
§4(b)(6) (1973).
§4(b)(6)(A)-(D) (1973).
§4(b)(7) (1973).

93d Cong., 1st Sess. §4(b)(8) (1973).
93d Cong., 1st Sess. §4(b)(10) (1973).
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One particularly noteworthy provision in S. 2008 could lead to the reviewing of past workmen's compensation cases. This provision 0 would
allow reconsideration, and the prospective payment of benefits in cases of
total disability or death where benefits have been denied or terminated
because the state law involved is, or was less favorable to workers than the
minimum requirements of the proposed federal law. The impact of this
provision on workmen's compensation laws is incalculable.
The bill proposes a liberal limitation period for the filing of a claim for
workmen's compensation benefits.' A claimant would be allowed three
years after the date he knew or in the exercise of reasonable care should
have known, of the existence of the disability and its possible work connection.
Attorney's fees would be added to the board's award where a petitioner
succeeds in obtaining or increasing compensation through formal proceedings. 2 This provision should tend to discouarge the raising of unworthy
defenses by the employer. On the other hand, it would seem to encourage
litigation on the part of the employee. The net effect is difficult to discern.
The proposed bill defines "injury" as "(1) any harmful change in the
human organism, whether or not the result of an accident, and includes
any disease, and (2) any damage to or loss of a prosthetic applicance."
Most state acts, including Georgia's, 4 presently limit compensable injuries
to those caused by accident. The proposed federal change in this definition
would be most beneficial. It would resolve many of the difficulties surrounding the concept of accident in the workmen's compensation legislation of the various states.
Occupational disease is an area of workmen's compensation law which,
in contrast to personal injury, has been much slower in its maturation and
recognition as a compensable entity. The federal proposal defines "disease" very broadly 5 and authorizes the Secretary of Health, Education,
and Welfare, to annually establish a schedule of diseases related to employment. For each disease included on the schedule, the secretary is authorized to establish standards for determining whether the disease arose
out of or in the course of employment, and whether death or disability was
66
due to such disease.
While there are other minimum standards prescribed in the proposed
legislation, 7 the above sampling outlines most of the major recommenda60. S.2008, 93d Cong., 1st Sess. §4(b)(12) (1973).
61. S.2008, 93d Cong., 1st Sess. §4(b)(16) (1973).
62. S.2008, 93d Cong., 1st Sess. §3(8) (1973).
63. S.2008, 93d Cong., 1st Sess. §3(7) (1973).
64. GA. CODE ANN. §114-102 (Rev. 1973).
65. S.2008, 93d Cong., 1st Sess. §3(8) (1973).
66. S.2008, 93d Cong., 1st Sess. §13 (1973).
67. See S.2008, 93d Cong., 1st Sess. §5 (1973) (sets out the administrative features which
must be provided for in a state's plan).
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tions. It is clear that should this legislation be enacted in its present form
every state will have some serious upgrading to do.
To insure that such upgrading does occur, the bill provides for a monitoring mechanism, and a method by which the acts of nonconforming states
would be supplanted by the federal Longshoremen's and Harbor Workers'
Compensation Act." According to the present wording of the bill, 9 each
state would be required to submit a plan which meets all of the federal
requirements to the Secretary of Labor who would thereupon determine
whether the plan complied with the federal requirements. Any state failing
to comply would have at least 120 days to present any pertinent information relating to the determination.70 Following a final determination, the
state agency would be notified of the Secretary's findings.7
The Secretary of Labor would be empowered to make such inspections
as are necessary to ascertain whether a state plan should be approved and
72
to evaluate the manner in which an approved plan is being carried out.
Should the secretary disapprove of a state's plan, or if, after initial approval, should the secretary determine that the state has failed to continue
its compliance with the prescribed federal standards, then the state's plan
would cease to be in effect and the Longshoremen's and Harbor Workers'
Compensation Act would thereafter apply." The proposal contains the
procedure to be followed in administering the Longshoremen's Act,7" either
by the state workmen's compensation agency involved or by the secretary
himself through the Department of Labor or other federal agencies.75
There are many more provisions contained within S. 2008. The above
has been merely a summary. Only a full reprint of the bill could accurately
reflect all of the proposed changes. Unfortunately, space limitations prohibit a full reprint. Notwithstanding this fact, it is apparent from the
aforementioned provisions that, in their present form, many state acts,
including Georgia's, would not meet the requirements of the proposed
federal legislation. Immediate action is needed to bring our state laws more
in line with the proposed federal standards.
Recently, the Georgia Board of Workmen's Compensation took a step in
this direction by issuing an executive order" which had the effect of setting
up a State Board of Workmen's Compensation Legal Advisory Council.
This body will, according to the order, assist in revising Georgia's act in
order to meet the standards recommended by the National Commission
and those required by S. 2008, should it become law.
68.
69.
70.
71.
72.
73.
74.
75.
76.

S.2008, 93d Cong., 1st Sess. §6(c) (1973).
S.2008, 93d Cong., 1st Sess. §5 (1973).
S.2008, 93d Cong., 1st Sess. §6(a) (1973).
S.2008, 93d Cong., 1st Sess. §6(b) (1973).
S.2008, 93d Cong., 1st Sess. §6(c) (1973).
S.2008, 93d Cong., 1st Sess. §6(c) (1973).
S.2008, 93d Cong., 1st Sess. §7 (1973).
S.2008, 93d Cong., 1st Sess. §7(b) (1973).
Executive Order of the State Board of Workmen's Compensation (Aug. 30, 1974).
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Finally, whether or not all of the proposals contained in the federal bill
are desirable is subject to much debate. The cost of implementing the
recommendations will be formidable and will result in higher costs of products. While cost and the ability to meet the cost should be a major concern,
especially in our inflation-ridden economy, it should not bind us to the
changes which are needed to restore the injured and disabled worker to a
respectable place in our society. Even if the present proposal fails to be
enacted, there is no doubt that its mere introduction in Congress has
already had a tremendous impact.

III.

RECENT GEORGIA DECISIONS

A.

Borrowed Employee

During the survey period two cases" dealt with the problem of when one
is to be considered a "borrowed employee." The general problem in this
area arises when an employer "loans" one of his employees to a "borrowing
employer" in whose service the employee is injured. The injured employee
often attempts to bring a common law action against the "borrowing employer," who seeks a dismissal of the action, claiming to be the employer
against whom the employee is limited to his workmen's compensation
remedy only.
In Pilcher v. Wise Electric Co.7" an employer, Wise, dispatched two of
his employees to a business establishment owned by Scott to install a light
fixture. Scott and Wise had previously agreed that if Wise should ever need
the services of extra men while working for Scott, Scott would furnish such
employees. When it was determined that assistance would be needed in the
installation, Scott's superintendent procured Pilcher, a Scott employee, to
assist them. Pilcher was informed by his superintendent that he was under
no obligation whatsoever to assist, but Pilcher agreed to do the work. While
working in this capacity, Pilcher was electrocuted. Pilcher's mother
brought a common law action against Wise, Scott, and others. Wise moved
to dismiss claiming Pilcher was a borrowed employee and that, the plaintiff should be limited to her remedy under the compensation act. The
lower court sustained the motion. The court of appeals reversed observing
that for the deceased to be considered a "borrowed" employee three things
must be shown:
(1) that the special master must have complete control and direction of
the servant for the occasion; (2) that the general master must have no such
control; (3) that the special master must have the exclusive right to dis77. Pilcher v. Wise Elec. Co., 129 Ga. App. 92, 198 S.E.2d 713 (1973); Avis Truck Rental
v. Coggins, 129 Ga. App. 81, 198 S.E.2d 716 (1973).
78. This case has already been mentioned in Professor Feild's lucid discussion of the
"Forrester Trilogy" in Feild, Annual Survey of Georgia Law: Workmen's Compensation, 25
MERcEE L. REv. 331, 336-39 (1973).
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charge the servant, to put another in his place or to put him to other
work.7"
The court held that Wise had failed to show that it had the authority to
put Pilcher "to other work.""J The court did attempt to support its reversal
by referring to some of the evidence presented. In all.fairness, however, the
decision must be considered, at best, very conclusionary.8 ' Perhaps the
most disturbing fact of all is that the Forrestercases,"2 which related to this
very same point, and which had previously occupied much of the court's
time, were not even cited.
Avis Truck Rental v. Coggins13 raised the second "borrowed servant"
question. Coggins was employed by the White Tire Company to change
tires on trucks belonging to Avis. He was injured when a tire on which he
was working exploded, Coggins brought a common law action against Avis
Truck Rental which moved for summary judgment claiming Coggins was
a borrowed employee. The lower court denied the motion and the court of
appeals affirmed, concluding that Avis Truck Rental did not control the
time or method of Coggins' work but merely showed him where the tires
were located and which of them were to be changed. Interestingly, the Avis
court did refer to the 4first Forrester opinion but found it inapplicable to
the facts of this case.
B.

Arising Out Of And In The Course Of Employment

Ga. Code Ann. §114-102 (Rev. 1973) defines "injury" as meaning only
"injury by accident arising out of and in the course of the employment ..

The terms "arising out of" and "in the course of" are not synonymous.
Generally speaking both requirements must be satisfied before an employee is entitled to recover compensation benefits. "Arising out of" employment refers to the causal connection which must exist between the
work performed by the employee and the injury sustained. This is, essentially, "causation in fact" as applied by the common law courts. "In the
course of" employment embodies three requirements: that the injury occurred (1) at a work related time, (2) at a work related place, and (3) while
the employee was engaged in work related activity.
79. 129 Ga. App. 92, 93, 198 S.E.2d 713, 714 (1973).
80. Id. at 93, 198 S.E.2d at 715.
81. I join with Professor Feild in asking: "Forrester, where were you when the court needed
you?"
82. United States Fidelity & Guar. Co. v. Forrester, 230 Ga. 182, 196 S.E.2d 133 (1973);
United States Fidelity & Guar. Co. v. Forrester, 126 Ga. App. 762, 191 S.E.2d 787 (1972);
Forrester v. Scott, 125 Ga. App. 327, 187 S.E.2d 323 (1972).
83. 129 Ga. App. 81, 198 S.E.2d 716 (1973).
84. Id. at 82, 198 S.E.2d at 717.
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C.

Employee Travel

Several interesting cases related to these concepts were decided by the
court of appeals during the survey period. Two of the cases, Wilson v.
6
Georgia Power Co.85 and ContinentalCasualty Co. v. Thompson,"
involved
employees who were injured in automobile collisions while traveling to or
from their work sites.
The problem raised here is that the employee is generally not considered
to be "in the course of" his employment while merely driving to or from
work. This general exception from coverage is often referred to as the
"going and coming" rule. However, this rule seems to have as many exceptions as the hearsay rule.
In the Wilson case, Wilson and Daniels were employees of Georgia
Power. Both men were members of a traveling construction crew. The
members of such crews were to remain close to their work site, which often
required that they stay in nearby motels. Georgia Power paid senior crew
members a per diem allowance to defray the expenses of room and board.
Daniels received this stipend but Wilson was not eligible. Prior to the
accident, the crew members had completed a job in Thomaston and were
told to report the next day at 8:00 a.m. to a site in Americus. While Daniels
and Wilson were traveling to Americus, where they had reserved lodgings,
the automobile in which they were riding was involved in a collision. Daniels was killed and Wilson was injured. The board granted an award to both
Wilson and Daniels' widow. The Board's decision was reversed by the
superior court. The court of appeals reversed the superior court and reinstated the board's award holding that where employees are required by
their employment to remain near their job site, they are, in effect, in
continuous employment. This includes the time when they are exposed to
the perils of the highway. The court noted that the weekly allowance paid
by Georgia Power was further evidence that the employees were required
to reside in the vicinity of the job site. However, the fact that Wilson was
receiving no such allowance because of insufficient length of employment
was not considered relevant. Thus we find the "continuous employment"
exception to the "going and coming" rule being invoked so as to meet the
"arising out of" and, particularly, the "in course of" requirements.
Continental Casualty Co. v. Thompson87 involved a somewhat similar
fact situation. In that case the employee, Thompson, worked as a pipe
fitter and steam fitter. He resided in Glynn County, Georgia, but his work
site, at the time in question, was in Camden County, Georgia, where he
had been temporarily residing in a motel. Under the union contract, the
employer was required to pay one hour's travel pay when it did not furnish
transportation to and from a job site outside of Glynn County.
85.
86.
87.

128 Ga. App. 352, 196 S.E.2d 693 (1973).
130 Ga. App. 270, 202 S.E.2d 835 (1973).
Id.
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On the day of the automobile collision, Thompson left his work at 7:00
a.m. and, instead of driving to his motel, drove in the opposite direction,
towards his home. The fatal collision occurred within thirty minutes of his
leaving the job site. The board awarded compensation to Thompson's
widow. This award was affirmed by the superior court. In affirming the
judgment of the superior court, the court of appeals held that while an
injury which is sustained while going to or from work is not generally
compensable, when the terms and conditions of the employment provide
for transportation or travel pay, such injury is deemed to arise out of and
in the course of the employment and is compensable. The fact that the
employee was driving to his home rather than to the motel, which was
nearer the job site, did not disturb the court. The court found that the
employee had traveled in this manner on other occasions. This particular
trip was being made during the Christmas season which made it even more
reasonable.
The case represents sound law, and for the most part, merely reaffirms
earlier Georgia decisions. However, the special concurrence by Judge Hall
is somewhat disturbing." Judge Hall observed that the test is the employer's right to control during the time in question and that paying one
hour's travel time would not, in and of itself be relevant, since the employee would be free to use that time as he chose. Judge Hall was able to
concur in the result only because, under the contract, the employer had
the right to furnish transportation to and from the job site and, therefore,
had the right to control the travel if it saw fit.
I must, respectfully, disagree. To suggest that employer control is required, but that the result will be the same even though the employer chose
not to exercise that control is incongruous in this particular context. Control, moreover, is simply too unwieldy and nebulous a term to be relied
upon in resolving disputes such as this.
The payment of travel pay, in and of itself, does seem to be at least some
evidence of the fact that the travel is considered to be a part of the contract
of employment. No one contends that the employee should receive compensation for injuries received while on an employer-sponsored vacation
travel. Nor could it be successfully agreed that driving to and from work
constitutes vacation travel.
The inquiry should be, it seems, whether or not the employee was being
paid for his work related travel time. The ultimate question to be answered
should be whether, at the time of the injury, the employee was, in fact,
engaged in such work related travel.
Frost v. Morone" presents a good example of how travel time can be
factually analyzed without reaching the issue of control. In that case, we
again find an employee's widow seeking compensation as a result of the
employee's death in an automobile collision.
88.
89.

Id. at 272, 202 S.E.2d at 836 (concurring opinion).
130 Ga. App. 878, 204 S.E.2d 796 (1974).
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The fatal injury occurred while the employee, Morone, and a friend were
driving to Savannah to attend a national convention of the American
Businessman's Club. Morone's widow testified by deposition that her husband, who was a commission salesman of cemetery lots, had told her that
he joined the club as a means of generating sales prospects through business contacts and at the urging of his supervisor, Frost, who was the principal owner of Griffin Memorial Gardens. According to the widow's account,
Morone had also been reimbursed by his employer for his expenses incurred in connection with joining the club. Frost, in his deposition, contradicted all of this, stating that he had not authorized Morone's joining, and
had not been asked for, and had never, in fact, reimbursed Morone for any
such expenses.
Based upon the evidence presented, the board found the trip to be a
personal one and not employment related. The board's decision was reversed on appeal to the superior court. The court of appeals reversed the
lower court's judgment and reinstated the decision of the board which
denied compensation. The court held that the weight and credit to be given
the testimony of witnesses is a matter for the Board's determination, and
under the "any evidence rule" there was ample evidence upon which the
Board's finding rested.
D.

Lunch And Rest Breaks

One area of Georgia case law which has been particularly perplexing in
the past continued to be a problem during the survey period. This problem
area involves the compensability of injuries which occur during the lunch
hour or during regularly scheduled employee rest breaks. The courts of this
state have consistently ruled that injuries during these periods of time are
not compensable because they do not arise out of and in the course of the
employment. The laws in most other jurisdictions are to the contrary,
especially where the lunch hour or rest break is spent on the work site and
where there is no problem with the going or coming exception. The theory
embraced by other jurisdictions is that such respites from the workday
indirectly benefit the employer by encouraging greater production by the
employee. This is often referred to as the "personal comfort doctrine."' "
In State Department of Labor v. Yates" the board and the courts were
unusually sympathetic to the employee's widow. In that case Yates suffered a fatal fall while returning to his office from a nearby store where he
had purchased something to eat. The employer asserted that the injury
was not caused by the conditions of the employment and did not occur in
the course of the employment because it occurred within the lunch hour
exception. The board awarded compensation to Yates's widow and minor
children and the superior court affirmed. Addressing itself to the "in course
90.
91.

1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION §21.00 (1972).
131 Ga. App. 71, 205 S.E.2d 36 (1974).
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of" employment and the lunch hour exception, the court of appeals held
that the facts here could support the Board's award of compensation. The
fact that the burdens of that day's work caused Yates to leave for a snack
in the late afternoon instead of taking his usual lunch break was held to
be a sufficient basis for the board's finding that the injury did not fall
under the lunch hour exception, and thus, did occur in the course of his
employment.
The opinion is very bothersome in its apparent meaning. If an employee
goes out for lunch or for a snack at a time other than twelve noon, apparently he stands a much better chance of recovering than the harried worker
who manages to eat on schedule. It appears that the court could have
handled this case more effectively and consistently by ruling that the lunch
hour exception was not even involved, but that the employee was on on
unscheduled, although not an unauthorized rest break. This analysis
would have allowed the same result but would not have strained the
"meaning" of the "lunch hour exception."
In Yates the court also had to respond to the employer's assertion that
the fall was not causally connected to the work being performed. Here the
court rose to the occasion by citing facts which were sufficient to support
this finding by the Board. Specifically the evidence on this point was that
the building in which Yates worked was very hot, and Yates, being a hard
worker, missed his lunch. These facts justified the Board's finding that
such conditions of the work could have caused Yates to black out and fall.
While I do not quarrel with the result reached in this case, I do think
the court should face the fact that the "lunch hour exception," just as the
rest break or free time exception, has nothing commendable to offer and
should be thrown out of the workmen's compensation lexicon forthwith.
In Edwards v. Liberty Mutual Insurance Co.12 Ms. Edwards fell down
while attempting to sit down in the restroom. Fortunately for Ms. Edwards, she took this break at an unscheduled time, after the regular morning break. The plant superintendent testified that although the company
provided regular scheduled breaks for the employees, if an employee chose
not to go on the regular break, he could take a break later. He further
testified that it was normal for employees to do so because the restroom
was so crowded during the regular break.
The court of appeals reversed the superior court and reinstated the
Board's award of compensation. The court held that while the rule is that
a scheduled rest break or lunch break is not in the course of the employment, it would not be extended to unscheduled breaks. That is, an unscheduled rest break, such as that taken by Ms. Edwards, is considered to
be in the course of the employment.
This is very hard to take sitting down. Is the court suggesting that the
employee who is punctual and orderly and who goes to the restroom and
92.

130 Ga. App. 23, 202 S.E.2d 208 (1973).
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to lunch when he is supposed to will not be permitted to recover, but that
the employee who possibly disrupts production by leaving his work-bench
at an unscheduled time will recover?
E.

Assaults

Assaults committed against employees usually give rise to litigation over
whether the assault arose out of and in the course of the employment. Ga.
Code Ann. §114-102 (Rev. 1973) provides that an injury which is "caused
by the wilful act of a third person directed against an employee for reasons
personal to such employee," is not compensable. Thus, if the assault
against the employee is motivated by personal antagonism towards the
employee, it is not covered by the act. However, in cases where the reason
for the assault is unknown, compensation is often allowed if the "arising
out of" and "in the course of" requirements are met.
In Continental Casualty Co. v. Adams" the employee, Adams, operated
a Dairy Queen. He agreed, as part of his contract with his employees, to
drive them to their homes after work on those occasions when it was too
late for public transportation. His usual routine, after delivering his two
employees to their homes, was to drive on to his home and wash the work
uniforms for the next day. On the night in question he dropped off his
employees and headed in the direction of his home. His bludgeoned body
was later found in a direction opposite that of his home. His car was found
several months later at another location. The full board allowed compensation to his widow and the court of appeals affirmed.
Often, in cases such as this, the court holds that a natural presumption
arises that the death arose out of and in the course of the employment
when the employee is found dead in a place where he might reasonably be
expected to be in the performance of his duties. Interestingly, however, the
employer urged that the presumption did not apply here because Adams'
body was found, not where it was expected to be, but rather in a direction
opposite from where he should have been. The court reasoned that the
Board was the trier of fact and that its finding that the employee was in
the course of his employment rather than on a personal mission was justified by the facts.
In Employers Mutual Liability Insurance Co. v. Rosenfeld9' the employer's steel plant was located in a high crime area of Atlanta. Although
the plant was closed on the day in question, the secretary-treasurer, Rosenfeld, had gone to the office to work on the books. He left the plant at about
2:00 p.m. Shortly thereafter he was found shot to death in a company
automobile. The automobile had come to rest against a utility pole, approximately three blocks from the steel plant. Pieces of the employer's
mail were found in the car. The evidence showed that Rosenfeld usually
93.
94.

130 Ga. App. 168, 202 S.E.2d 574 (1973).
130 Ga. App. 251, 202 S.E.2d 678 (1973).
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mailed such letters for his employer at the post office. The evidence also
demonstrated that Rosenfeld carried the employer's petty cash. This was
missing, as was Rosenfeld's wrist watch. There were several other facts
which indicated that Rosenfeld had been the victim of robbery and not a
personal vendeta.
The full Board used the presumption of work connection discussed in the
Adams case and awarded compensation benefits to Rosenfeld's widow. The
Board's decision was affirmed by the superior court, and by the court of
appeals which held that circumstantial evidence could be used in a workmen's compensation case, and that when the activity engaged in at the
time of the employee's death was in the interest of the employer and
reasonably incident to his regular work, the work would be considered as
a contributing cause.
F.

Wilful Misconduct

Ga. Code Ann. §114-105 (Rev. 1973) provides that "[n]o compensation
shall be allowed for an injury or death due to the employee's wilful misconduct, including . . . wilful failure or refusal to . . . perform a duty required by statute . . . ." The courts of most jurisdictions having similar
statutes have construed them as a bar to an employee's recovery only when
the employee knew of and understood the statute and intentionally violated it." Georgia, however, has again played the role of the maverick and
allowed the code section to be used by employers as a defense even in cases
where the employee has been guilty of no more than negligent conduct."
During the survey period, the court of appeals rendered an interesting
opinion relating to the wilful misconduct defense. In City of Atlanta v.
97
Madaris
Madaris was employed by the city of Atlanta as a night watchman for the Oakland Cemetery. He was found dead at work, apparently
the result of an accidental gunshot wound caused by his using the grip of
his pistol as a hammer in working on his automibile engine. Madaris was
not issued a firearm by his employer but his supervisor knew he carried
one and did not object to it. The supervisor further knew that Madaris
brought his car to work in order to patrol the cemetery, and also that
Madaris worked on the car during working hours. A city ordinance prohibited employees from carrying guns on municipal property." The employer
asserted that the violation of this ordinance amounted to wilful misconduct under Ga. Code Ann. §114-105 (Rev. 1973).
In affirming the board's award of compensation, the court of appeals
noted Georgia's harsh position with respect to this defense, but found the
95.
96.
Aetna
97.

1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION §35.00 (1973).
Pacific Indemnity Ins. Co. v. Eberhardt, 107 Ga. App. 391, 130 S.E.2d 136 (1973);
Life Ins. Co. v. Carroll, 169 Ga. 333, 150 S.E. 208 (1929).
130 Ga. App. 783, 204 S.E.2d 439 (1974).
98. ATLANTA, GA., CODE §20-26.1 (1965).
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defense not applicable in this case. The court reasoned that this situation
was distinguishable from previous Georgia cases because Madaris' supervisor knew of the regular possession of the firearm and even condoned such
possession. It is interesting that the court found that Madaris' violation
was clearly unintentional and, no doubt, a result of his assuming that his
title of "security guard" carried with it the privilege of carrying a weapon.
The court also observed that even Madaris' supervisor was unaware of the
ordinance in question.
With respect to the causation problem presented by the facts, the court
noted that even though the use of the gun butt for repairing the car was
unwise, still it was an activity engaged in by the employee in the interest
of his employer and reasonably incident to his regular work of patroling
the cemetary. The court also made use of the presumption of work connection discussed earlier in the Adams case."
G.

Statutory Employer

Ga. Code Ann. §114-112 (Rev. 1973) provides that "a principal, intermediate, or subcontractor shall be liable for compensation to any employee
injured while in the employ of any of his subcontractors engaged upon the
subject-matter of the contract, to the same extent as the immediate employer."
Many states have similar provisions in their workmen's compensation
acts. The statute is often referred to as an "anti-insulation" statute because it prevents employers from subcontracting out their regular work or
engaging in a chain of independent contracts to keep the number of employees below the requisite, thereby avoiding or "insulating" themselves
from the coverage of the act. The Georgia Court of Appeals rendered two
opinions during the survey period which shed new light on the interpretation of this code section.
In Aetna Casualty & Surety Co. v. Barber'" the city of Carrollton was
asked to run a sewer line to a new subdivision. The owner of the subdivision
was to pay one half of the cost, and after completion the city would assume
ownership (if the line. The city contracted with B&S Construction Company to dig the ditches and lay the lines. B&S was not subject to the
workmen's compensation act. During the course of the work Barber, an
employee of B&S, was killed by a cave-in. The Board awarded death
benefits and the superior court affirmed. On appeal the city contended
that it was not a principal contractor under the statute but rather an
employer-owner who let out the work on an independent contract basis.
The Court of Appeals disagreed holding that the employer-owner was the
owner of the subdivision, not the city, and that the city, in agreeing to do
the work for subdivision, became a principal contractor when it subcon99. See text accompanying note 93, supra.
100. 128 Ga. App. 894, 198 S.E.2d 352 (1973).
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tracted out the work to B&S. Importantly, the court noted that if the city
had determined on its own to run a sewer someplace using its power of
eminent domain, or if it had merely let out a contract as an owner, then it
would not be a principal contractor under Ga. Code Ann. §114-112 (Rev.
1973).
In the case of Georgia Power Co. v. Diamond'"' Edwin Elko was employed by Bird Brothers Construction Company, a subcontractor of Diamond, the principal contractor. Elko was engaged in construction work on
an apartment building when he came into contact with high voltage electric lines and fell from a scaffold injuring himself. Elko recovered workmen's compensation payments from the principal contractor, Diamond,
under Ga. Code Ann. §114-112 (Rev. 1973), and then sued Georgia Power
at common law. Georgia Power brought a third party action against Diamond for contribution. Diamond's motion for summary judgment was
granted by the superior court and affirmed by the court of appeals which
held that the only remedy which the employee had against his employer
or Diamond under Code §114-112 (Rev. 1973) was the remedy provided by
the Workmen's Compensation Act. The court, in conclusion, held that the
law forbids Diamond from becoming secondarily liable to Georgia Power
after Diamond had previously paid workmen's compensation benefits for
injuries sustained in the same mishap. 02
H.

Computing Average Weekly Wage

In Employers Commercial Union Insurance Co. v. Bryant'3 the court
was faced with a question of first impression regarding the computation of
an employee's average weekly wage under Code §114-402(3) (Rev. 1973).
Ms. Bryant, the employee, was a waitress. The issue presented was
whether the board was correct in including her tips as part of her wages
when computing the amount of compensation to which she was entitled.
The court cited 2 LARSON, WORKMEN'S COMPENSATION LAW, §60.12 (1973)
and a number of cases to the effect that such tips should be considered,
and then held in light of all of this authority it could go in but one direction; the Board's method of computation was affirmed.
I.

Statute Of Limitations

Ga. Code Ann. §114-305 (Rev. 1973) specifies that, "[tihe right to compensation under this Title shall be forever barred unless a claim is filed
with the State Board of Workmen's Compensation within one year after
the accident .....
101. 130 Ga. App. 268, 202 S.E.2d 704 (1973).
102. It is odd that the court did not refer to Bli Constr. Co. v. Knowles, 123 Ga. App.
588, 181 S.E.2d 879 (1971). The opinion in Bli appears to be inconsistant in certain respects
with the Diamond decision.
103. 130 Ga. App. 596, 203 S.E.2d 896 (1974).
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1
In House v. Echota Cotton Mills, Inc. 04
the court of appeals was faced
with a case of first impression. House, an employee of Echota Mills, suffered a work related back injury on May 22, 1970. He filed no claim for
compensation benefits but did miss approximately one week of work. On
June 4, 1970, he left his employment with Echota Mills in order to take a
higher paying job. He left that job in 1971, and subsequently worked for
two additional employers. He said that none of these "other" jobs reinjured
his back but that it just kept deteriorating until May 4, 1972, when he quit
working and asserted that he was incapacitated. On September 15, 1972,
he filed a workmen's compensation claim against Echota, Echota asserted
the one year limitation period and the board granted a dismissal. This was
affirmed by the superior court.
In its affirmance, the court of appeals noted that in cases where an
employee continues working for the same employer and aggravates his
original injury the aggravation is treated as a "new" injury and the statute
begins to run anew from that time. But the court noted that this was the
first time that it had been faced with a situation where an employee voluntarily left his original employer and, while working in other employment,
aggravated the original injury. The court defined "employment" under
section 114-102 as meaning employment with the party from whom compensation is sought, and held that because House's "new" accident had not
occurred while in the employment of Echota Mills, the statute never began
to run anew. The claim was therefore barred by the one year statute of
limitations.

104.

129 Ga. App. 350, 199 S.E.2d 585 (1973).

