
TRIAL PRACTICE AND PROCEDURE

By J. RALPH BEAIRD*

and
C. RONALD ELLINGTON**

During this survey period over 300 Georgia appellate court decisions
touched on matters of trial practice and procedure. Most of these decisions
construed the Georgia Civil Practice Act' while the remainder involved
questions of jurisdiction and venue. The areas of jurisdiction and venue
will be discussed first in this article, and the cases concerning sections of
the CPA will follow arranged generally in numerical order under each CPA
rule. This article will focus on major cases and significant new departures
by the Georgia courts in an effort to put these pivotal decisions in perspec-
tive. Insignificant and merely repetitious cases have been eliminated en-
tirely or only cited in footnotes. Finally, the 1974 amendment to section
60 of the CPA will be discussed in connection with the cases on motions
to set aside judgments.

I. PERSONAL JURISDIcTION

Last year the area of jurisdiction over the person was dominated by the
supreme court's decision in Coe & Payne Co. v. Wood-Mosaic Corp., and
other cases.' Those cases conspicuously expanded the protection afforded
this state's citizens by empowering Georgia courts to extend their jurisdic-
tion over nonresidents through the Long Arm Statute,' consonant with the
modern federal constitutional limitations of due process. Accordingly, the
last survey article could report that Georgia was deliberately moving to-
ward insuring that those who invoked the protection or benefits of the laws
of this state, or who injured citizens or property here, could be made to
answer in the Georgia courts.'

In contrast, a decision this year tends to highlight the anomaly that
persons who are residents of Georgia at the time of committing a tortious
injury in this state, and who thereafter move out of the state, before the
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action is commenced, and service of process perfected, are seemingly be-
yond the in personam jurisdiction of the Georgia courts. In Railey v. State
Farm Mutual Automobile Insurance Co.,' the plaintiffs alleged that the
defendant driver had crashed into the rear of their automobile while they
were stopped at a traffic light. When the suit was filed some ten months
later, the defendant driver could not be served in the state, having since
moved to Tennessee.

The court of appeals examined and rejected three possible bases for
exercising personal jurisdiction over the former resident of Georgia. First,
the Nonresident Motorist Act 7 which provides for substituted service of
process on the Secretary of State as the agent of a nonresident who is
involved in an automobile accident in this state was unavailable under the
supreme court's holding in Young v. Morrison8 because the driver was a
resident of Georgia at the time the cause of action arose. Similarly, the
Long Arm Statute could not be used to acquire personal jurisdiction over
one who, although now a nonresident, was a resident at the time the tort
was committed. Finally, CPA rule 4(e) (1) (iii), which provides for service
by publication when the person on whom service is to be made resides out
of the state, or has departed the state, and under which service was ac-
tually attempted in this case was of no avail because CPA rule 4(i) condi-
tions its use by further providing that "[tihe provisions for service by
publication herein provided [rule 4] . . . shall apply in any action or
proceeding in which service by publication now or hereafter may be author-
ized by law. . .. " Because no statute authorized the use of service by
publication to obtain an in personam judgment in a tort action, the at-
tempted service in the instant case was invalid and incapable of supporting
an in personam judgment. Accordingly, the court of appeals concluded in
Railey that in an in personam action for injuries sustained in an automo-
bile collision in this state, there is no method by which lawful service can
be effected on a defendant who has ceased to be a resident of Georgia since
the accident occurred.

Railey points up a gaping hole in Georgia's jurisdictional schema and is
the unfortunate legacy of three supreme court decisions. The first of these,
and the most questionable, is the 1964 decision in Young v. Morrison.10

There the Georgia Supreme Court declared unconstitutional an amend-
ment to the Nonresident Motorist Act which would have covered a nonresi-
dent who had been a resident of Georgia at the time of the accident. Young

6. 129 Ga. App. 875, 201 S.E.2d 628 (1973).
7. GA. CODE ANN., ch. 68-8 (Rev. 1967).
8. 220 Ga. 127, 137 S.E.2d 456 (1964).
9. GA. CODE ANN. §81A-104(i) (Rev. 1972).
10. 220 Ga. 127, 137 S.E.2d 456 (1964). Accord, Dill v. Gutherie, 120 Ga. App. 527, 171

S.E.2d 359 (1969). The result in Young has received previous attention and criticism. Landg-
raf, Annual Survey of Georgia Law: Trial Practice and Procedure, 22 MERCER L. REv. 335,
340-41 (1971).
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is the result of confusing the Georgia constitutional requirements for the
proper venue of actions brought against residents and misreading the con-
stitutional limitations of due process. Decided during the overlong obeis-
ance of the Georgia courts to the restrictive jurisdictional notions of
Pennoyer v. Neff," the result in Young is simply indefensible by current
standards. Certainly, a resident of this state involved in an accident here
has far greater contacts with the state than a typical nonresident merely
travelling the highways whose subjection to the jurisdiction of this state's
courts has long been upheld." To hold today that this state's judicial power
cannot reach a former resident in these circumstances is incompatible with
the spirit of protecting Georgia citizens evidenced in Coe & Payne Co. and
the other recent decisions.

The second decision that led to the Railey result is Thompson v. Abbott3

where the supreme court reached a somewhat analogous conclusion with
respect to the reach of the Long Arm Statute over former residents. The
court in Thompson held that the applicability of personal service under
this act turns on whether the defendant was a nonresident at the time the
cause of action arose rather than when service was sought to be perfected.
The result in Thompson seems far more defensible than that in Young,
however, because the Long Arm Statute does define a "nonresident" as
"an individual . . . not residing, domiciled . . in this state at the time a
claim or cause of action" arises under the act."

11. 95 U.S. 714 (1877).
12. See Lloyd Adams Inc. v. Liberty Mut. Life Ins. Co., 190 Ga. 633, 10 S.E.2d 46 (1940).

Accord, Hess v. Pawloski, 274 U.S. 352 (1927).
In Cheely v. Fugino, 131 Ga. App. 41, 205 S.E.2d 83 (1974), the court upheld the application

of the Nonresident Motorist Act to a Japanese citizen who was a nonresident alien.
13. 226 Ga. 353, 174 S.E.2d 904 (1970).
14. GA. CODE ANN. §24-117 (Rev. 1971).
In Strickland v. Foundation Life Ins. Co., 129 Ga. App. 614, 200 S.E.2d 306 (1973), this

point apparently slipped by unnoticed by either the litigants or the courts. The defendant, a
Georgia resident, was the co-guarantor of a note securing a loan to a Georgia business. The
note and personal guaranty were entered into in Georgia and payment was to be made at the
office of the lender in Atlanta, Georgia. Following default on the note and the failure of the
guarantors to pay, the lender brought suit in DeKalb County where one of the guarantors still
resided and served the second defendant, who had since moved to Florida, under the Long
Arm Statute. The Florida resident challenged the jurisdiction of the Georgia courts. However,
the court held that executing and delivering the guaranty in Georgia satisfied the "transacts
any business" provision of the Long Arm Statute, as construed by Davis Metals Inc. v. Allen,
230 Ga. 623, 198 S.E.2d 285 (1973).

The problem here lies in the fact that the act giving rise to the cause of action against the
defendant for the repayment of the loan was the execution of the guaranty contract in
Georgia. While this clearly amounts to "transacting business," it was done while the defen-
dant was a resident of Georgia and not subject to the Long Arm Statute. Since the defendant
was a Florida resident by the time the breach occurred, it is possible to distinguish Strickland
from Railey where the defendant was a Georgia resident at the time the tort was committed.
Hence, Strickland apparently indicates that the Long Arm Statute can be used so long as
part of the acts giving rise to the cause of action occur while the defendant is a nonresident.

19741
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The final decision leading to the result in Railey is the 1934 case of Irons
v. American National Bank. 5 There the supreme court stated that unlike
an action in rem, an action in personam could not be based on service of
process by publication upon absent and nonresident defendants. Hence the
court of appeals concluded that CPA rule 4(e) did not, and could not,
authorize service by publication in the instant case.

Irons, decided in large measure on the authority of Pennoyer v. Neff,
seems correct only insofar as it goes to the constitutional requirement of
giving the best notice reasonably calculated, under the circumstances, to
reach the defendant." Assuming this notice component of due process is
met and that the defendant's contacts with the state satisfy the power
component of a reasonable nexus, there seems to be no intrinsic constitu-
tional reason why a statute could not utilize service by publication for in
personam actions as well as for in rem actions.

Most states have avoided this possible loop-hole in their jurisdiction over
former residents by covering this situation either in their long arm stat-
utes 7 or nonresident motorist acts. 8 The court of appeals was understand-
ably bound to follow the supreme court's prior decisions; however,
hopefully, explication of the result in Railey will lead the supreme court
in a future case to correct this unnecessary gap in the judicial power of
Georgia courts.

Another important case is O'Neil v. Williams' which, with little explan-
ation, seems to have expanded the manner and extent to which a nonresi-
dent may consent to the personal jurisdiction of the courts of this state.
The parties in O'Neil were both nonresidents. Several years before, while
residents, the parties were divorced, and the Superior Court of Dougherty
County awarded the wife alimony for the support of two minor children.
In this action the wife caused the clerk of the Dougherty Superior Court
to issue an execution for unpaid child support and had the execution levied
on certain real estate in Jones County in which her former husband owned
an undivided one-third interest. The husband opposed the levy by filing
an equitable action against the wife in Jones County contesting the valid-
ity of the levy and seeking injunctive relief against the forced public sale
of the property. Subsequently, the husband amended his complaint to seek
$5,000 damages from the wife, alleging that the levy prevented the sale of
the property and was brought in bad faith to intimidate and illegally force
the husband to pay sums not owed. The wife filed a timely response to the
amended complaint contending that the Superior Court of Jones County

15. 178 Ga. 160, 172 S.E. 629 (1934). See Barnes v. Continental Ins. Co., 231 Ga. 246, 201
S.E.2d 150 (1973); Veal v. General Accident Fire & Life Assurance Corp., 128 Ga. App. 610,
197 S.E.2d 410 (1973).

16. See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).
17. See Annot., 24 A.L.R.3d 532, 569 (1969).
18. See Annot., 53 A.L.R.2d 1164, 1188 (1957).
19. 232 Ga. 170, 205 S.E.2d 226 (1974).
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was not a proper forum for the disposition of the husband's claim for
money damages.

The supreme court held that the damage claim for the alleged loss of a
sale could properly be heard and determined in the Jones Superior Court
in connection with the claim for injunctive relief, citing CPA rule 18 which
broadly allows the permissive joinder of claims. Although the action for
injunctive relief was clearly proper in Jones County where the levy on the
property had been executed, it is surprising that the court so readily sanc-
tioned bringing the in personam action for damages there without some
discussion of the basis for acquiring jurisdiction over the person of the
nonresident for this claim. The explanation seems to be that the wife, by
having the execution levied in Jones County, effectively consented to the
jurisdiction of its courts as to all claims arising out of the levy. If this is
the rationale, and it seems to be the only plausible explanation, O'Neil
signals an expansion of the extent to which a nonresident defendant con-
sents to the jurisdiction of the Georgia courts.

II. IN REM JURISDICTION

Although Kitson v. Hawke ° deals with a constitutional challenge to the
Georgia attachment statute, Ga. Code Ann. §8-101 (Rev. 1973), it has an
important bearing on the area of trial practice and procedure. Hawke, an
English citizen residing in Florida, attempted to collect a debt due him by
obtaining an attachment from the Small Claims Court of Colquitt County
which was levied on an airplane stored at the Moultrie-Thomasville Air-
port and owned by a citizen of England and an English corporation. The
attachment was challenged in part on the ground that it violated proce-
dural due process because the aircraft was seized without prior notice to
the owners and an opportunity to be heard. In rejecting the constitutional
attack, the Georgia Supreme Court noted that section 8-101 authorizes
summary attachments only in certain rather special circumstances, such
as when the debtor resides out of the state."' This circumstance had been
suggested by the United States Supreme Court itself as an exception to the
normal due process notice requirements set out in Sniadach v. Family
Finance Corp.22 and Fuentes v. Shevin.13 Thus, in Kitson the court con-

20. 231 Ga. 157, 200 S.E.2d 703 (1973).
21. GA. CODE ANN. §8-101 (Rev. 1973) provides:

Attachments may issue in the following cases: 1. When the debtor resides out of
the State. 2. When the debtor is actually removing, or about to remove, without
the limits of the county. 3. When the debtor absconds. 4. When the debtor conceals
himself. 5. When the debtor resists legal arrest. 6. When the debtor is causing his
property to be removed beyond the limits of the State.

22. 395 U.S. 337, 339 (1969).
23. 407 U.S. 67, 90-91 & n. 23 (1972), citing as authority for the proposition that attach-

ment to secure jurisdiction in state court is "clearly a most basic and important public
interest," the earlier case of Ownbey v. Morgan, 256 U.S. 94, 111 (1921).
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cluded that summarily attaching the property of a nonresident to secure
the quasi-in-rem jurisdiction of a state court presents one of the "unusual
conditions" or "extraordinary situations" that justify an exception to the
procedural due process requirements of prior notice and hearing.

Another case of some significance dealing with the subject of in rem
jurisdiction was Hall v. Hall.2 There a nonresident plaintiff sought to set
aside a deed to real property situated in Georgia which had been made
between a resident of Alabama and a resident of Florida. The trial court
dismissed the action for lack of jurisdiction over the nonresident defen-
dants. In reversing, the supreme court upheld service by publication where
neither defendant was a resident of Georgia on the authority of Ga. Code
Ann. §81-205 (Rev. 1956) which provides:

Where any nonresident . . . shall claim or own title to or an interest,
present or contingent, in any real ...property in this State, service on
such nonresident . . . may be made by publication in cases affecting such
property where proceedings are brought .... [tJo cancel or set aside
deeds ....

Hence the action was properly brought in the county where the land was
situated, and section 81-205 effectively authorized service by publication
when read in conjunction with CPA rule 4(e).

III. SUBJECT MATrER JURISDIcTION

Two cases decided during the survey period illustrated the relationship
between courts of ordinary and the superior courts by focusing on the types
of actions which may be filed in a superior court to obtain review of a
judgment of the court of ordinary. A party seeking relief from a judgment
in the court of ordinary may either appeal to the superior court or file a
complaint in equity there; however, the two methods are used in different
situations and the powers of the superior court differ accordingly.

A complaint in equity may be used to attack the method of procuring
the ordinary's judgment. Thus, in Maddox v. Wheeler, 5 the supreme court
held that since the complaint in equity in the superior court alleged fraud
in procuring the execution of a will rather than fraud in procuring the
ordinary's judgment probating the will in solemn form, the superior court
lacked subject matter jurisdiction over the complaint.

In Logan v. Nunnellyl the supreme court considered the question of
whether a court of ordinary could sustain a caveat to an application for
appointment as administratrix on the ground that the applicant was not
the lawful widow of the deceased because the divorce decree purporting to
end his previous marriage to another was void. Although the court of

24. 230 Ga. 873, 199 S.E.2d 798 (1973).
25. 230 Ga. 580, 198 S.E.2d 284 (1973).
26. 230 Ga. 588, 198 S.E.2d 321 (1973).
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ordinary is a court of record and covered by the CPA,2 it cannot exercise
general equity jurisdiction. Accordingly, Logan held that since a court of
ordinary may not entertain a complaint in equity, in the first instance, the
superior court in a case on appeal from the court of ordinary could have
no greater jurisdiction. Although superior courts have exclusive original
jurisdiction in equity cases, and an appeal from the court of ordinary to
the superior court brings up the whole case for a new hearing on the merits
as if no trial had been held in the lower court,2 8 the superior court on the
trial of an appeal can exercise no broader powers than those possessed by
the court of ordinary.

Another subject matter jurisdiction case, Ryle v. Ryle,2" held that a suit
on a judgment for alimony is an action on a debt of record rather than for
an allowance from the husband for support of the wife. Accordingly, such
actions do not come within the superior courts' exclusive jurisdiction over
cases of divorce 30 and may be brought in state courts as well.

IV. VENUE

In past years, the Georgia courts have, through a rigorous application of
the state's strict constitutional venue provisions, largely emaciated the
advantages normally produced by the CPA rule allowing third-party prac-
tice.3' During the survey period two cases applied the venue requirements
with equal rigor to counterclaims.

In Pemberton v. Purifoy2 a resident of Floyd County, injured in a
multiple automobile collision brought an action in the Superior Court of
Whitfield County against the defendant, a resident of Whitfield County.
The defendant then asserted a counterclaim seeking damages arising out
of the same collison against the plaintiff and two others, the driver and the
owner of a third automobile, involved in the accident. These last two
parties were, like the plaintiff, residents of Floyd County. Accordingly, the
court held that venue was improper in the Whitfield Superior Court as to
the counterclaim filed against the additional two parties. While the plain-
tiff, by voluntarily instituting the suit in Whitfield County, consented to
the jurisdiction of that court for all purposes of his suit, the plaintiffs
action could not waive the venue objections of others, nor did instituting
the suit in Whitfield County make the plaintiff a "resident" of that county

27. See Bragg v. Bragg, 225 Ga. 494, 170 S.E.2d 29 (1969).
28. See generally 2 REDFEARN, WILLS & ADMINISTRATION OF ESTATES IN GEORGIA §363, at

405-07 (3d ed. 1965).
29. 130 Ga. App. 680, 204 S.E.2d 339 (1974).
30. See GA. CONST. art. VI, §4, 1, GA. CODE ANN. §2-3901 (Rev. 1973).
31. See Register v. Stone's Independent Oil Distrib., Inc., 227 Ga. 123, 179 S.E.2d 68

(1971). For a discussion of the impact of the Register decision on impleader and a prediction
concerning venue requirements for counterclaims, see Beaird & Ellington, supra note 5, at
275-79.

32. 128 Ga. App. 892, 198 S.E.2d 356 (1973).
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so that the constitutional venue rule that allows joint tortfeasors to be sued
in the county of residence of either would become applicable.'

In Buford v. Buford,34 the supreme court restricted even further the
availability of counterclaims in divorce cases. Here, a wife filed a com-
plaint against her husband in the Superior Court of Jones County, the
county of his residence, seeking custody of their minor child, alimony, and
other relief. The husband then filed a counterclaim in the same action
seeking divorce and custody of the child. The wife moved to strike the
counterclaim for divorce for lack of venue since the Georgia Constitution,
Ga. Code Ann. §2-4901 (Rev. 1973), fixes the venue of divorce cases in the
county in which the defendant resides, if the defendant is a Georgia resi-
dent. Because the wife was a resident of Bibb County, the court agreed that
the counterclaim for divorce could not be asserted against her in Jones
County even though she had instituted an action for alimony and child
custody there. Thus, the supreme court ruled that the venue requirements
of the Constitution in divorce cases could not be waived by a party's filing
suit outside the county of his residence.

Buford v. Buford evoked a special concurring opinion by Justice Jordan,
concurred in by Justice Ingram. 5 While agreeing that the constitutional
venue rules could not be waived, they argued that the result here clearly
indicated the desirability of changing the constitutional rules by amend-
ment to allow counterclaims in cases such as the instant one. Indeed, one
can safely go even further in suggesting that in this day of crowded court
calendars cases like Pemberton, Buford, and other earlier cases dealing
with impleader 6 result in a drastically uneconomical expenditure of scarce
judicial resources. These venue rules, which so often necessitate two or
more separate trials conducted in different counties over substantially the
same issue, make hollow the promise of the CPA "to secure the just,
speedy, and inexpensive determination of every action."37 A constitutional
amendment authorizing the legislature to establish more flexible and real-
istic venue provisions for a state with 159 counties and major metropolitan
areas overlapping several county lines is long overdue and badly needed. 3

33. See GA. CONST. art VI, §14, 4, GA. CODE ANN. §2-4904 (Rev. 1973).
34. 231 Ga. 9, 200 S.E.2d 97 (1973).
35. Id. at 12, 200 S.E.2d at 99.
36. See note 31 supra.
37. GA. CODE ANN. §81A-101 (Rev. 1972).
38. Two further cases concerning venue should be noted. In Orkin Exterminating Co. v.

Gilland, 130 Ga. App. 788, 204 S.E.2d 469 (1974), the court held that GA. CODE ANN. §22-
5301 (Rev. 1970), which provides for the venue of actions at law against Georgia corporations,
also applies to foreign corporations having a certificate of authority domesticating them under
the Georgia Business Corporation Code. GA. CODE ANN., tit. 22 (Rev. 1970).

In Colton v. Martins, 230 Ga. 482, 197 S.E.2d 729 (1973), the court held that GA. CODE ANN.

§50-127(3) (Rev. 1974) controls jurisdiction and venue in habeas corpus actions concerning
juveniles detained in a juvenile detention home and that the venue for such actions was in
the county of confinement.
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V. SERVICE OF PROCESS

A. Corporations

Under CPA rule 4(d)(1), a summons and complaint may be served on a
corporation incorporated or domesticated under the laws of this state by
serving its president or some other agent, or by serving the Secretary of
State if no agent can be found.39 In addition, Ga. Code Ann. §22-5301 (Rev.
1970) provides that the venue of a tort action seeking damages against a
corporation may be in the county where the cause of action originated and
that service of such suits may be effected by leaving a copy of the writ with
the agent of the corporation, "or if there be no agent in the county, then
at the agency or place of business." During the survey period, two cases
dealt extensively with these methods of service.

In Radcliffe v. Boyd Motor Lines, Inc.,"o a tort action based on injuries
sustained by a spectator at the defendant's speedway in Dougherty
County, was filed in Dougherty County against a corporation whose princi-
ple place of business was in Terrell County. Service was attempted by
leaving a copy of the summons and complaint with the corporate presi-
dent's son who lived at the racetrack. Although there was some evidence
that the son performed the duties of a caretaker at the speedway, it ap-
peared that the corporation had discontinued holding races and had aban-
doned any future usage of the leased property.

Noting that a corporation with its principal office in a given county can
not be sued in another county for a trespass committed therein when it has
no agent, agency, or place of business in the county where the cause of
action arose, the court of appeals decided that the attempted service on
the president's son was insufficient to bind the corporate defendant for two
reasons. First, the son was "at most, a mere servant," and as such could
not be validly served on behalf of the corporation. There was no evidence
to demonstrate that the son was an agent of the corporation since he was
employed full time elsewhere and was permitted to park his trailer on the
speedway property as a convenience in getting to work. Secondly, the court
observed that the terms "agency" and "place of business" in Ga. Code
Ann. §22-5301 (Rev. 1970) contemplate a corporate office or place where
business is conducted. Since the corporation had discontinued all races
and activities at the racetrack, it no longer had an agency or place of
business in Dougherty County.

Padgett Masonry & Concrete Co. v. Peachtree Bank & Trust Co. ,," illus-
trates the use of substituted service on a corporation pursuant to Ga. Code
Ann. §22-403(b) (Rev. 1970). Here, suit was filed against the corporate
defendant in Bibb County. The certificate of incorporation showed that the

39. GA. CODE ANN. §81A-104(d)(1) (Rev. 1972).
40. 129 Ga. App. 725, 201 S.E.2d 4 (1973).
41. 130 Ga. App. 886, 204 S.E.2d 807 (1974).
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defendant's registered address was in Macon, Georgia, but did not specify
a county. (The city of Macon extends into counties other than Bibb.) The
sheriff of Bibb County made a return stating that the corporate defendant
could not be found therein, and process was subsequently served on the
Secretary of State as the agent of the corporation, with a certified copy
mailed to the corporate defendant at the address of its registered office.
Thereafter, a default judgment was entered against the corporation. Later
the corporation moved to set aside the judgment.

On appeal, the court of appeals held that although the registered address
of the corporation in Macon turned out to be in Jones, and not Bibb
County, service of process was valid and the defendant had waived its
objection to venue in Bibb County, having not raised it by proper motion.

B. Service At Most Notorious Place Of Abode

All indications point to the early demise of CPA rule 4(d)(6) which
provides for service by leaving a copy of the summons and complaint at
the defendant's most notorious place of abode. In Reynolds v. Reynolds,42

the supreme court held that rule 4(d)(6) service could not be used in a
divorce action; that it was proper, by its own terms, only in complaints
involving claims for money of less than $200.

Subsequently, in Womble v. Commercial Credit Corp.,'3 the supreme
court held that the predecessor of rule 4(d)(6), old Ga. Code Ann. §81-202,"
was an unconstitutional denial of due process because the method of serv-
ice it provided was not reasonably calculated to appraise the defendant of
the pendency of the action and to afford him an opportunity to present his
defenses. Womble, read together with last years' opinions in Bryant v.
Prior Tire Co. ," should suggest that the supreme court is moving close to
holding rule 4(d)(6) constitutionally infirm.

C. Wrongful Refusal Of Service

Two cases indicate that where actual service is not completed because
of the knowing refusal of the defendant to receive process, the attempted
service will be sufficient. In Hickey v. Merrit," the process server knocked
at the defendant's door, talked to the defendant through the door, and saw
him through a window. On the defendant's continued refusal to open the
door, the officer left the process stuck in the door. The court of appeals held

42. 231 Ga. 178, 200 S.E.2d 766 (1973).
43. 231 Ga. 569, 203 S.E.2d 204 (1974).
44. This section was repealed when the CPA was enacted. GA. CODE ANN. §81A-201(e)

(Rev. 1972). It was replaced by GA. CODE ANN. §81A-104(d)(6) (Rev. 1972) with the addition
of the $200 limitation. Service in Womble was perfected prior to the enactment of the CPA
section.

45. 230 Ga. 137, 196 S.E.2d 14 (1973).
46. 128 Ga. App. 764, 197 S.E.2d 833 (1973).
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that because of the defendant's efforts of evasion, leaving the process at
the door was adequate service under rule 4(d)(7).

Liberty Mutual Insurance Co. v. Coburn,7 was a similar case arising
under the Nonresident Motorist Act. In Liberty, the defendant's mother,
who was held to be his agent for the receipt of his mail (defendant was a
serviceman), knowingly refused to accept the letter containing the process
mailed to her son by the Secretary of State. The court of appeals held that
under these circumstances, showing a calculated evasion, the notice provi-
sions of the act had been duly complied with.

D. Special Proceedings

In 1972, an amendment to CPA rule 4 added subsection (j) which pro-
vides that the modes of service enumerated in rule 4 shall be alternatively
sufficient in any special statutory proceeding." The elimination of varying
modes of service in special statutory proceedings goes a long way toward
the ideal of simplification and consistency in court proceedings.49 This
survey period produced the first construction of rule 4(j). In DeKalb
County v. Chapel Hill, Inc.,'" the supreme court held that process under
rule 4 is sufficient in a mandamus action and that the old mandamus nisi
is no longer required.

E. Miscellaneous

Thompson v. Lagerquist5" presents a classic case under rule 4(d)(7)
which allows service by leaving copies of the summons and complaint at
the defendant's dwellinghouse or usual place of abode "with some person
of suitable age and discretion then residing therein . . . ." Here service
was delivered at the defendant's usual place of abode to a maid who
worked but did not reside there. The supreme court ruled this service
insufficient.

47. 129 Ga. App. 520, 200 S.E.2d 146 (1973). Accord, Mull v. Taylor, 68 Ga. App. 663, 23
S.E.2d 595 (1942). These "evasion" of service cases present exceptions to the normal rule that
a plaintiff using the provisions of the Georgia Nonresident Motorist Act, GA. CODE ANN. §68-
801 (Rev. 1967) must give notice of the suit by registered mail to the defendant and that
defects in ascertaining the correct address or in mailing a copy are incurred at the plaintiff's
peril. See Cheek v. Norton, 106 Ga. App. 280, 126 S.E.2d 816 (1962).

48. GA. CODE ANN. §81A-104(j) (Rev. 1972) provides:
The methods of service provided in this section may be used as alternative meth-

ods of service in proceedings in the court of ordinary and in any other special
statutory proceedings, and may be used with, after or independently of the method
of service specifically provided for in any such proceedings, and, in any such pro-
ceeding, service shall be sufficient when made in accordance with the statutes
relating particularly to the proceeding or in accordance with this section.

49. Cf. Lee v. G.A.C. Fin. Corp., 130 Ga. App. 44, 202 S.E.2d 221 (1973); Gresham v.
Symmers, 227 Ga. 616, 182 S.E.2d 764 (1971).

50. 232 Ga. 238, 205 S.E.2d 854 (1974).
51. 232 Ga. 75, 205 S.E.2d 267 (1974).
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VI. PLEADINGS AND MOTIONS

A. General Rules Of Pleading-Rule 8

It is now well established that under the CPA a complaint must give a
defendant notice of the claim in sufficiently clear terms to enable him to
frame a responsive pleading, however, it need only state a claim, and does
not have to allege facts sufficient to set forth a cause of action.5" The
requirements with respect to the sufficiency of answers are not nearly so
clear. Several interesting cases during the survey year dealt with the suffi-
ciency, or lack thereof, of various unusual forms of answer. A very brief
answer which merely admitted jurisdiction and denied the remainder of
the complaint was, of course, held to be sufficient. 3 Dicta in one decision
implied that a properly framed motion for summary judgment might be a
sufficient answer. 4 Finally, two cases considered whether materials which
are not usually thought of as pleadings-such as a business letter-might
be sufficient to serve as answers. 55

B. Affirmative Defenses-Rule 8(c)

Ordinarily the affirmative defenses listed in 8(c) must be asserted by
answer. However, this is not absolute, and a whole set of court made rules
revolve around the permissable methods of raising such defenses. The
following principles can be gleaned from cases which dealt with affirmative
defenses during the survey period. An affirmative defense may be raised
initially in either the answer or a pre-answer motion.56 If an answer is filed

52. Basemore v. Burnet, 117 Ga. App. 849, 161 S.E.2d 924 (1968). For a routine reaffirm-
ance of this principle, see Fowler v. Fowler, 231 Ga. 572, 203 S.E.2d 235 (1973).

One case of historical interest, Hunt v. Denby, 128 Ga. App. 523, 197 S.E.2d 489 (1973),
held that the old "Jack Jones Forms," which were enacted in 1847, were sufficient pleadings
under the CPA. These forms can be found on pp. 2-4 of Book 23 of Georgia Code Annotated.

53. Knickerbocker Tax Systems, Inc. v. Texaco, Inc., 130 Ga. App. 383, 203 S.E.2d 290
(1973). The answer was a typical form answer: the first paragraph admitted jurisdiction and
the second paragraph merely denied the remainder of the plaintiff's complaint. The Court
commented:

An express denial of the allegations of the complaint is sufficient to create a
triable issue. Of course, under such general denial, defendant would not be permit-
ted to present any evidence as to any affirmative defense ....

54. See Hopkins v. Harris, 130 Ga. App. 489, 203 S.E.2d 762 (1973). This case should be
read with caution, especially in view of Chief Judge Bell's Addendum, where he divorces
himself from any implication that the filing of a motion for summary judgment could be
accepted as an answer.

55. Compare Glenco-Belvedere Animal Hospital, Inc. v. Winters, 129 Ga. App. 621, 200
S.E.2d 506 (1973) ("appearance card" does not constitute an answer) with Snooks v. Factory
Square, Inc., 129 Ga. App. 772, 201 S.E.2d 168 (1973) (normal business letter was sufficient
answer and amendable).

56. Beazley v. Williams, 231 Ga. 137, 200 S.E.2d 751 (1973). In Beazley plaintiff was
seeking an injunction and damages. On hearing for an interlocutory injunction, one of the
defendants filed a motion to dismiss which was treated as a motion for summary judgment
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without pleading an affirmative defense, then that defense is "waived." 57

But if, in a subsequent hearing on a summary judgment motion, evidence
is presented without objection, which substantiates an affirmative defense,
then there has been a "waiver" of the defendant's failure to plead it.51 This
"waiver of the waiver" is apparently inapplicable, under certain circum-
stances, to certain affirmative defenses, particularly the statute of limita-
tions.

59

C. Stating Fraud With Particularity-Rule 9(b)

Numerous cases were decided during the survey period which dealt with
rule 9(b) 60-a fact which strongly indicates confusion with respect to the
requirement that fraud be stated with particularity.

alleging the defenses of statute of limitations and laches. Apparently the defendant had not,
at the time of the motion, filed an answer. The supreme court affirmed the dismissal and
expressly approved this method of raising an affirmative defense:

While generally defenses such as the statute of limitations or laches must be
affirmatively raised by written answer ... yet where the facts as to such an issue
are uncontradicted, it may be disposed of by summary judgment, motion to dismiss
or motion for judgment on the pleadings. Id. at 138, 200 S.E.2d at 752.

The court of appeals has wrestled with this question for some time. Compare Catalina, Inc.
v. Woodward, 124 Ga. App. 26, 182 S.E.2d 921 (1971) and Phillips v. State Farm Mut. Auto.
Ins. Co., 121 Ga. App. 342, 173 S.E.2d 723 (1970), with Ezzard v. Morgan, 118 Ga. App. 50,
162 S.E.2d 793 (1968) and Chastain Fin. Co. v. Sherwood, 117 Ga. App. 556, 161 S.E.2d 401
(1968).

The holding in Beazley seems to flatly contradict rule 12(b): "Every defense ... shall be
asserted in the responsive pleadings thereto if one is required, except that the following
[seven 12(b) defenses which can be raised by motion]."

57. Gauker v. Eubanks, 230 Ga. 893, 199 S.E.2d 771 (1973). In Gauker, the court held that
"[t]he defense of laches must be specifically pled in the responsive pleadings before it can
be considered." Id. at 899, 199 S.E.2d at 775.

58. Giant Peanut Co. v. Carolina Chemicals, Inc., 129 Ga. App. 718, 200 S.E.2d 918
(1973):

[In the absence of objection to such evidence, . . .defenses required to be
specially pleaded [, but which were in fact not pleaded,] may be raised by evidence
presented in connection with the motion for summary judgment. Id. at 720, 200
S.E.2d at 920.

59. In Searcy v. Godwin, 129 Ga. App. 827, 201 S.E.2d 670 (1973), the evidence at trial
clearly indicated that the plaintiff's claim, or a part thereof, was barred by the statute of
limitations. The defendant did not file a plea of the statute of limitations prior to trial, nor
did the defendant at trial file any motion in such regard or otherwise attempt to raise such
issue. Thus, the court held that the defendant could not avail himself of such an issue. This
case follows a pre-CPA case, Parker v. Thompson, 219 Ga. 293, 133 S.E.2d 28 (1963), which
treated the statute of limitations as a privilege which the defendant must affirmatively
invoke.

60. Blackmon v. Scoven, 231 Ga. 307, 201 S.E.2d 474 (1973); Smith v. Berry, 231 Ga. 39,
200 S.E.2d 95 (1973); Vulcan Materials Co. v. Douglas, 131 Ga. App. 21, 205 S.E.2d 84 (1974);
Applegarth Supply Co. v. Schaffer, 130 Ga. App. 353, 203 S.E.2d 277 (1973); Wheat v.
Montgomery, 130 Ga. App. 202, 202 S.E.2d 664 (1973); Robinson v. A. Constr. Co., 130 Ga.
App. 56, 202 S.E.2d 248 (1973); Holder v. Brock, 129 Ga. App. 732, 200 S.E.2d 912 (1973);
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Cases such as Blackmon v. Scoven"' have helped to generate this confu-
sion. The complaint in Blackmon recited the following facts: that plaintiffs
were standing in line to pay taxes; that defendant's agents informed them
that the deadline for paying taxes had been extended through April 2; that
in reliance upon these representations plaintiff paid the taxes after April
1; that then defendants attempted to collect late fees and penalties from
all who paid after April 1; and that these actions operated as a fraud upon
plaintiffs.2 ' In construing this complaint in light of rule 9(b), the court
wrote:

Our Code requires that all averments of fraud "shall be stated with
particularity." . . . The complaint here, however, fell far short of this
requirement.

The plaintiff here neither alleged nor attempted to prove that he and
the class of persons he purported to represent "acted on" the defendants'
representations when they left their places in line, so as to suffer injury
as contemplated by Code §37-703. Therefore it was not established that
they relied upon the statements of the defendants' agents to their detri-
ment.6"

Robinson v. A. Construction Co.,4 a decision of the court of appeals,
probably goes farther than any Georgia case to date in explaining what is
meant by "stating fraud with particularity." The court of appeals lists the
elements of a cause of action for fraud, and asserts that the pleader must
plead the circumstances showing each element:

The circumstances must show that the defendant made the misrepresen-
tations on which the action is founded knowing they were false, with the
intention of deceiving the plaintiff, that the plaintiff did in fact rely on
the representations and was deceived thereby, and suffered damage as a
result. 5

An examination of the remainder of the cases reveals only that neither an

MacNerland v. Barnes, 129 Ga. App. 367, 199 S.E.2d 564 (1973); Henry v. Allstate Ins. Co.,
129 Ga. App. 223, 199 S.E.2d 338 (1973); Hawkins Iron & Metal Co. v. Continental Ins. Co.,
128 Ga. App. 462, 196 S.E.2d 903 (1973).

61. 231 Ga. 307, 201 S.E.2d 474 (1973).
62. Id. at 308, 201 S.E.2d at 475-76.
63. Id. at 309, 201 S.E.2d at 476.
64. 130 Ga. App. 56, 202 S.E.2d 664 (1973).
65. Id. at 58, 202 S.E.2d at 666. Professor Moore gives additional advice:

[All of these elements should appear in a well-pleaded averment of fraud, and
in addition "the circumstances constituting fraud" must be stated with particular-
ity. Normally this means that the pleader must state the time, place and content
of the false misrepresentation, the fact misrepresented and what was obtained or
given up as a consequence of the fraud. 2A MOORE's FEDERAL PRACTICE 9.03 at 1924
(2d ed. 1969) (footnotes omitted).

[Vol. 26



TRIAL PRACTICE & PROCEDURE

"inference of fraud""6 nor a mere "legal conclusion"67 of fraud is sufficient
to comply with rule 9(b).

D. Exhibits To A Pleading-Rule 10(c)

Rule 10(c) provides that "[a] copy of any written instrument which is
an exhibit to a pleading is a part thereof for all purposes." In H & R Block,
Inc. v. Asher,6" the plaintiff was seeking to enforce a franchise agreement
which had allegedly been assigned to it. Attached to the complaint were
copies of the franchise agreement and the assignment. The assignment
listed the franchises by county and date of franchise agreement but the
franchise agreement sought to be enforced was apparently not listed."
Based on this discrepancy, the trial court granted a motion to dismiss for
failure to state a claim, and the supreme court, with two justices dissent-
ing, affirmed and, in denying a motion for rehearing, held:

While the rule of construction of pleadings has been changed by the
[CPA], the rule that a written instrument attached as an exhibit to a
pleading will prevail over the allegations of the pleading has not been
changed.70

The problem with this case is that no evidentiary hearing was held to
determine whether the plaintiff had a valid assignment of the franchise
agreement. To be sure, the plaintiff was given leave to amend, but its
complaint already alleged a valid assignment, and, although the allegation
was seemingly inconsistent with the attached exhibits, rule 8(e) seems to
allow such inconsistencies, especially since rule 10(c) provides that exhib-
its are to be considered a part of the pleading.

E. Conversion Of Motion To Dismiss Into Summary Judgment-Rule
12(b)

Several cases dealt with the question of when a 12(b) motion to dismiss
has been converted into a motion for summary judgment.' On a 12(b)
motion to dismiss it is always proper to consider matters outside of the
pleadings;7 2 but if the motion is a 12(b)(6) motion to dismiss for failure to
state a claim, then the consideration by the judge of matters outside the

66. MacNerland v. Barnes, 129 Ga. App. 367, 371, 199 S.E.2d 564, 567 (1973).
67. Holder v. Brock, 129 Ga. App. 732, 732, 200 S.E.2d 912, 913 (1973).
68. 231 Ga. 780, 204 S.E.2d 99 (1974).
69. The franchise agreement was dated July 2, 1965, in Glynn County. The only Glynn

County franchise agreement listed in the assignment was dated May 21, 1965.
70. 231 Ga. at 783, 204 S.E.2d at 101.
71. Larwin Mtg. Investors v. Delta Equities, Inc., 129 Ga. App. 769, 201 S.E.2d 187 (1973);

Boyer v. King, 129 Ga. App. 690, 200 S.E.2d 906 (1973); Williamson v. Perret's Farms, Inc.,
128 Ga. App. 687, 197 S.E.2d 754 (1973); Hemphill v. Con-Chem, Inc., 128 Ga. App. 590, 197
S.E.2d 457 (1973).

72. See Boyer v. King, 129 Ga. App. 690, 200 S.E.2d 906 (1973).
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pleadings converts the motion to dismiss into a motion for summary judg-
ment.7 3 The reason for this rule is clear. All 12(b) motions, except 12(b)(6),
are matters in abatement. They do not result in a permanent bar to the
action; therefore, the rule 56 safeguards of summary judgment are not
required.14 The consideration of matters outside the pleadings on a 12(b)(6)
motion goes to the merits of the claim. Since there is judicial inquiry into
the merits, the action is a matter in bar, and therefore it should be ac-
corded the rule 56 summary judgment safeguards.

F. Motion For More Definite Statement-Rule 12(e)

Rule 12(e), by its very terms, creates a dilemma. A motion for a more
definite statement is appropriate under the CPA only when "a pleading
to which a responsive pleading is permitted is so vague or ambiguous that
a party cannot reasonably be required to frame a proper responsive plead-
ing . . . .,7 Yet, even if a motion for a more definite statement is filed,
an answer still must be filed within the specified time frame. This contra-
diction is a result of Georgia's peculiar modification of federal rule 12(a).
Under the federal rules, a party need not file a responsive pleading until
ten days after either the denial of a 12(e) motion or the service of a more
definite statement. Commentators have often criticized this aspect of CPA
rules 12(a) and 12(e). Now, the court of appeals has begun to wonder about
the utility of rule 12(e). In DeWes Enterprises, Inc. v. Town & Country
Carpets, Inc. ,76 the court of appeals appeared to be reconciled to the idea
that the primary object of rule 12(e) is to enforce the special pleading
requirements of rule 9(b) (fraud or mistake to be pleaded with particular-
ity) and rule 9(g) (special damage to be specifically stated).

G. Waiver Of Certain Defenses-Rule 12(h)

The waiver of most defenses is governed by rules 12(g) and 12(h). The
defenses of lack of personal jurisdiction, improper venue," insufficiency of
process, and insufficiency of service of process are waived if not included
in the initial 12(b) motion or a responsive pleading as originally filed,"

73. Courson v. Arkinson & Griffin, Inc., 230 Ga. 643, 198 S.E.2d 675 (1973).
74. See Larwin Mtg. Investors v. Delta Equities, Inc., 129 Ga. App. 769, 201 S.E.2d 187

(1973).
75. GA. CODE ANN. §81A-112(e) (Rev. 1972).
76. 130 Ga. App. 610, 203 S.E.2d 867 (1974).
77. In Pope v. Cokinos, 231 Ga. 79, 200 S.E.2d 275 (1973), the court routinely held that

lack of venue could not be raised for the first time on appeal.
78. Price v. Prophitt, 131 Ga. App. 23, 200 S.E.2d 119 (1974) focused on the words "as

originally filed," and determined that where defendant admitted venue in his answer, but
amended one hour after filing to deny venue, venue had been waived. The federal rule is not
quite so strict. It would have allowed the defense so long as it was included in an amendment
which was permitted under rule 15(a) to be made as a matter of course. However, amend-
ments permitted as a matter of course are far more restrictive under the federal rules than
under the CPA.

[Vol. 26
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whichever comes first."M

In Padgett Masonry & Concrete Co. v. Peachtree Bank & Trust Co.,M
the court of appeals held that the defendants, having been served in a legal
matter and yet failing to make an appearance prior to entry of the default
judgment, had waived the defenses of lack of jurisdiction and improper
venue. Thus, waiver of those 12(b) defenses which are matters in
abatement may be accomplished not only by insufficient affirmative ac-
tion, but also by inaction. The 12(b)(6) defense of failure to state a claim
upon which relief can be granted," ' a defense of failure to join a party
indispensable under rule 19, and an objection based on failure to state a
legal defense, may be raised at any time until the conclusion of the trial. 2

In Interstate Life & Accident Insurance Co. v. Densley, 3 the court of
appeals held that the defense of the plaintiff not being the real party in
interest is governed by rule 12(h), and that the defendant had waived this
defense by failing to include it in his motion to open the default and
showing providential cause.

H. Amendments-Rule 15

Under rule 15(a), a party may amend his pleadings as a matter of course
until the entry of a pre-trial order, and thereafter, he may amend with
leave of court or consent of the adverse party." The cases dealing with rule
15(a) during the survey period concentrated on the meaning of two
phrases: "amend his pleading" and "entry of a pre-trial order." The courts
made it clear that there was no limit to the scope of amendment. It is
proper to completely strike a complaint and substitute entirely new plead-
ings,85 and apparently exhibits to pleadings are also amendable. 8 The more
difficult question is what constitutes entry of a pre-trial order. The federal
rules lend no assistance in this inquiry since they do not employ the entry
of a pre-trial order as the cut-off point for amendments as a matter of
course."7 At least two possible interpretations of a "pre-trial order" are

79. See GA. CODE ANN. §81A-112(h)(l) (Rev. 1972).
80. 130 Ga. App. 886, 204 S.E.2d 807 (1974). Service in the case was somewhat unusual.

See note 41 supra and accompanying text.
81. Loukes v. McCoy, 129 Ga. App. 167, 199 S.E.2d 125 (1973) routinely held that rule

12(h) forecloses raising after judgment, the question of whether a complaint states a claim
upon which relief can be granted.

82. See GA. CODE ANN. §81A-112(h)(2) (Rev. 1972). Apparently, if the defendant makes
an appearance he must make these defenses prior to judgment, Loukes v. McCoy, 129 Ga.
App. 167, 199 S.E.2d 125 (1973); but where there is a default judgment, they may be raised
on a motion to open the default. Interstate Life & Accident Ins. Co. v. Densley, 130 Ga. App.
70, 202 S.E.2d 463 (1973).

83. 130 Ga. App. 70, 202 S.E.2d 463 (1973).
84. GA. CODE ANN. §81A-115(a) (Rev. 1972).
85. Stith v. Hudson, 231 Ga. 520, 202 S.E.2d 392 (1973).
86. Darnell v. Betty's Creek Baptist Church, 230 Ga. 461, 197 S.E.2d 174 (1973).
87. See FED. R. Ctv. P. 15(a).
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conceivable: an order resulting only from a rule 16 pre-trial conference, or
any other similar orders of the court. The problem with the first interpreta-
tion is that pre-trial conferences are not held as a matter of course by most
Georgia superior court judges. Consequently, most cases seem to be taking
the second view. Thus, an amendment filed after the findings of the special
master have been filed and made the order of the court will not be al-
lowed." It was also held that a party cannot, as a matter of course, amend
his pleadings after reversal on appeal of a trial court's order denying a
motion for summary judgment but before the appeal remittitur is en-
tered." Even after a motion to dismiss has been filed, however, an answer
may be amended provided no pre-trial order has been entered.'" In Stith
v. Hudson,9' after the plaintiff had moved to strike a defense and the
motion was overruled and affirmed on appeal, the plaintiff amended his
complaint without leave of the court. On appeal, the supreme court con-
cluded that the amendment could properly be entered as a matter of
course, and indicated that the question was more complex than simply
determining whether an order had been entered."

Anken Construction Co. v. Artistic Ornamental Iron Co. 3 serves as a
good example of the operation of rule 15(b) which provides that "when
issues not raised by the pleadings are tried by express or implied consent
of the parties, they shall be treated in all respects as if they had been raised
in the pleadings." This case was originally an action on account for an
amount due under a contract, but neither party relied on the contract in
the pleadings. At trial, the contract was introduced without objection. The
court of appeals held that upon introduction of the contract, the action was
no longer on account but on contract and therefore it was imperative that
damages be determined by reference to the contract.

For the most part, the cases dealing with the relation back of amend-
ments were relatively unimportant. 4 Two cases did, however, seem to have

88. Gauker v. Eubanks, 230 Ga. 893, 199 S.E.2d 771 (1973).
89. Summer-Mintor & Associates, Inc. v. Gieordano, 231 Ga. 601, 199 S.E.2d 771 (1974).

This case deals at some length with the nature of summary judgment. It is that nature which
demanded this rule 15 holding. See notes 173-175 infra and accompanying text.

90. Knickerbocker Tax Systems, Inc. v. Texaco, Inc., 130 Ga. App. 383, 203 S.E.2d 290
(1973).

91. 231 Ga. 520, 202 S.E.2d 392 (1973).
92. The court held that since the first appeal left pending all issues in the complaint (the

appeal dealt with a motion to strike part of the defense), the plaintiff was still free to amend
his complaint as a matter of course. But, the court indicated some hesitancy when it indicated
that the trial judge could have possibly "concluded that the amendment was precluded as a
matter of course at that stage in the proceedings." Id. at 526, 202 S.E.2d at 398. Does this
imply that the determination of whether an amendment can be made as a matter of course
is discretionary with the trial judge?

93. 129 Ga. App. 32, 198 S.E.2d 389 (1973).
94. Two such cases are worth noting. In Rowe v. C & S Nat'l Bank, 129 Ga. App. 251,

199 S.E.2d 319 (1973), the court held that where a suit was originally filed against a decedent,
an acknowledgment of process by decedent's executor does not relate back (especially where
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important implications for rule 15(c). Humble Oil v. Fulcher"5 indicates
that when a party is joined under rule 20 and subsequently served, the
crucial date for determining when the action was commenced against the
new party is the date of the rule 20 joinder and not the date service is
perfected. Thus where, as in Humble Oil, the statute of limitations runs
between the entry of the joinder order and the perfection of timely service,
the amended complaint is not barred.

Perhaps the most intriguing rule 15 case of the survey period was Murray
Chevrolet Co. v. Gordon" where an employee and his wife were killed in a
vehicle owned by the employer. The action was originally filed against the
employer and its insurance company, and sought to recover burial expen-
ses under an insurance contract between the two defendants. Subse-
quently, after the statute of limitations on the tort action had run, the
complaint was amended. The defendant insurance company was dropped
and the claim was framed as a wrongful death action against the defendant
employer. The question for the court was whether the amended complaint
related back. The court of appeals held there was no relation back. The
court reasoned that the defendant employer was only a nominal defendant
to the action as originally filed, and considered the amendment as one
which changed the party against whom the claim was asserted. They went
on to say:

The amendment here, initiating a tort claim, did not relate back to the
date of the original complaint because the contract action seeking relief
only against the defendant insurer was not such notice [as would prevent
prejudice in maintaining a defense] of a possible tort claim against the
defendant [employer] .'"

The problem with the majority decision is that it decided the case under
the second part of rule 15(c) which was designed to handle an entirely
different situation." The result is that the court of appeals has reached a
holding which appears to directly disregard the first part of rule 15(c). The
court of appeals held:

Even if [rules 15(a) and 8(b)(2)] permit a complaint stating a contract
claim to be amended so as to state a tort claim, it does not allow this to
be done where the tort claim is barred by the statute of limitation at the
time it is sought to be asserted for the first time by means of amendment. 9

the executor has been served in the interim). In Middlebrough v. Daniels, 129 Ga. App. 790,
201 S.E.2d 338 (1973), the court held that there is relation back even as to facts which are
conditions precedent to the existence of the right of action, such as the facts of venue.

95. 128 Ga. App. 606, 197 S.E.2d 416 (1973).
96. 129 Ga. App. 153, 199 S.E.2d 117 (1973).
97. Id. at 156, 199 S.E.2d at 120.
98. The second half of rule 15(c) was designed to deal with the problem of mistakenly

filing the action against the wrong party. See official comments to FED. R. CIv. P. 15(c).
99. 129 Ga. App. at 156, 199 S.E.2d at 120.
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Rule 15(c), however, provides:

[W]henever a claim or defense asserted in the amended pleading arose
out of the conduct, transaction, or occurrence set forth. . . in the original
pleading, the amendment relates back to the date of the original plead-
ing.1"'

VII. JOINDER OF CLAIMS AND PARTIES

A. Counterclaims-Rule 13

No cases of real importance dealt with the substance of rule 13 during
the survey period.' 0' Myers v. United Services Automobile Ass'nI'2 does,
however, serve to illustrate the disastrous result of failing to properly assert
a compulsory counterclaim. In this case, Myers' insurer filed a declaratory
judgment action against Myers and a plaintiff in a previously filed tort
action. Subsequently, in the original tort action Myers filed a third party
complaint against his insurer seeking damages for failure to represent.
Myers' insurer later lost the declaratory judgment action, settled the tort
claim with the plaintiff in the tort action, and moved for dismissal of
Myers' third party complaint. The court of appeals affirmed the trial
court's dismissal holding that Myers' claim against his insurer was a com-
pulsory counterclaim in the declaratory judgment action, and his failure
to file the counterclaim there forever barred its assertion.

B. Third-Party Practice-Rule 14

The leading Georgia case dealing with third-party practice is Central of
Georgia Railway v. Lester,"13 which held that in order

to maintain [a] third-party complaint, the . . . defendant must show
that in some fashion [by indemnity, subrogation, contribution, warranty,
or otherwise] the proposed third-party defendant is or may be-.. sec-
ondarily liable to it.104

A short court of appeals decision, Balkcom v. Mull'"' illustrates the strict-

100. GA. CODE ANN. §81A-115(c) (Rev. 1972). Judge Pannell recognized the problem and
dissented citing 3 MooRE's FEDERAL PRACTICE 15.15131, at 1027-30 (2d ed. 1974) which lends
strong support to his dissent.

101. There was, as discussed earlier, a significant holding as to the proper venue of
counterclaims. See note 34 supra and accompanying text.

102. 130 Ga. App. 357, 203 S.E.2d 304 (1973).
103. 118 Ga. App. 794, 165 S.E.2d 587 (1968).
104. Id. at 801, 165 S.E.2d at 594 quoting O'Steen v. Lockheed Aircraft Corp., 294 Supp.

409 (1968). In Maxwell Bros. of Athens v. Deupree Co., 129 Ga. App. 254, 199 S.E.2d 403
(1973), the court of appeals in dicta, upheld this notion with regard to contribution among
joint tortfeasors: "It is true that the right to obtain contribution does not arise until a
judgment is entered ... but if such right may arise the third party action can be maintained
under [Rule 14(a)], unless barred for some other reason."

105. 129 Ga. App. 277, 199 S.E.2d 346 (1973).
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ness with which the courts require an allegation of secondary liability. In
Balkcom the complaint sought damages for negligence as the result of an
automobile-pedestrian accident involving a minor who had apparently
stepped off of a school bus. The defendant filed a third-party complaint
against the driver and owner of the school bus, which asserted that the
defendant was not guilty of any negligence and the injuries were solely and
proximately caused by the negligence of the plaintiff and the third-party
defendants. The court of appeals held that

[tihe complaint in this case, not being predicated on secondary liability
but being based purely on direct liability from the third-party defendants
to the plaintiff, constitutes an impermissable tender of another defen-
dant.'06

C. Rule 19-Joinder Of Parties

Rule 19 governs the determination of whether a particular party must
be joined in an action. Georgia's new rule 19, amended in 1972 to accord
with the 1966 change in federal rule 19,107 was first discussed in detail in
Peoples Bank of LaGrange v. North Carolina National Bank:

It therefore seems to us that the primary consideration concerning joinder
or non-joinder under [revised rule 19] is whether any judgment that
might be rendered will be adequate in the absence of the parties sought
to be joined. If there are no "compelling reasons" for joinder of third
parties, then they are not indispensable to the action, and it is not "neces-
sary" under the revised rule to join them as partys defendant for a just
adjudication of the merits of the action between the original parties.0°

Peoples Bank serves as the guidepost around which most rule 19 cases are
decided. It follows directly from the reasoning in Peoples Bank that where
the complainant has the right of election as to which defendants he will
proceed against, Rule 19 has no application.' Thus, it is clear that a
defendant cannot require the joinder of joint tortfeasors" ° or intermediate
warrantors."' In addition, the court of appeals held that the party who is
sought to be joined, as well as the plaintiff, may make a rule 19 objection
to the joinder." '

106. Id. at 278, 199 S.E.2d at 347 (emphasis added).
107. Ga. Laws, 1972, p. 689.
108. 230 Ga. 389, 392, 197 S.E.2d 352, 355 (1973).
109. Most cases cite Peoples Bank as the origin of this rule, but the supreme court had

reached this holding in an earlier case which dealt with the revised rule 19. Smith v. Foster,
230 Ga. 207, 209, 196 S.E.2d 431, 433 (1973).

110. Freeman v. Low X-Ray Corp., 130 Ga. App. 856, 204 S.E.2d 803 (1974); McGee v.
Haynes, 128 Ga. App. 709, 197 S.E.2d 767 (1973).

111. Smith v. Smith, 129 Ga. App. 618, 200 S.E.2d 504 (1973).
112. Freeman v. Low X-Ray Corp., 130 Ga. App. 856, 204 S.E.2d 803 (1974).

19741



MERCER LAW RE VIEW

To really understand rule 19 it is necessary to put it in perspective. Rule
17 and rule 20"1 determine who qualifies to be joined; while rule 19 deter-
mines what parties of this group should be joined in the action if possible,I"
and what to do if it is impossible to join such parties. Rule 21 simply
describes the procedural consequences of failing to do so and makes it clear
that any such defect can be corrected."' The major area of controversy in
rule 19 for some time has been whether joint tortfeasors can be required
to be added to the action by rule 19, and these cases seem to continue to
appear on appeal long after the courts have made it clear that rule 19 is
not applicable in such a situation. Justice Jordan's dissent in Smith v.
Foster5 points out that the incessant attempts to join joint tortfeasors
under rule 19 is a result of the holding in Register v. Stone's Independent
Oil Distributors7 that a third-party complaint must have independent
venue."8 Justice Jordan indicates that if "Georgia's hodge-podge constitu-
tional and statutory venue provisions" are revised, then rule 19 would no
longer be burdened with attempts to join as defendants persons who are
jointly liable.

D. Interpleader-Rule 22

Two cases of interpleader can be found in the appellate decisions of the
survey period-one illustrating its proper usage and the other its improper
usage. Willis v. Frazier"9 illustrates perhaps the most common usage of
interpleader. In this case an insurance company, uncertain of the benefici-
ary of a certain policy, was allowed to pay the sum into the registry of the
court and interplead all possible beneficiaries. The other interpleader case,
Farris v. United States, 20 was not quite so simple. In Farris, the court

113. Karlan v. Enloe, 129 Ga. App. 1, 198 S.E.2d 329 (1973), is a routine example of proper
usage of rule 20. Hodges v. Youmans, 129 Ga. App. 481, 200 S.E.2d 157 (1973) held that rule
20 did not change the common law rule that the jury is allowed to apportion damages and
render separate verdicts against numerous tortfeasors in an action for trespass.

114. In Harris v. Hill, 129 Ga. App. 403, 199 S.E.2d 847 (1973), the court noted, in dicta,
that a party in the particular complicated fact situation of the case "seemed" to be a party
which should have been joined under rule 19. This case was an action on account, where the
defendants had ordered a bank to pay the plaintiff with cashier's checks, but the bank failed
to deliver the cashier's checks because the United States had served upon it notice of levy on
the plaintiff to collect a tax deficiency. The court indicated that the bank was a proper party
to be joined under rule 19.

115. See generally Freeman v. Low X-Ray Corp., 130 Ga. App. 856, 204 S.E.2d 803 (1974).
The only significant rule 21 case was Humble Oil v. Fulcher, 128 Ga. App. 606, 197 S.E.2d
416 (1973), where it was held that there is no requirement that a new party be given notice
of a motion to add it as a party defendant, only that notice be given to those who are already
parties.

116. 230 Ga. 207, 196 S.E.2d 431 (1973).
117. 227 Ga. 123, 179 S.E.2d 68 (1971).
118. See notes 32-33 supra and accompanying text.
119. 128 Ga. App. 748, 197 S.E.2d 830 (1973).
120. 230 Ga. 862, 199 S.E.2d 782 (1973).
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recognized Algernon Blair v. Trust Company of Georgia' as the leading
case under CPA Rule 22. The complainants in Farris sought to interplead
four claims: (1) a materialman's lien against certain of the complainants'
realty; (2) a claim for taxes against a certain fund; (3) other materialman's
claims against that same fund; and (4) a claim against one of the com-
plainants seeking general judgment on a check. The court indicated that
in an interpleader case, the complainant must

show that the claims, sought to be interpleaded, are against the petitioner,
are against the same fund held by petitioner, and are adverse, i.e., may
expose the petitioner to double or multiple liability . . .

Thus, the court held that the claim was properly dismissed since the first
and fourth claims were not against the fund, and the second and third were
not adverse, i.e., could not expose the complainant to double or multiple
liability.

E. Class Action-Rule 23

In contrast with last year, 23 there were no really significant cases dealing
with class actions during the survey period. Two interesting cases did deal
with the interplay between class actions and tax challenges. In Blackmon
v. Georgia Independent Oilmen's Ass'n the court of appeals followed an
earlier supreme court decision 2 5 and held that a class action is not author-
ized under the statute which provides the method by which refunds may
be made for erroneous or illegal collection of state taxes.'26 In a somewhat
similar case, Anderson v. Blackmon,'" the supreme court held that while
it was proper for that class of taxpayers who had not yet paid their property
taxes to bring a class action which sought to have the county digest modi-
fied and declared unconstitutional, a similar action by that class of taxpay-
ers who had already paid their taxes would be inappropriate. In Anderson,
the distinction seemed to turn on substantive rather than procedural law.

F. Intervention-Rule 24

In two cases, intervention as a matter of right was considered. In the first
case, State v. Buice,2 8 it was held that, under rule 24(a)(1), the Land
Registration Act 2' conferred an unconditional right of intervention upon

121. 224 Ga. 118, 160 S.E.2d 395 (1968).
122. 230 Ga. at 864, 199 S.E.2d at 784.
123. Beaird and Ellington, supra note 5 at 299-302.
124. 129 Ga. App. 171, 198 S.E.2d 896 (1973).
125. Henderson v. Carter, 229 Ga. 876, 195 S.E.2d 4 (1972).
126. GA. CODE ANN. §92-8436(b) (Rev. 1974).
127. 232 Ga. 4, 205 S.E.2d 250 (1974).
128. 231 Ga. 783, 204 S.E.2d 106 (1974).
129. GA. CODE ANN. §60-101 et seq. (Rev. 1965).
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an adjoining landowner of one seeking land registration. The second case,
Liberty National Bank & Trust v. Diamond,3

0 was decided under 24(a)(2).
The court held that in order for an intervenor to establish a right to inter-
vene, four things must be shown:

(1) a claim of interest in the subject matter of the litigation; (2) the
likelihood that the disposition of the action may as a practical matter
impede or impair protection of that interest; (3) inadequacy of representa-
tion of that interest by existing parties; [and (4)] a "timely application"
for intervention. 31

After a thorough analysis of each of these considerations the court deter-
mined that the beneficiary under a will should be allowed to intervene in
a case which could affect the size of the estate.

G. Substitution Upon Death Of A Party-Rule 25(a)

In Jernigan v. Collier,'32 the court of appeals was called upon to interpret
rule 25(a), which provides:

(1) If a party dies and the claim is not thereby extinguished, the court may
order substitution of the proper parties. The motion for substitution may
be made by any party or by the successors or representatives of the de-
ceased party . . . . Unless the motion for substitution is made not later
than 180 days after the death is suggested upon the record. .. , the action
shall be dismissed as to the deceased party. 3

The decision in Jernigan is the first to interpret this rule under the CPA.
The majority decision held: (1) under rule 25(a)(1), where 180 days have
passed since death was suggested upon the record, the suit still remains
pending until an order dismissing the suit is entered; (2) once an order is
entered dismissing a claim under this section, it operates as an
adjudication on the merits; and (3) an order of dismissal for failure to make
a timely substitution under this section is discretionary. The dissenters
maintained that dismissal under rule 25(a)(1) should be automatic after
180 days without any requirement of an order, but that the dismissal would
be without prejudice. The dissenters' argument that a dismissal of the suit
because of the lack of substitution should be treated the same as a dis-
missal because of lack of an "indispensable party" is particularly appeal-
ing. By taking the view that the dismissal is without prejudice, it is easy
to hold that the dismissal is automatic, and the statute appears to indicate
that automatic dismissal was intended.

130. 231 Ga. 321, 201 S.E.2d 400 (1973).
131. Id. at 325, 201 S.E.2d at 404.
132. 131 Ga. App. 162, 205 S.E.2d 450 (1974).
133. GA. CODE ANN. §81A-125(a) (Rev. 1972) (emphasis added).
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VII. TRIALS

A. Pre-Trial Procedure-Rule 16

The major difference between federal rule 16 and CPA rule 16 is that
under the CPA a party may demand a pre-trial conference, whereas under
the federal rule the granting of a pre-trial conference is discretionary with
the court.3 4 In spite of the greater availability of the procedure, Georgia
trial lawyers seem reluctant to use the procedure and the appellate courts
seem unwilling to enforce some of the more important provisions of the
rule. These attitudes are especially unfortunate in view of the important
role which pre-trial procedures play in modern procedural schemes:

One of the prime purposes of the Federal Rules is to expedite the dispos-
tion of cases and lessen the cost of litigation. This is indicated in Rule 1.
The second sentence thereof provides that the Rules "shall be construed
to secure the just, speedy, and inexpensive determination of every action."
The pre-trial conference under Rule 16 plays an important part in achiev-
ing this purpose. The rule establishes legal machinery whereby the court,
as well as the parties, may participate in the pre-trial investigation and
in the sifting of issues and evidence in actions pending before it, with the
view of simplifying, shortening, and possibly avoiding a trial. The chief
purposes of the pre-trial conference are to define and simplify the issues,
to lessen surprise at trial and the risk of judicial error, to conclude stipula-
tions on matters of evidence, and to promote settlements. 5

If the pre-trial procedure is to work effectively, however, it is imperative
that the court issue a pre-trial order after every pre-trial conference. Rule
16 requires the entry of such an order 3 and while the cases under rule 16
consistently uphold the binding effect of a pre-trial order,' 37 they seldom
hold that the failure to enter a pre-trial order after a pre-trial conference
is a harmful error."' If the good effects of the CPA are to be maximized,
both trial lawyers and judges must routinely employ pre-trial procedures,
and the appellate courts must enforce the rule 16 mandate that "the court
shall make an order" by holding that the failure to enter such an order is
reversible error.

134. Compare GA. CODE ANN. §81A-116 (Rev. 1972) with FED. R. Civ. P. 16.
135. 3 MooRE's FEDERAL PRAcTicE 16.02, at 1105-06 (2d ed. 1974). See also Smith v.

Davis, 121 Ga. App. 704, 709, 175 S.E.2d 28, 32 (1970) (Judge Eberhardt concurring spe-
cially).

136. The pre-trial order is required by both the federal rule and the Georgia rule. Smith
v. Davis, 121 Ga. App. 704, 705-06, 175 S.E.2d 28, 29-30 (1970); 3 MooRE'S FEDERAL PRACrxCE

16.18, at 1129 (2d ed. 1974).
137. See Goolsby v. Allstate Ins. Co., 130 Ga. App. 881, 204 S.E.2d 789 (1974).
138. Yeomans v. Smith, 130 Ga. App. 574, 203 S.E.2d 926 (1974); Smith v. Davis, 121

Ga. App. 704, 175 S.E.2d 28 (1970); State Hwy. Dept v. Peters, 121 Ga. App. 167, 173 S.E.2d
253 (1970). Contra, Malcolm v. Cotton, 128 Ga. App. 699, 197 S.E.2d 760 (1973). See also
Smith v. Davis, 121 Ga. App. 704, 709, 175 S.E.2d 28, 33 (1970) (Judge Eberhardt concurring
specially).
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B. Involuntary Dismissals-Rule 41(b)

While CPA rule 41(b) and federal rule 41(b) are substantially the same,
the two have been treated, to a remarkable degree, in a different manner.
Under the federal system, involuntary dismissals for failure to comply with
discovery orders are governed by rule 37, the Supreme Court feeling that
there is no need to use rule 41 since rule 37 is more expansive.'39 But
dismissals under rule 37 follow the spirit of rule 41(b) since "[u]nless the
court indicates otherwise in the order, a dismissal under Rule 37 . . . is
an adjudication on the merits."'' 0 For rule 41(b) dismissals, the federal
courts follow the letter of the rule:

In determining whether a judgment of dismissal is a bar to further
litigation, the following matters should be considered:

(1) Was the dismissal one which, under Rule 41(b), could not be on
the merits, i.e., a dismissal for lack of jurisdiction, for improper venue, or
for failure to join a party under rule 19?

(2) If the dismissal was not on any of the foregoing grounds, a dis-
missal order that does not otherwise specify is with prejudice.

(3) . . . [Did the district court exceed its discretion . . .

The Georgia courts have taken a different view of rule 41(b). Dismissals
for failure to comply with discovery orders are treated as 41(b) dismiss-
als."'4 Rule 41(b) seems to expressly require this result. '4 But, the Georgia
courts do not seem to follow the spirit of the rule as to whether certain
dismissals, such as a failure to comply with discovery rules'44 or automatic
dismissals under 41(e), 4 5 will operate as adjudications on the merits."6, For
instance, a dismissal for failure to make discovery under rule 37 will not
operate as an adjudication on the merits unless the court has found that

139. Societe International Pour Participations Industrielles et Commerciales v. Rogers,
357 U.S. 197 (1958).

140. 4A MOORE'S FEDERAL PRACTcE 37.03 [2-5], at 37-70 (2d ed. 1974).
141. 5 MOORE'S FEDERAL PRAcTICE 41.14[3], at 1179 (2d ed. 1974).
142. Boles v. Bannister, 131 Ga. App. 318, 205 S.E.2d 531 (1974); Morton v. Retail Credit

Co., 128 Ga. App. 446, 196 S.E.2d 902 (1973); Maxey v. Covington, 126 Ga. App. 197, 190
S.E.2d 448 (1972).

143. See GA. CODE ANN. §81A-141(b) (Rev. 1972). The federal courts reach the opposite
result. Societe Internationale Pour Participations Industrielles et Commerciales v. Rogers,
357 U.S. 197 (1958).

144. See Maxey v. Covington, 126 Ga. App. 197, 190 S.E.2d 448 (1972).
145. See Kalin v. Pfainer, 124 Ga. App. 816, 186 S.E.2d 365 (1972).
146. In his special concurring opinion to Maxey v. Covington, 126 Ga. App. 197, 201, 190

S.E.2d 448, 451 (1972), Judge Evans, speaking of the supreme court's decision in O'Kelley v.
Alexander, 225 Ga. 32, 165 S.E.2d 648 (1970), wrote:

The Supreme Court here says that even though the Civil Practice Act tried to
include a great number of adjudications as "adjudications on the merits," unless
the merits were actually adjudicated, the Civil Practice Act was simply "spinning
its wheels."

Maxey illustrates that the departure from the spirit of rule 41 has torn the court of appeals.
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the failure was willful.1" A case appearing early in the survey period, Zaun
v. Nobles,'48 seemed to be a departure from the older cases, but a later
case' 9 strongly indicated that Zaun should not be interpreted in this man-
ner.

C. Separate Trials-Rule 42(b)

The cases dealing with this section were fairly routine. A claim against
a defendant insurer was properly separated from claims against other de-
fendants, since, in this case, the trial of the claims together would have
injected the issue of insurance into the trial, which would have worked a
prejudice, a statutory ground for severance.'50 A second case illustrated a
proper separation due to complexity.''

D. Necessity Of Exceptions-Rule 46

There were no significant cases during the survey period involving rule
46, but one case did illustrate that there is no necessity to renew a motion
for mistrial in order for the motion to be considered on appeal.'," More
importantly, both appellate courts held that rule 46(b) modified Ga. Code
Ann. §81-1009 (Rev. 1956) which allows a mistrial for prejudicial remarks
against only the plaintiff, by expanding the remedy's use against either
party. 15

E. Directed Verdict-Rule 50

The cases dealing with directed verdicts were routine. The court of ap-
peals did, however, perceive that there was some confusion among practi-
tioners and reiterated that Ga. Code Ann. §6-702(b) (Rev. 1964) and rule
50 empower the appellate courts to pass upon the correctness of a denial
of a motion for directed verdict.' 4

147. Maxey v. Covington, 126 Ga. App. 197, 190 S.E.2d 448 (1972). One court also re-
quired an express motion and sufficient notice to the affected party to afford him an oppor-
tunity to expalin the circumstances.

148. 128 Ga. App. 846, 198 S.E.2d 326 (1973).
149. Boles v. Bannister, 131 Ga. App. 318, 205 S.E.2d 531 (1974).
150. Atlanta Air Fleet, Inc. v. Insurance Co. of N. America, 130 Ga. App. 15, 702 S.E.2d

192 (1973).
151. Lincoln Land Co. v. Palfery, 130 Ga. App. 407, 203 S.E.2d 597 (1973).
152. Moorehead v. Courts, 130 Ga. App. 453, 203 S.E.2d 553 (1973), aff'd, 232 Ga. 220,

206 S.E.2d 40 (1974). This case, dealing with prejudicial remarks of counsel, makes interest-
ing reading, especially in comparing the court of appeals decision with the supreme court
decision.

153. Id.
154. Guardian of Ga., Inc. v. Granite Equip. Leasing Corp., 130 Ga. App. 514,203 S.E.2d

733 (1974).
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F. Findings By The Court-Rule 52

Rule 52 requires that in most cases' tried before the court without a
jury, the trial court shall specially find the facts and separately state its
conclusions of law.'56 This action is mandatory, not discretionary. 57 "The
purpose of findings of fact is threefold: as an aid in the trial judge's process
of adjudication; for purposes of res judicata and estoppel by judgment; and
as an aid to the appellate court on review."' 55 The Georgia appellate courts
frequently receive cases in which the trial judge has failed to comply with
this section, " but the responsive action of the appellate courts has been
inconsistent. In at least three cases the court of appeals remanded for
action in accordance with rule 52;110 in two contempt cases the absence or
vagueness of the judge's findings resulted in a flat reversal;'6" in one case
the supreme court held, with two justices dissenting, that the failure of the
judge to make findings of fact and conclusions of law was harmless error; 6 '
and in another supreme court case compliance with rule 52 was held to
have been waived by the parties.6 3

IX. JUDGMENTS

A. Default-Rule 55

There were several interesting, albeit relatively minor, cases dealing
with default judgments. One decision held that since no answer had been
timely filed, default was properly entered after a 12(b)(6) motion was
overruled. 64 Three decisions were concerned with the use of juries for es-

155. The rule expressly excludes "actions involving only uncontested divorce, alimony
and custody of minors .... " Adoption proceedings do not come within the scope of the
exception. Brook Forest Enterprises, Inc. v. Paulding County, 231 Ga. 695, 203 S.E.2d 860
(1974).

156. In Searay v. Godum, 129 Ga. App. 827, 201 S.E.2d 670 (1973), the entire findings of
the trial judge are set forth. They serve as a good example of proper compliance.

157. E.g., Reese v. Ideal Realty Co., 128 Ga. App. 684, 197 S.E.2d 829 (1973).
158. Pinkerton & Laws Co. v. Atlantis Realty Co., 128 Ga. App. 662, 664, 197 S.E.2d 749,

751 (1973), citing 5A MooRE's FEDERAL PAcTicE 152.06, at 2706 (2d ed. 1974). The CPA did
not change the "any evidence rule;" that is, on appeal the judge's findings of fact are binding
unless wholly unsupported or clearly erroneous.

159. Where the findings and conclusions are not entered at the time of judgment, but are
subsequently made and transmitted to the appellate court, the judgment will not be invalida-
ted. Warren v. Walter, 231 Ga. 495, 202 S.E.2d 405 (1973).

160. Southern Guar. Ins. Co. v. Duncan, 129 Ga. App. 632, 200 S.E.2d 511 (1973); Stafford
v. Mincy, 129 Ga. App. 646, 200 S.E.2d 502 (1973); Reese v. Ideal Realty Co., 128 Ga. App.
684, 197 S.E.2d 829 (1973).

161. Brown v. Hames, 131 Ga. App. 149, 205 S.E.2d 432 (1974); Carter v. State, 129 Ga.
App. 536, 199 S.E.2d 925 (1973).

162. Collins v. Collins, 231 Ga. 683, 203 S.E.2d 524 (1974).
163. Stephens v. Stephens, 232 Ga. 69, 205 S.E.2d 295 (1974).
164. Hopkins v. Harris, 130 Ga. App. 489, 203 S.E.2d 762 (1973).
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tablishing damages in a case which is in default. The requirement of estab-
lishing damages "before a jury" on a default judgment is not met when
only eleven jurors are impaneled and there is no stipulation therefor.", A
judge may in his discretion, appoint a jury to establish the amount of
damages in an ex contractu action.'"1 It is permissable for a jury determin-
ing the amount of unliquidated damages to return a verdict of "no
award".'87

Two cases of some interest dealt with opening default. The first held that
the plaintiff's alleged delay in authorizing the release to the defendant of
medical information is not such "provential cause" or "excusable neglect"
as would authorize opening default.' The second case, Security Manage-
ment Co. v. Keasler,'"1 compared section 46-410,1"0 which allows the re-
opening of a judgment by an employee whose wages are sought to be
garnished and who had no prior notice of the judgment, to rule 55 and
determined that the trial court has far greater discretion under rule 55 than
it formerly had under section 46-410.

B. Summary Judgment-Rule 56

For the most part, the summary judgment cases of the survey period
failed to produce any startling results. In Summer-Minter & Associates,
Inc. v. Giordana,7 ' however, the supreme court talked at great lengths
about the nature of summary judgment. The court viewed "this case as one
of public gravity and importance since it deals with the function and
efficacy of Georgia's motion for summary judgment and will have an im-
pact on trial practice throughout the State."'' The opinion then discusses
summary judgment:

The purpose of the Summary Judgment Act . . . is to eliminate the
necessity for a trial by jury where, giving the opposing party the benefit
of all reasonable doubts and all favorable inferences that may be drawn
from the evidence, there is no genuine issue as to any material fact, and
the moving party is entitled to a judgment as a matter of law ....

Code Ann. §81A-156(e) provides in part that "when a motion for sum-
mary judgment is made . . ., an adverse party may not rest [on] his
pleadings, but his response. . . must set forth specific facts showing that

165. First Fidelity Ins. Corp. v. Busbia, 128 Ga. App. 485, 197 S.E.2d 396 (1973).
166. National Health Services, Inc. v. Townsend, 130 Ga. App. 700, 204 S.E.2d 299 (1974).
167. Krasner v. Lester, 130 Ga. App. 234, 202 S.E.2d 693 (1973).
168. Interstate Life & Accident Ins. Co. v. Densley, 130 Ga. App. 70, 202 S.E.2d 463

(1973).
169. 131 Ga. App. 230, 205 S*E.2d 515 (1974).
170. GA. CODE ANN. §46-410 (Rev. 1974).
171. 231 Ga. 601, 203 S.E.2d 173 (1974). The case was concerned with the question of

whether a plaintiff could amend after a denial of summary judgment against him was re-
versed but before the remittitur had been entered.

172. Id. at 603, 203 S.E.2d at 175.

19741



MERCER LAW REVIEW [Vol. 26

there is a genuine issue for trial. If he does not so respond, summary
judgment, if appropriate, shall be entered against him."

It is thus seen that it is the duty of each party at the hearing on the
motion for summary judgment to present his case in full . . . .A party
against whom summary judgment has been granted is in the same position
as if he suffered a verdict against him . . . Thus, it is evident that an
adjudication on summary judgment is an adjudication on the merits of the
case ....

.. [T]he statutory burden which rest[s] upon plaintiffs, in resisting
defendants' motion for summary judgment, [is] to produce whatever
viable theory of recovery they might have or run the risk of an adjudica-
tion on the merits of their case .....

• . . [S]ummary judgment under our law is just what the name im-
plies. It is an abbreviated trial, but of no less importance than any other
trial on the merits of the case. One must prepare for a summary judgment
hearing with the same thoroughness and expectation of finality one must
contemplate for any trial. 73

Elsewhere, the cases dealing with particular aspects of summary
judgment-evidentiary problems,' timing,"' partial judgment, 7 ' and
appealability'77-were for the most part fairly routine.

173. Id. at 606, 203 S.E.2d at 175-76 (emphasis added).
174. In Stephens County v. Gaines, 128 Ga. App. 661, 197 S.E.2d 424 (1973), the court

noted that when the defendant has made a motion for summary judgment, supported by
evidence showing a prima facie right to judgment in his favor, the duty is cast upon the
plaintiff to produce rebuttal evidence and show a genuine issue of fact. In Equity Nat'l Life
Ins. v. Shelnutt, 128 Ga. App. 849, 198 S.E.2d 350 (1973), the court recognized that an
inadmissable opinion should not be considered on motion for summary judgment. Heavey v.
Security Management Co., 129 Ga. App. 83, 198 S.E.2d 694 (1973) held that the contents of
a complaint which is not verified by the plaintiff, but rather by plaintiff's attorney "to the
best of his knowledge," cannot support a verdict. Continental Carriers v. Seaboard Coast Line
R.R., 129 Ga. App. 889, 201 S.E.2d 826 (1973) illustrates an affidavit which was unable to
support a summary judgment because it did not set forth "specific facts" as required by the
statute. In Food Fair v. Mock, 129 Ga. App. 421, 199 S.E.2d 820 (1973), Judge Pannell
thoroughly discusses evidentiary burdens and the weight to be given to certain evidence in a
fifteen page dissent.

175. Supreme Oil Co. v. Brock, 129 Ga. App. 863, 201 S.E.2d 659 (1973) was concerned
with whether the court should consider an affidavit which was not submitted until the date
of the hearing. The court held that since the opposing party had failed to object and permitted
the trial court to consider the affidavit without objection, there had been a waiver of the rule
56(c) requirement of serving affidavits prior to hearing. The court went on to indicate that
even if the question of timeliness had been raised, the trial court judge could have, in his
discretion, considered the untimely affidavit anyway.

176. National Bank of Ga. v. Merritt, 130 Ga. App. 85, 202 S.E.2d 193 (1973) illustrates
the partial grant of summary judgment under rule 56(d). The court implied that a condition
precedent to the partial grant was an alternative prayer therefore, but the rule 56(d) seems
to authorize a partial grant of summary judgment without such a prayer.

177. Although a grant of summary judgment is appealable and although a motion for
judgment on the pleadings is treated as a summary judgment where matters outside the
pleadings are considered (Rule 24), where matters dehors the pleadings are not presented and
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C. Relief From Judgments-Rule 60

The action concerning rule 60 centered in three areas. When is collateral
attack available? May a particular method of direct attack be construed
as one of the other methods? When is a motion to set aside proper? Each
of these areas is discussed below.

Rule 60(a) provides that a judgment "void on its face" may be collater-
ally attacked. 7 ' Thus where the record showed that an action had been
tried by less than twelve jurors,'79 and where it showed that an in personam
judgment was rendered where service by publication was the only service
perfected, 18 0 the prior judgment was held to be void on its face. But where
the pleadings in the action under attack do not allege a condition preced-
ent to the action, the judgment is not void on its face since it is unnecessary
for conditions precedent to be pleaded under the CPA.' Since a valid
existing judgment against the defendant is a condition precedent to a
judgment against a garnishee, a garnishee may contest the validity of the
judgment, using parol evidence if necessary, when it is offered as the basis
of the garnishment judgment."2

Often a party will file one form of direct attack when another form is
the appropriate method. The courts have not handled this problem consis-
tently. In Holloway v. Frey,"3 the court of appeals construed a motion to
set aside as a petition in equity using this reasoning:

It is true that this pleading has been denominated a motion to set aside.
However, we have said times without number that there is no magic in
nomenclature, and in classifying pleadings we will construe them to serve
the best interests of the pleader, judging the pleading by its function
rather than its name. 8 4

The reasoning of the court of appeals certainly seems in step with the

considered, it is a judgment on the pleadings and an order from this motion and entry of
judgment therefrom leaves a case pending until final judgment is entered. Goolsby v. Allstate
Ins. Co., 130 Ga. App. 881, 204 S.E.2d 789 (1974).

178. GA. CODE ANN. §81A-160(a) (Rev. 1972). Thus, an order that a dismissal will be
without prejudice cannot be attacked collaterally. Camera Shop v. GAF Corp., 130 Ga. App.
88, 202 S.E.2d 241 (1973).

179. First Fidelity Ins. Corp. v. Busbia, 128 Ga. App. 485, 197 S.E.2d 396 (1973).
180. Barnes v. Continental Ins. Co., 231 Ga. 246, 201 S.E.2d 150 (1973); Veal v. General

Accident Fire & Life Ass'n, 128 Ga. App. 610, 197 S.E.2d 410 (1973).
181. Southern Discount v. Cooper, 130 Ga. App. 223, 203 S.E.2d 237 (1973).
182. Liberty Mut. Ins. Co. v. Coburn, 129 Ga. App. 520, 200 S.E.2d 146 (1973).
183. 130 Ga. App. 224, 202 S.E.2d 845 (1973).
184. Id. at 227, 202 S.E.2d at 848. See also Newman v. Greer, 131 Ga. App. 128, 205 S.E.2d

486 (1974). In Newman a party filed a document called a "Motion to vacate and set Aside
Judgment." The court determined that the action was not a complaint in equity since no
complaint and summons were served and the appeal was made to the court of appeals rather
than the supreme court (This reasoning seems shaky when viewed alongside Holloway.); it
could not be a motion to set aside in view of the grounds alleged; therefore it must be a motion
for new trial.
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liberalized rules of pleading embodied in the CPA. But in Miller v.
Miller,'5 on an improper motion to set aside, the supreme court held:

While the trial judge recited in his order that "counsel for all parties
stipulated and agreed that issues of fact and law were involved, and that
the court, without the intervention of a jury, could hear and determine all
such issues," this did not convert the motion to set aside the divorce
decree into a complaint in equity . . . .

The General Assembly amended rule 60(d), effective March, 1974, to
add that a motion to set aside will lie to attack a judgment where there
was lack of personal or subject matter jurisdiction, regardless of whether
such defect appears upon the face of the record.' 7 No cases were decided
under the amended rule during the survey period, but the effect of the
amendment seems self-evident. Several cases during the survey period
highlighted the rule that a motion to set aside is not proper simply because
a pleading fails to state a claim upon which relief can be granted,8 8 no
matter how skimpy the pleading.' 9 A motion to set aside is proper, how-
ever, if the pleadings affirmatively show that no claim in fact existed. 98

In other cases where there was a motion to set aside, the courts held that
the fact that the judge issuing the judgment had no authority to do so was
proper grounds,"' but situations showing that parties failed to act with due

185. 230 Ga. 777, 199 S.E.2d 241 (1973).
186. Id. at 779, 199 S.E.2d at 243.
187. Rule 60(d) now reads:

(d) Motion to set aside-A motion to set aside must be predicated upon some
nonamendable defect which does appear upon the face of the record or pleadings,
or a notion to set aside shall also lie to attach a judgment based upon lack of
jurisdiction over the person or subject matter, regardless of whether such lack of
jurisdiction appears upon the face of the record of pleadings. To be subject to
motion to set aside, it is not sufficient that the complaint or other pleading fail to
state a claim upon which relief can be granted, but the pleadings must affirmatively
show that no claim in fact existed. Ga. Laws, 1974, p. 1138-39.

188. Loukes v. McCoy, 129 Ga. App. 167, 199 S.E.2d 125 (1973); Mason v. Service Loan &
Fin. Co., 128 Ga. App. 828, 198 S.E.2d 391 (1973).

189. In Loukes v. McCoy, 129 Ga. App. 167, 199 S.E.2d 125 (1973), the "pleading" was
merely a statement attached to the summons which read "balance due on a/c $116". A default
judgment was obtained and the court held that the defendant had no means of attacking the
judgment. (Service was by publication.) Query: Would a petition with a simple "X" be
sufficient?

190. Lawrimore v. Sun Fin. Co., 131 Ga. App. 96, 205 S.E.2d 110 (1974); Sellers v. Alco
Fin., Inc., 130 Ga. App. 769, 204 S.E.2d 478 (1974); Patman v. General Fin. Corp. of Ga.,
128 Ga. App. 836, 198 S.E.2d 371 (1973). Each of these cases involved a default judgment on
a loan instrument which was attached to the pleadings which was on its face void under the
Georgia Industrial Loan Act. Perhaps these plaintiffs "over-plead." See Southern Discount
Co. v. Cooper, 130 Ga. App. 223, 203 S.E.2d 237 (1973).

191. Lamas v. Baldwin, 129 Ga. App. 715, 197 S.E.2d 779 (1973).
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diligence' 2 or acted with excusable neglect' are not properly remedied
with a motion to set aside.

Three cases were directly concerned with complaints in equity. Two of
them merely reaffirmed that a complaint in equity will not lie to relieve
one who files untimely notice of appeal."'4 The third case, Keith v. Keith,'
held that on the hearing of a complaint in equity, there is no constitutional
right to a trial by jury.

X. DISCOVERY

The sections of the CPA dealing with discovery, rules 26 to 37, were
extensively revised in 1972 to conform substantially to the 1970 amend-
ments to the Federal Rules of Civil Procedure. A number of the cases
decided during the survey period were concerned with the new rules and
these will be particularly noted.

In International Service Insurance Co. v. Bowen, " the defendant insurer
sought to take the deposition of the plaintiff-insured's wife concerning an
accident in which the husband had been involved and for which the com-
pany denied coverage. The husband obtained a protective order barring
discovery from his spouse on the grounds that his wife "had nothing to do
with any of the events that form any of the issues in this case and that she
in fact does not even know about any of these events."

In reversing the trial court's protective order, the court of appeals noted
that the issue posed in this case went to the heart of discovery. Under rule
26, discovery is not limited to matters that are admissible in evidence at
the trial, if the information sought appears reasonably calculated to lead
to the discovery of admissible evidence. The rules are to be liberally con-
strued in favor of supplying each party with the facts underlying his op-
pent's case.

Although rule 26(c) allows the trial court, in the exercise of sound discre-
tion, to "make any order which justice requires to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or ex-
pense," the appellate court found nothing in the record to support the
plaintiff's charge of harassment. Here, defendant's counsel had not yet
asked the plaintiff's wife a single question, and the court rejected out of
hand the notion that discovery becomes harassment whenever it is sought
of a litigant's spouse who denies knowledge of the events making up the
lawsuit. The strong policy favoring discovery would be hopelessly frus-

192. Stamm & Co. v. Boaz Spinning Co., 129 Ga. App. 779, 201 S.E.2d 480 (1973).
193. Johnson v. Cook, 130 Ga. App. 575, 203 S.E.2d 882 (1974).
194. Jordan v. Caldwell, 231 Ga. 226, 200 S.E.2d 868 (1973); Alexander v. Blackmon, 129

Ga. App. 214, 199 S.E.2d 376 (1973).
195. 231 Ga. 230, 200 S.E.2d 891 (1973).
196.. 130 Ga. App. 140, 202 S.E.2d 540 (1973).
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trated, noted the court, if discovery could be halted by a party's unsup-
ported contention that a proposed deponent lacked knowledge relevant to
the case. The rules allow orders to protect deponents-not to prohibit
discovery. Hence, the court reaffirmed that until the trial court is satisfied
by substantial evidence that bad faith or harassment motivates the dis-
cover's action, the court should not intervene to limit or prohibit discovery.

Moore-Handley, Inc. v. Wilkes"7 is an important case construing new
section 26(b)(3) which deals with the discovery of documents or statements
prepared in anticipation of trial or litigation. Here, plaintiff, a passenger
injured in an automobile collision, sought to obtain a statement made by
the defendant driver shortly after the accident to an insurance adjuster
acting on the behalf of the driver's employer. The corporate defendant
resisted providing this document, and the driver, in turn, sought to obtain
a statement taken from him at some unspecifi~d time after the accident
by the plaintiff's lawyer. The court of appeals affirmed the ruling of the
trial court that each side must furnish the statement in its possession to
the other.

The driver, a party defendant, had an absolute right to the statement
given by him to the plaintiff's attorney. Rule 26(b)(3) generally provides
that without any showing of need, a party may obtain a statement concern-
ing the subject matter of the lawsuit previously made by that party.

On the other hand, one of the most significant changes made by any of
the 1972 amendments was the extension of a qualified "work product"
immunity to statements obtained by a party or by his claims agent or
insurer in preparation for trial. Prior to the 1972 change, Georgia did not
treat statements taken by a party's claims agent or insurance adjuster,
even under the more or less direct supervision of counsel, as immune from
discovery.9 8 New rule 26(b)(3), however, treats such documents just like
the attorney's own work product and hence discoverable

only upon a showing that the party seeking discovery has substantial need
of the materials in the preparation of his case and that he is unable
without undue hardship to obtain the substantial equivalent of the mate-
rials by other means. 9'

One of the unanswered questions posed by this legislative change was
what circumstances would satisfy the required showing of "substantial
need." In Moore-Handley, Judge Dean observed that the legislative change
was made ir part because the discoverability of statements such as the one
given by the driver to the insurance adjuster in this case should not turn

197. 131 Ga. App. 251, 205 S.E.2d 896 (1974).
198. Atlantic Coast Line R.R. v. Guase, 116 Ga. App. 216, 156 S.E.2d 476 (1967); See

Atlantic Coast Line R.R. v. Daugherty, Ill Ga. App. 144, 141 S.E.2d 112 (1965).
199. GA. CODE ANN. §81A-126(b)(3) (Rev. 1972).
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on the often fortuitious circumstance of whether the statement was taken
by an attorney or someone else acting on a party's behalf, when it might
have been taken by either. The real purpose of rule 26(b)(3), the court
noted, was to "protect the mental impressions, conclusions and theories of
persons engaged in preparing the litigation." Absent a showing that the
sought after statement contained such "work product" in the form of opin-
ion or theory, it should be obtainable. As to the showing of "substantial
need," the court held that

a statement taken reasonably contemporaneously with the event is unique
in constituting an immediate impression of the facts, and that it cannot
be duplicated at a later time where memory alone is relied upon.2"

It cannot be overemphasized in this connection that plaintiffs counsel had
already taken one statement from the defendant driver; yet the court nev-
ertheless sanctioned the discovery of the earlier and presumably more
detailed statement given by the driver to his employer's insurance investi-
gator. Thus, Moore-Handley strongly suggests that the burden of showing
the requisite need to obtain eye witness statements may not be too difficult
to meet.

Several cases dealt with requests for admission under rule 36. Basically,
this rule provides that if the party of whom a request for the admission of
the truth of a matter is made fails to answer the request or to state his
objections thereto within 30 days, the matter shall be taken as admitted.21

Two cases suggest that requests for admissions can be used to establish the
central facts in the case, even disputed facts made issues by the plead-
ings 202

200. 131 Ga. App. at 253, 205 S.E.2d at 898.
201. The court of appeals has handed down seemingly conflicting opinions as to how a

party who is deemed to have admitted a matter by failing to answer within 30 days may
withdraw the admission. In Taylor v. Hunnicutt, 129 Ga. App. 314, 199 S.E.2d 596 (1973),

one panel in an opinion by Judge Deen held that a court has discretion, in denying a motion

for judgment on the pleadings, to grant the opposing party an extension of time to answer or

object after the 30-day periodfor reply has run. In National Bank of Ga. v. Merritt, 130 Ga.

App. 85, 202 S.E.2d 191 (1973), on the other hand, a panel in an opinion by Judge Hall held

that when 30 days has expired without answer or objection, then requests are admitted

subject only to the requestee's opportunity under rule 36(b) on motion to have this admissions

withdrawn by showing that such relief will aid presentation of the merits and if the other

party fails to show that he will be prejudiced. In National Bank of Ga. v. Great S. Business

Enterprises, Inc., 130 Ga. App. 221, 202 S.E.2d 848 (1973), Judge Quillan held on the basis

of Merritt that once the 30 day period for answering had passed, a trial court could allow the

late filing of answers only upon motion pursuant to rule 36(b), and that since no motion to

withdraw the admission had been filed, the court below erred in allowing the late filing and

in overruling the other party's motion for summary judgment based on the admissions. See

also Custom Farm Serv., Inc. v. Faulk, 130 Ga. App. 583, 203 S.E.2d 912 (1974) (summary

judgment should have been granted where admissions not withdrawn by motion).

202. Compare National Bank of Ga. v. Merritt, 130 Ga. App. 85, 202 S.E.2d 191 (1973)

(1972 amendment changed prior law on this issue) with McDaniel v. Pass, 130 Ga. App. 614,

203 S.E.2d 903 (1974) (1972 amendment is unclear as to intent to change prior law).

19741
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Construing an earlier statute on this subject, Georgia courts had held at
one time that requests for admission should relate only to uncontroverted
facts, the truth of which was apparent." 3 However, in National Bank of
Georgia v. Merritt, '2 Judge Hall decided that the 1972 amendment now
dictated a different result since it expressly provides that "[a] party who
considers that a matter of which an admission has been requested presents
a genuine issue for trial may not, on that ground alone, object to the
request . . . ." Thus, a party cannot object to a request because it asks
him to admit something important to the case, the truth of which he
disputes. Rather, he must answer by admitting or denying the matter or,
subject to the sanctions of rule 37, set forth reasons why he cannot admit
or deny.2

06

Several cases worth noting involved rule 37(d) which provides sanctions
for the failure of a party, who has been properly notified, to appear for his
deposition or to serve answers to interrogatories directed to him. In Carter
v. Merrill Lynch, Pierce, Fenner & Smith,207 the court ruled that when a
party that had been duly notified failed to appear to have his deposition
taken, the trial court could dismiss that party's answer and render a judg-
ment against him as if in default, without a prior order directing the party
to appear and comply. On the plaintiffs motion to apply sanctions in this
case, the attorney for the defendant answered that after the notice to take
his client's deposition was served on him, he was unable to locate his client.
The failure of the client to remain in contact with his attorney and his
resulting failure to appear for his deposition was deemed to warrant the
extreme sanction of entering a default judgment against him. On the other
hand, where a party is merely late in filing the answers to interrogatories
directed to him, the extreme sanctions of dismissal or default cannot be
imposed unless the propounder has previously moved to compel an answer

203. See, e.q., Hobbs v. New England Ins. Co., 212 Ga. 513, 93 S.E.2d 653 (1956).
204. 130 Ga. App. 85, 202 S.E.2d 191 (1973).
205. GA. CODE ANN. §81A-136(a) (Rev. 1972).
206. Under GA. CODE ANN. §81A-36 (Rev. 1972) "an answering party may not give lack of

information or knowledge as a reason for failure to admit or deny unless he stated that he
has made reasonable inquiry and that the information known or readily obtainable by him
is insufficient to enable him to admit or deny." Construing this language in Gregory v. Vance
Publishing Corp., 130 Ga. App. 118, 202 S.E.2d 515 (1973), the court ruled 5 to 4 that an
answer which failed to admit or deny "for want of sufficient information" was evasive and,
where unaccompanied by the reasons, justified the requested matter being treated as admit-
ted, where the answering party presumably possessed the knowledge to make a direct answer.
In dissent, four judges contended that the, matters could not be deemed admitted for the
purposes of granting a motion for summary judgment unless and until the party requesting
the admission has first moved under rule 36 to determine the sufficiency of the answer or
objection. The majority position seems buttressed, however, by rule 37(d)(3) which provides
that an "evasive or incomplete answer is to be treated as a failure to answer."

207. 130 Ga. App. 522, 203 S.E.2d 766 (1974).
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under rule 37(a) and the order to compel has been disobeyed. Thus,
Bratten Apparel, Inc. v. Lyons Textile Mill, Inc. ,2o1 distinguished a case of
failure to file (as to which the full panoply of sanctions under rule 37(d)
could be imposed) and the instant case where the answers were filed late.
Here, in the absence of a timely motion to compel answers, the authority
to apply sanctions at all under rule 37 was lost once the answers to the
interrogatories were filed. Once the answers are filed, concluded the court,
even though filed late, the propounder has waived his right to ask the court
to apply sanctions under rule 37(d).

Finally, in Sneider v. English"'9 a judgment creditor served post-
judgment interrogatories to the defendant which were neither answered
nor objected to in a timely fashion. On a motion to compel answers, how-
ever, the defendant successfully claimed immunity from answering. Never-
theless, the trial court ordered him to pay $150 as a reasonable attorney's
fee. The court of appeals affirmed the order. While normally the "loser
pays," here the defendant should have applied for a protective order under
rule 26(c), and since he did not, he was in no position to object to the award
of reasonable attorney's fees. 10

208. 129 Ga. App. 384, 199 S.E.2d 632 (1974).
209. 129 Ga. App. 638, 200 S.E.2d 469 (1973).
210. As additional support for this result, see GA. CODE ANN. §81A-137(d) (Rev. 1972).
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