TORTS
By HARDY GREGORY, JR.*
All of the decisions of the appellate courts of Georgia which were rendered during the survey period in the tort field were read and considered.
Perhaps a reading of the following material selected therefrom will give a
review of the trend of the cases. The legislation enacted during the period
is simply mentioned without any attempt at analysis.
I.

OWNERS AND OCCUPIERS OF LAND

Slip and fall cases offer an excellent example of changing attitudes in
the shifting make-up of the appellate courts of Georgia. Anyone who has
read the decisions of our courts for the past several years knows that few
plaintiffs' cases have survived the appellate process in slip and fall cases.
It is predicted that this batting average is about to change. The real dilemma in these cases stems from a basic contradiction involved in the
elements of the tort. It amounts to a contradiction insofar as a plaintiff is
concerned when he attempts to allege and prove his case. The cases usually
arise out of an incident in a supermarket. The plaintiff steps on some
object and falls. In order to make out the elements of the tort, plaintiff
must show what it is that caused him to fall so that the defendant can be
charged with notice of the defect. At the same time, the more evidence
plaintiff produces to show notice by defendant, the more likely plaintiff is
to create a situation where he too has notice to the extent that he is charged
with the duty to avoid the consequences of defendant's negligence. This
dilemma makes itself manifest in the outcome of the procedural devices
giving rise to the appeals. Many of these cases come up on the grant or
denial (with a certificate of review) of motions for summary judgment. A
minority on the court of appeals holds to a strong view that these cases
ought to go to a jury. The majority is much more prone to find that the
defendant storeowner has pierced the pleadings of the plaintiff and to
uphold the grant of a summary judgment. This fairly difficult area is quite
completely analyzed in the dissent in Food Fair,Inc. v. Mock.' The case
is cited here, however, because it is a close (5 to 4) split and contains the
very typical facts in most cases now occurring. In her deposition the plaintiff testified that she did not know what she had stepped on; that she saw
a piece of leafy vegetable on the floor in the area but that it was not the
thing that caused her to fall. The manager and another employee of the
store gave affidavits that they immediately went to the scene of the fall
but saw no defects or other objects on the floor. The defendant's motion
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for summary judgment was overruled by the trial court but the judgment
was certified for immediate review and the court of appeals reversed.
Members of the minority feel that the defendant did not carry its burden
on motion for summary judgment and that there are issues of fact which
ought to go to a jury. This does not preclude the possibility that a motion
for directed verdict against the plaintiff would be in order if plaintiff does
not come forward with sufficient evidence. The point being that the burden
on a motion for summary judgment is on the movant. More basically,
however, there seems to be a division between the majority and the minority having not so much to do with procedural questions as to the overall
propriety of allowing juries to pass on slip and fall cases.
Except for one, the justices followed the same alignment in the 6 to 3
decision of Coral Park, Inc. v. Guy.' The case reached the court of appeals
in an entirely different status from Mock. The plaintiff had prevailed in a
jury trial. The court of appeals reversed the failure of the trial court to
grant defendant's motion for a j.n.o.v. The plaintiff fell on wet terrazzo
used in the construction of a walkway to the entrance of defendant's store.
The plaintiff contended that terrazzo was inherently dangerous and furthermore that defendant had negligently failed to warn of the danger. The
majority opinion holds, as a matter of law, that these elements were not
proved. The minority is of the opinion that this is a typical case where
negligence is peculiarly a subject for determination by a jury and that a
jury's verdict ought not to be set aside.
The majority increased to 7 and the minority decreased to 2 in Bailey v.
Wohl Shoe Co.3 The trial court sustained the defendant's motion for summary judgment which was upheld by the court of appeals. Plaintiff fell
while walking on a sidewalk over which defendant's driveway passed. A
crack existed in the area, which crack had existed for some ten to twelve
years. Plaintiff fell when she stepped on the crack. The most interesting
point made comes in the dissent in rebuttal of the majority's position that
plaintiff had walked over the same walk many, many times, knew of the
crack and therefore should have avoided it. The position of the dissent is
simply that knowledge of a defect, and knowledge of the danger arising
from that defect are not the same, and only the latter ought to give rise to
a duty upon plaintiff to avoid defendant's negligence.
The point of interest in all of this insofar as the bar of Georgia is concerned at this point in time is that one member of the majority in the cases
referred to above has announced plans for retirement. It may very well be
that one effect of the November elections will be to improve a plaintiff's
prospect for recovery in slip and fall cases. It is more accurate to state that
plaintiffs prospects of going to a jury may be improved. Are these prospects one and the same, or can we rely upon the average jury to apply the
2.
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legal principles involved and come up with the correct result in each case?
Isn't this really the difference between the attitude of the majority and
that of the minority on the Court of Appeals of Georgia?
II.

INVASION OF THE RIGHT OF PRIVACY

Because it was first given judicial recognition as a tort by the Supreme
Court of Georgia, the courts of Georgia have a particular interest in the
right of privacy and the consequences of the violation thereof. That it is a
tort to invade the right of privacy of another was first acknowledged in
Pavesich v. New England Life Insurance Co.' That a tort exists in the
invasion of a relational right to privacy of another is first acknowledged in
this state in Cox Broadcasting Corp. v. Cohn.' To confine the term "relational right to privacy" within the context of Cohn, it is the right one has,
because of a close and tender relationship to another, to complain of the
disclosure of facts about that other. No more vivid a set of facts can be
imagined than those of Cohn. The plaintiffs daughter, 17 years old, had
attended a party where considerable alcoholic beverages were apparently
consumed and was later taken to a wooded area by six young men and
repeatedly raped while she was under the influence of the alcoholic beverages. She apparently died as the result of liquids in her stomach being
forced upward causing suffocation. The six boys were prosecuted. Approximately eight months after the event they entered pleas of guilty to the
crime of rape. A charge of murder was not pursued. On account of a
Georgia statute found at Ga. Code Ann. § 26-9901 (Rev. 1972), the name
of the rape victim had not been disclosed up until this point. However, the
defendant broadcasting company in its news item concerning the entry of
the plea of guilty by the six young men disclosed the name of the victim.
Subsequently, the father of the victim brought this suit against the broadcasting company for a violation of his right to privacy. There was no dispute about the facts and both parties submitted the matter to the trial
court on motions for summary judgment. The trial court denied the broadcasting company's motion for summary judgment and granted the plaintiff's motion for summary judgment regarding the issue of liability. This
left only the issue of the amount of damages to be decided in the trial court.
The case was appealed upon a certificate for immediate review.
It can be argued that a relational right of privacy was the basis of the
tort in Bazemore v. Savannah Hospital,' where photographs of a deformed
child were published. The child died and the suit was brought by the
parents. If that argument is accepted then Bazemore would be the initial
opinion in this state recognizing such a right. However, it can also be
argued that the hospital in the Bazemore case breached a contractual duty
4.
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it owed the parents, and that such a breach gave rise to a right to recover
damages. Be that as it may, there was no other arguable basis for the
recovery of damages in Cohn except the tort arising out of the breach of a
relational right of privacy. It appears from the opinion that the trial court
based its decision upon a conclusion that a civil cause of action arose out
of a penal statute7 prohibiting the disclosure of the identity of a rape
victim. The supreme court accepted the proposition that the penal statute
established the public policy of the State of Georgia, but declined to accept
the theory that it also gave rise to a civil action. So it is that the common
law tort of invasion of a relational right of privacy was necessarily recognized in Cohn.
II.

NEGLIGENT ENTRUSTMENT

A novel approach to negligent entrustment insofar as Georgia decisions
are concerned is made in Robinson v. Pollard.' The facts are not entirely
clear due to a slightly different presentation in the majority and in each
of the two dissenting opinions. The following statement of facts does not
do violence to any of the opinions, however. The defendant owned several
trucks which he parked on a lot in a "high-crime neighborhood" in Atlanta.
Defendant's employee was known to defendant to drink heavily on weekends. On the Saturday in question the defendant instructed his employee
to warm up a Mack truck in preparation for use in hauling that day. It
developed that the hauling was not done. The employee left the keys in
the truck, became intoxicated, whereupon a third party got into the truck
and drove off to the point of the collision giving rise to plaintiff's claim.
Had the employee simply gotten drunk and then driven the Mack truck
into plaintiff, we would have raised the classic example of negligent entrustment. However, the plaintiff in this case has the additional hurdle to
overcome that it was not the employee, but a stranger, who drove into
plaintiff with the Mack truck. One comes to grips with a foreseeability
question. If the result was not a legally foreseeable consequence of defendant's act, then he ought not to be held responsible. Plaintiff's theory is
drawn from a California case,9 holding one liable for leaving a motor vehicle with the key in the ignition in a high-crime district where it is likely to
be stolen, and where it is in fact stolen, and then negligently driven into
the plaintiff. The majority in the Robinson case distinguish the California
decision on the basis that the vehicle there was left on a public street, and
here it was left on private property, furthermore an ALR article is cited
for the proposition that the majority view, absent a statute, is not to
impose liability for leaving a key in a vehicle ignition in high-crime area
7.
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resulting in injury. A dissenting opinion does not find this to be the majority view in this country.
It is submitted that the question being one of forseeability, it is a totality
of the circumstances which ought to be weighed in each case; not just the
fact of keys left in an ignition and the character of a neighborhood. The
plaintiff in this case came very near to meeting the test.
In another negligent entrustment case,'" much more typical in its facts
than Robinson, a'difference of opinion in the court of appeals is focused.
One was employed who had a criminal record of larceny of an automobile,
wife beating and bastardy. These matters were of record in the Fulton
County courts, the same county where the employment was entered into
and where this case arose. The majority opinion holds that these matters
have no bearing on one's driving ability so that a failure to discover these
facts by an employer cannot be relevant to negligent entrustment. However, the dissent finds a jury question to exist because a conviction of the
crime of larceny of an automobile results in a mandatory revocation of a
driver's license. The employer should have, or at least a jury might so
decide, made a sufficient investigation of the court records to uncover this
conviction and thus have notice of the employee's lack of a valid driver's
license.
Would a jury not also be allowed to consider whether or not the employer
must have a prospective employee produce a valid driver's license? Suppose the employee failed to do so, but can show positively that this is a
result of his failure ever to apply for such a license although he is an expert
motor vehicle operator. Suppose, on the contrary, he has no license on
account of numerous convictions in the recent past for driving under the
influence of intoxicants. If failure to have a valid driver's license is not
negligence which can be the proximate cause of a collision, can it be the
basis for imposing liability through negligent entrustment. Perhaps the
considerations of each are not the same.

IV.

PRODUcTs LIABILITY

Once again one is reminded that the law is a continuous circle and not
a series of compartments in Garrett v. Panacon Corp." A 1968 statute
imposes certain liability upon a manufacturer of nonmerchantable personal property." The defendant was the successor to a corporation which
10.
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manufactured certain roofing materials. The material was incorporated
into the roof which leaked. The plaintiff slipped and fell on the wet floor
and this action followed. Defendant contended that the building had been
accepted after completion by the owner and therefore the plaintiff could
not prevail against defendant without alleging and proving the product to
be inherently dangerous. However, plaintiff relied upon the statute noted
above and deliberately failed to allege that the product was inherently
dangerous. Against this contention the defendant took the position that
the statute in question relates only to personal property; that the roofing
in this case while being manufactured as personalty, was later affixed to
real estate and hence itself became part of the realty, therefore the statute
was inapplicable. This then becomes a novel question in Georgia law. The
court notes the many pitfalls already facing a plaintiff in the field of
products liability in Georgia and declines to add another dealing with the
fine distinctions of the common law between realty and personalty. Therefore, if a product is personalty when it is manufactured, it remains personalty for the purposes of products liability, even after being affixed to real
estate.
The same statute was the basis of a claim against the manufacturers of
a cleaning product by a housewife who was injured while using the product
in a concentration stronger than recommended by the label on the product.
The case was Evershine Products, Inc. v. Schmitt.'" The need for privity
is discussed and found abandoned by the statute when based upon a tort,
that tort here alleged to be a failure to warn of the danger of the product.
An interesting aside in this case relates to the range of proof allowable in
products liability. It was error to fail to admit evidence of the practice of
others engaged in the same or similar business, not because this sets the
standard by which the defendant's conduct is to be measured, but because
this type evidence may be used by the jury to determine if defendant has
met the standard of ordinary care. A plaintiff might very well find a bonanza in the use of this rule in the proper case.
V.

CONTRACr

v.

TORT

It may be that the legislature has said that litigants may mix together
actions ex contractu and actions ex delicto,'" but those who might think
this renders the distinction any the less significant would do well to read
carefully Orkin Exterminating Co. v. Stevens.'5 If a plaintiff chooses to
travel on the basis of the contract he must study it carefully, comply with
all its conditions, and be prepared to surmount all its built in "defenses."
If a plaintiff chooses to travel in tort he had best pick his theory of tort,
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and if it be negligence that he chooses, he must be prepared to prove acts
of negligence. The trouble with the contract approach is that the contract
itself was probably drawn by the defendant who anticipated the precise
events which gave rise to the lawsuit. In Stevens, a homeowner contracted
to have his home treated for termites, and to have issued a guaranty
whereby retreatments for termites were promised in the event termites
appeared during the period of the contract. Liability of the defendant was
limited to these retreatments, and specifically excluded from liability was
any responsibility for damage to the structure. Termites appeared, the
house was damaged, and plaintiff sued. The contract was drawn in such a
manner as to require notice before suit, which notice plaintiff admittedly
failed to give. This was because plaintiff conceived the action with the
theory of tort in mind. After all, what good would it have done to prove a
breach of a contract when the contract limited liability to a retreatment.
Retreatment is precisely what plaintiff did not want. What plaintiff failed
to do, however, was to prove what negligent acts of defendant caused the
damage. He proved very well that damage resulted from the termites, and
he proved very well that defendant contracted with him to treat his house
for termites, but he did not prove negligence and therein he failed altogether. The dissenting opinion would uphold the verdict and judgment for
plaintiff noting that circumstantial evidence can prove negligence. Even
so, plaintiff here should have in some way proved what was done by the
defendant, and not left to circumstances the proof of negligence. Defendant, very wisely, failed to offer any evidence at the trial and this probably
saved the day for defendant because the temptation to prove what a good
job was done, or at least for some agent of defendant to blurt out such on
cross-examination, might very well have supplied some missing facts
which a jury could conceivably have found to be negligence. Because it is
such a convenient collection of the applicable rules, page 365 of the opinion
is quoted in part as follows:
It is axiomatic that a single act or course of conduct may constitute not
only a breach of contract but an independent tort as well, if in addition
to violating a contract obligation, it also violates a duty owed to plaintiff
independent of contract to avoid harming him. . . Such an independent
harm may be found because of the relationship between the parties, or
because of defendant's calling, or because of the nature of the harm .
However, not all breaches of contract are also independent torts: ".
where defendant's negligence ends merely in nonperformance of the contract and where defendant is not under any recognized duty to act apart
from the contract, the courts generally still see no duty to act affirmatively
except the duty based on-and limited by-defendant's consent." In
those circumstances, an action in tort may not be maintained for what is
a mere breach through non-action or through ineffective performance
(which is the same thing) of a contract duty-the duty must arise independent of contract to constitute a tort. . . . Even this formulation, however, is limited by the rule that where nonperformance or inaction is of
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such a type as to create an unreasonable risk of harm to others, even
nonperformance of a contract duty-nonfeasance-may give rise to a tort
action.
Finally, the case most interestingly discusses nonfeasance as contrasted
to misfeasance. Nonfeasance is a neglect or failure to do some act which
ought to be done, but misfeasance is not doing an act in a proper manner."6
So, the one is failing to do something and the other is doing it, but doing
it improperly. If you merely fail to do what you have promised, you have
breached that promise. But, if you undertake to do it and you do it improperly thereby damaging plaintiff, wherein you have a general duty not to so
damage him, as where you do this by your negligence, then you have also
committed a tort. The example cited in the opinion was E. & M. Construction Co. v. Bob 7 where defendant contracted to re-side plaintiffs house
but negligently carried out that promise so as to expose plaintiffs house
to wet weather and thus to damage. This was "the infliction of an independent injury over and above the mere disappointment of plaintiff's hope to
receive his contracted-for benefit." The majority opinion in Stevens finds
that the defendant merely failed to perform the contract duty in a manner
so as to control termites and this failed to give to plaintiff his contractedfor benefit, a matter of nonfeasance and not misfeasance, limiting plaintiffs hope of recovery to the contract. The dissent, rather convincingly
differs on this crucial issue. The dissent states that defendant could have
failed to treat the house and that would have been nonfeasance, but here
defendant treated the house but not properly, and thus we have misfeasance. The answer properly lies in contract law. What did defendant promise to do? Did it promise to treat the house or did it promise to control
termites? Considering the proof in this case, the difference might make or
break the case. The least that can be said for Stevens is that it presents
some "knotty questions" just as was observed by the court at the outset
of the opinion.
Another test of the ex contractu v. ex delicto problem appears in Bell v.
Sigal.8 A mother sued two physicians and a hospital for the tort of a
wrongful death of her minor son. Later the mother and father sued the
same physicians in an action denominated a suit on a contract, but alleging the same facts alleged in the tort suit. Damages for mental anguish
were sought in the suit on a contract. The court acknowledges that a
breach of a contract between a doctor and a patient may give rise to a suit
either in tort or in contract. Also recognized is the fact that since the Civil
Practice Act, elections between remedies in contract or in tort are no longer
required.' 9 Even so, plaintiff must not proceed with two suits based on the
LAW
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same facts, and the disguises of naming one a tort, the other a breach of
contract, and changing the line-up of parties does not alter the rule.
The best example of the effect of the Civil Practice Act on the old
prohibition against joining action ex contractu and action ex delicto, which
arose during this survey period, was ContinentalInsurance Co. v. Mercer."°
It was recognized some time ago that a plaintiff might join as defendants
a motor common carrier and its public liability insurer." Here objection
was raised because plaintiff joined the motor common carrier, the insurer,
and a third party who was in no way connected with the insurer. Reeves
v. McHan,2 and Dishingerv. Suburban Coach Co. 3 were cited as authority
that the joinder could not be made, but Reeves and Dishingerwere decided
before the Civil Practice Act. They were based on the prohibition against
joining actions ex contractu and ex delicto. The coming of the Civil Practice Act erased this objection and the joinder was permitted.
VI.

WRONGFUL DEATH

Two cases were selected for a brief comment out of the wrongful death
category. The first case might be more properly found under a section
headed limitation of actions, but there is no such section in this article.
Furthermore, wrongful death actions, being entirely statutory, always raise
the possibility of a problem of a statute of limitations which will cut off
the right to recover, being a part of the wrongful death statute itself. So,
it is appropriate to consider the matter as a part of the subject of wrongful
death. The problem to consider is the situation where the wrongful death
occurs outside Georgia, but the suit is filed in Georgia. Consider further
that the statute of limitations in the state of the place of the death is six
years, but in Georgia we have a statute of limitations for wrongful death
of two years. Let it also be assumed that the suit is filed after the two year
period, but before the six year period. The issue is now focused. Which
statute of limitations shall apply? A statute of limitations is a matter of
public policy of a state. There ought to be some time period after which a
claim should not be brought. Witnesses die, memories grow dim, evidence
is lost, and there comes a time when it is no longer fair to put a defendant
on trial for his actions. So, the State of Georgia, as a matter of public
policy, ought to be able to limit the time within which a suit must be
brought. If there were no other considerations, the answer to the question
in the example above would be to apply the Georgia statute of limitations,
because it would simply be a matter that this state had a policy against
bringing the action after so long a period of time, regardless of where the
action arose. But, what of the situation where the statute of the foreign
20.
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state which creates an action for wrongful death also contains within itself
a limitation on the time within which the action must be brought? Stated
otherwise, the thing which created the right also limited that right. Is this
different from the situation where the foreign state has a statute creating
a wrongful death action but which contains no period of limitation, but the
foreign state has, separately enacted, a general statute of limitations? Yes,
so say the authorities. 4 Now, add one more step and we have the
proposition which caused Murray v. Taylor, 5 to be included here. Add the
fact that the statute of the foreign state which created the wrongful death
action did not contain a limitation of time. 6 Another statute, separately
enacted, does limit the time for bringing a wrongful death action to six
8
years." The majority opinion in Murray follows a Supreme Court decision
in holding that it matters not that the limitation is not contained in the
same statute which created the wrongful death action, but that the result
must be the same where a separate statute directed to the wrongful death
statute specifically limits it in time. Therefore, the foreign statute of limitations is applied.
An entirely different matter was raised in Garvin v. Lovett.2 1 Suppose A
is injured on the first day of the month through the negligence of another;
A marries B on the second day of the month; and, A dies on the third day
of the month as a result of the injury negligently inflicted upon her. Does
B have a wrongful death action against the negligent party even though
he was not married to A at the time of the injury? Yes. The court grounds
its opinion on the same basis one would note in showing that the action
doesn't come into being until death occurs and only at that time can it be
determined who, among the several categories of plaintiffs named in our
wrongful death statute, has the action. The defendant made a valiant
effort to persuade the court otherwise by quoting as authority those cases
holding that a man who marries a woman previously injured, takes her as
he finds her, and is not entitled to an action for loss of services.2 0 The
defendant also proposed, to no avail, that the situation was analagous to
a case where the injured party gave a release, then married, then died.2 '
24. Montague v. Cummings, 119 Ga. 139, 45 S.E. 979 (1903); O'Shields v. Georgia Pacific
R.R., 83 Ga. 621, 10 S.E. 268 (1889).
25. 130 Ga. App. 129, 202 S.E.2d 512 (1973).
26. S.C. CODE §10-1951 (Rev. 1962).
27. S.C. CODE §10-143(6) (Rev. 1962). In an action for death by wrongful act the period
begins to run upon the death of the person on account of whose death the action is brought.
28. Davis v. Mills, 194 U. S. 451 (1904).
29. 131 Ga. App. 46, 205 S.E.2d 93 (1974).
30. Georgia N. Ry. v. Sharp, 19 Ga. App. 503, 91 S.E. 1045 (1917); Wrightsville & Tennille
R.R. v. Vaughan, 9 Ga. App. 371, 71 S.E. 691 (1911).
31. Morton v. Georgia Ry. & Elec. Co., 145 Ga. 516, 89 S.E. 488 (1916); Southern Bell
Tel. Co. v. Cassin, 111 Ga. 575, 36 S.E. 881 (1900).

TORTS

1974]

VII.

TORT LIABILITY OF MINORS

Anyone who thinks, knows that human development is a gradual process
seldom, if ever, marked by clear-cut, precisely measured steps. Still, the
law has a great tendency to assign significant differences in rights, duties
and responsibilities depending upon whether or not one has attained a
given chronological age. This is probably a rule of necessity. It does not
withstand the light of reason very well. The capacity of people to understand, act, and otherwise function varies from one individual to another.
Age bears only a general relationship to these things. But then, what view
is the law to take? We do not expect the same conduct from children as
from adults, nor do we know where the change from child to adult comes
about. The rule of necessity was followed in Hatch v. O'Neill.2 A nine year
old boy who shot out the eye of another with a sling shot, apparently
deliberately, was found to be beneath the age of responsibility in tort. The
several code sections considered were:
Ga. Code Ann. § 105-1806 (Rev. 1968). Infancy is no defense to an action
for a tort, provided the defendant has arrived at those years of discretion
and accountability prescribed by this Code for criminal offenses.
Ga. Code Ann. § 105-204 (Rev. 1968). Due care in a child of tender years
is such care as its capacity, mental and physical, fits it for exercising in
the actual circumstances of the occasion and situation under investigation.
Ga. Code Ann. § 26-701 (Rev. 1972). (This section fixes the age of criminal
responsibility at thirteen years.)
The court in the majority opinion held that these code sections taken
together mean that a child under the age of thirteen is immune from suit
for a tort. As already indicated, this may very well be the only practical
approach to take to such an infinitely variable matter, and it is perhaps
better to be settled even if it be wrong than to be unsettled, as has been
said about a great many other areas of the law, and indeed about the law
as a whole. However, this then leaves the matter of the rule holding an
infant under thirteen years of age accountable for his own contributory
negligence intact.3 This is unforgivable. It is assumed that a case directly
raising the question of a minor's contributory negligence will correct this
inconsistency. It will certainly be done if the most enlightening authorities
and convincing observations contained in the dissenting opinion in Hatch
are carefully considered when that case comes along.
VIII.

FAMILY PURPOSE CAR DOCTRINE

Whether or not the family purpose doctrine was applicable to a certain
32. 231 Ga. 446, 202 S.E.2d 44 (1973).
33. Brady v. Lewless, 124 Ga. App. 858, 186 S.E.2d 310 (1971).
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factual situation brought on a 5 to 4 decision in the court of appeals in
Trust Company of Georgia v. Howard.4 A young girl of 15, two young
friends, and the young girl's mother were making costumes in the young
girl's home. Some refreshments and some additional material were needed.
The mother requested one of the friends who possessed a driver's license
to go for these things in an automobile owned by her husband, the father
of the young girl. The three young girls went for the things in the automobile and during the trip plaintiff was injured in a collision with them. It
has been observed that the family purpose doctrine was based upon the
principles of agency.3 5 This has an element of truth in it, but the doctrine
has a great many elements not based on agency at all. For instance, the
most basic set of facts for application of the doctrine are those facts where
one who is clearly a member of a family is engaged upon an errand which
is clearly the "business" of the family. But suppose another is driving the
automobile who is not a member of the family but the object of the trip is
family "business?" It is fairly well established that the doctrine still applies provided: (a) the family member who gives permission for a third
person to drive is authorized by the owner, or head of the family, to give
such permission, and (b) the family member is also present in the automobile. 36 In Howard the majority found a-missing element inasmuch as there
was no positive proof that authority was given by the father to the other
members of the family to allow any third person to drive the vehicle. One
dissenting opinion would have allowed the jury verdict in favor of plaintiff
to stand because there could have been an inference drawn by the jury of
this authority having at least been impliedly given, and this implication
might arise from the total circumstances. Such an inference might justifiably be allowed because it is suggested that similar authority is probably
in existence in most families although a specific discussion on the subject
may never be held within the family. Perhaps it is more appropriate for
the burden to be upon the defendant to show a denial of the authority,
otherwise the inference might be drawn that the permission, or authority
to give permission, was given. Perhaps even more interesting than the
34. 130 Ga. App. 725, 204 S.E.2d 499 (1974).
35. The family purpose doctrine was brought into Georgia law approximately 50 years ago
in the landmark decision of Griffin v. Russell, 144 Ga. 275, 87 S.E. 10 (1915), which was a
decision by Justice Lumpkin. The trial judge in that case was Walter F. George in the Crisp
Superior Court. Justice Lumpkin examined a large number of decisions from other jurisdictions. There are cases from Kentucky, Missouri, Oklahoma, Washington and Minnesota
which favor the doctrine, and there are decisions from New Jersey and New York rejecting
the doctrine. In the beginning of this opinion Justice Lumpkin bases this doctrine on the
general principles governing the relation of master and servant, or principal and agent. In
doing so, he holds that the relationship of principal and agent can exist in a "business" which
is not a matter of pecuniary rewards. Thus he holds that the head of a household is engaged
in a "business" of running a family.
36. Mason v. Powell, 92 Ga. App. 496, 88 S.E.2d 734 (1955); Pritchett v. Williams, 115
Ga. App. 8, 153 S.E.2d 639 (1967); Johnson v. Brant, 93 Ga. App. 44, 90 S.E.2d 587 (1955).
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authority question is a point raised in a dissenting opinion regarding
whether or not a family member must be present in the vehicle with the
third person driver. It is stated in the opinion that no Georgia case was
found in which it was held that a family member must be present. It has
been suggested that this be a requirement.37 Had Howard not been decided
on the issue of authority, it would have raised in an interesting way the
question of the necessity for a family member to be in the car, because here
we had one family member giving permission and another family member
present in the vehicle. It would have been an excellent chance to clarify
the point.
What is a family relationship sufficient to support the family purpose
doctrine? It is not mere cohabitation, according to Hiter v. Schelp. 8 In that
case the defendant labored under a prior undissolved marriage, although
he cohabited with a woman in a manner which, but for the prior undissolved marriage, would have resulted in a common law marriage. In spite
of this one should not conclude that only the "normal" situation of a father
and son or a mother and daughter and the like, will support the doctrine.
It has been held to apply to an adult nephew who resided in the household;39 to a brother-in-law; 0 to a son-in-law;' to a grandson;' 2 and to a
stepdaughter;13 and44the fact that the son is in military service does not
defeat the doctrine.
The factual situations out of which the family purpose doctrine might
arise are very numerous. One very interesting set of facts where the doctrine was applied was in Finnocchio v. Lunsford.4 The father contributed
a substantial portion of the purchase price of the vehicle and the vehicle
was registered in the father's name. One of his sons who normally used the
car was a married minor who was attending school in Tennessee. During
the school year he lived with his wife at the school but at the time of the
collision this particular son and his wife were staying in the father's home
for the summer. Another minor son was actually driving this automobile
at the time of the collision which gave rise to the injuries. This other son
had driven the car on other occasions and had never been forbidden to do
so by his father. Under these facts a jury was authorized to find that the
doctrine applied.
37.
38.
39.
40.
41.
42.
43.
44.
45.

115 Ga. App. 8, 153 S.E.2d 639 (1967).
129 Ga. App. 401, 199 S.E.2d 832 (1973).
Robinson v. Hartley, 98 Ga. App. 765, 106 S.E.2d 861 (1958).
Rape v. Barker, 25 Ga. App. 362, 103 S.E. 171 (1920).
Bryant v. Keen, 43 Ga. App. 251, 158 S.E. 445 (1931).
Mitchell v. Mullen, 45 Ga. App. 285, 164 S.E. 278 (1932).
Wolfson v. Rainey, 51 Ga. App. 493, 180 S.E. 913 (1935).
Dunn v. Caylor, 218 Ga. 256, 127 S.E.2d 367 (1962).
129 Ga. App. 694, 201 S.E.2d 1 (1973).
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MALICIOUS USE AND ABUSE OF PROCESS

Hogs seem such an unlikely subject matter for the birth of a lawsuit over
malicious abuse of process. However, they were the very origin of West
Georgia Pulpwood and Timber Co. v. Stephens." Perhaps the opinion
might be used by some practitioners as a "pig case" because it lays down
a fair statement of the distinction made between malicious use of process
and malicious abuse of process and of the elements involved. The opinion
adopts the language found in the Encyclopedia Of Georgia Law.47 It appears that the case arose out of the tumult existing in the hog market in
Georgia and elsewhere during several years past. The facts of the case
present a fairly common agreement between a farmer and a feed company
whereby the farmer bought and raised pigs, using the company's feed and
money. The farmer was to receive a sort of commission on the increase in
weight of the animals and the company was to gamble on the market.
Here, the company became disenchanted with the arrangement and demanded settlement of the farmer. When the farmer promised to pay "when
he could," the company obtained a possessory warrant, took the hogs,
including some hogs which belonged to the farmer and were not part of the
agreement, and sold them for $17.50 each, regardless of weight, crediting
the farmer's account. The company then sued for the balance it claimed
was owing. The farmer filed a counterclaim for damages. The jury awarded
damages to the farmer on the counterclaim and the company appealed.
First stated is the broad distinction between malicious abuse of process
and malicious use of process. "Generally, malicious use of legal process
implies an ulterior motive in procuring the issuance of process, whereas
abuse of legal process involves an improper use after its issuance. 4' ' 8 The
critical significance in the distinction lies in the fact that a plaintiff in a
malicious use case must show a termination of the prior litigation in his
favor.4" This is not necessary in a malicious abuse of process case. 0 "The
two major elements involved in an action for abuse of process are the
existence of an ulterior purpose and an act in the use of the process not
proper in the regular prosecution of the proceedings."' The ulterior motive
found here was to force an immediate payment of the entire balance
claimed out of the farmer. The necessary acts in use of the process after
its issuance were the levy on the farmer's own hogs plus the sale of all the
hogs for the across-the-board price of $17.50 each.
46. 128 Ga. App. 864, 198 S.E.2d 420 (1973).
47. 1 ENCYCLOPEDIA OF GEORGIA LAW, Abuse of Process, Malicious Prosecutionand False
Imprisonment, § 4.
48. West Ga. Pulpwood & Timber Co. v. Stephens, 128 Ga. App. 864, 868, 198 S.E.2d 420,
423 (1973).
49. Myers v. Clark, 126 Ga. App. 154, 190 S.E.2d 134 (1972).
50. King v. Yarbray. 136 Ga. 212, 71 S.E. 131 (1911).
51. 128 Ga. App. at 868, 198 S.E.2d at 423.
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For an example of the opposite result one might want to compare
Strickland v. Royal Indemnity Co. ,52 also decided during the survey period.
Here one who had been sued upon his promissory note failed to make out
the necessary elements of abuse of process so that his complaint for damages was properly dismissed for failure to state a claim upon which relief
could be granted.
X.

MISCELLANEOUS

Taking all personal injury cases as a whole, one would suppose that a
plaintiff generally has one cardinal desire, and that is to get his case to a
jury and then count on the sympathy of a jury to fill in any weaknesses in
his legal theory. On the other hand, a personal injury case occasionally
comes along where a defendant is perfectly willing to trust the matter to a
jury because sympathy ought to be with him. The facts reported in Harris,
Inc. v. Black5 indicate just such a situation. Yet, the result was precisely
opposite from the expected. The jury found for the plaintiff who evokes no
sympathy in the reader of the appellate opinion. Of course, the jury saw
and heard much which cannot appear in the written opinion. Then, perhaps juries work less on sympathy than is sometimes thought. A little
experience teaches most of us that the result of the deliberations of a
twelve member jury, properly instructed, before whom a case has been
properly presented, is a finding of the truth.
In Black the plaintiff was among a group of teenagers who had attended
a drinking party in a motel. The group themselves testified that the party
had been held in a motel because no one would have them in their home
because they could not be trusted not' to steal things. It was undisputed
that the group walked into the restaurant where defendant's waitress was
employed at approximately 2:30 a.m. They demanded service and when it
was not immediately forthcoming, one of the group, the plaintiff, began
using profanity. At that point the evidence was in dispute. Plaintiff testified that the waitress deliberately poured coffee on him. The defendant's
waitress testified that the plaintiff grabbed her arm and twisted it and she
accidentally poured the coffee on him. The amazing thing about the case
is that the jury apparently carefully considered the difference. That is, you
would have expected a jury to say to themselves that the plaintiff received
just about what he deserved, whether it was by way of accident or a deliberate act on the part of the waitress.
Practitioners who become involved in railroad crossing cases will need
to read Isom v. Schettino.54 Railroad crossing law in Georgia holds a great
many surprises for the uninitiated. The facts arose from a situation near
52.
53.
54.

230 Ga. 425, 197 S.E.2d 347 (1973).
130 Ga. App. 867, 204 S.E.2d 779 (1974).
129 Ga. App. 73, 199 S.E.2d 89 (1973).
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Savannah where four Italian seamen were riding in a taxi which collided
with a train. The Georgia Ports Authority was the owner of the train and
its agents were the operators. Several suits were filed naming the cab
company, the cab driver and the liability insurer of the cab company as
defendants. These defendants filed a third party complaint against the
Georgia Ports Authority on the theory of contribution, contending that the
authority was a joint tort-feasor. The trial court directed a verdict for the
authority. The plaintiffs prevailed against the other defendants. This appeal is a continuation of the dispute among the defendants and raises the
question whether or not the directed verdict for the authority was proper.
Should the railroad have been let out? No, says the court of appeals and
it gives three reasons why a jury should have passed on the question. First,
the trial court improperly refused to allow evidence of the need for a flagman, crossing gates, flares and the like. This was done by the trial court
on the basis of the fact that the cab driver was familiar with the crossing.
The very helpful analysis of the appellate court is found at page 75:
There has been a tendency by some courts to confuse the question as to
warning signals at a railroad crossing. A crossbuck sign simply warns,
"This is a railroad crossing." But a signalman, or crossing gates, or a bell,
or wig-wag give an entirely different warning, to wit: "This is a railroad
crossing, and here comes a trainrightnow approachingthis crossing!" The
automobile driver may be familiar with the location of the crossing in
which event a crossbuck sign is not necessary. But what is often necessary
is a warning that will tell him, "Here comes a train right now!" The
appellate courts of Georgia have steadfastly held that it is for a jury to
determine as to whether such warnings were necessary, and if so, what
kind of warnings were necessary, the absence of which may be, by the jury,
accounted negligence.
Second, the issue of the speed of the train ought to have been submitted
to the jury. "While it is not negligence per se to fail to operate a train at
such speed that it may be stopped before going over a crossing, a jury
question is made as to whether such failure amounts to simple negligence
(not negligence per se)."55 Third, the trial court erred in refusing to allow
the introduction of the Uniform Traffic Control Manual which, among
other things, depicts the required markings for railroad crossings.
XI.

LEGISLATION

The Georgia Motor Vehicle Accident Reparations Act 6 was approved
February 28, 1974, to become effective, regarding those provisions relating
to the substance of the act as opposed to the administrative provisions, as
to all accidents or injuries which did not occur before March 1, 1974. The
55.
56.

Id. at 77, 199 S.E.2d at 93.
Ga. Laws, 1974, p. 13.
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act is, of course, utterly comprehensive, and it is revolutionary in its approach, and must be studied in minute detail by all attorneys who practice
in the fields of tort and insurance. The following is a mere summary of the
most striking portions of the act, without critical analysis.
All owners of motor vehicles (not including motorcycles 57 ) must purchase
the coverage. 58 The requirement is to be enforced by the necessity of establishing the existence of the coverage in order to license a motor vehicle."
Section 10"0 of the act is the revolutionary provision. An insured who is
named defendant in an action for damages for injuries or death arising out
of a motor vehicle collision is exempt from liability to pay damages for
pain, suffering, inconvenience and other nonpecuniary damage unless the
injury results in:
(1) Death,
(2) A fractured bone,
(3) Permanent disfigurement,
(4) Dismemberment,
(5) Permanent loss of a bodily function,
(6) Permanent partial or total loss of sight or hearing,
(7) Reasonably incurred medical expenses exceeding $500.00, or
(8) Disability for not less than ten consecutive days.
Further, any person who is eligible for economic loss benefits, which
include medical expenses up to $2500.00, loss of income up to 85 per cent
thereof, or $200.00 per week maximum, $20.00 per day necessary services,
$1500.00 funeral expenses, and survivor benefits, all with an over-all limit
of $5,000.00, is precluded from pleading or recovering such. These economic losses may be introduced in evidence to prove the extent of injury.
The insurance coverage must include motor vehicle liability insurance
equivalent to that required for bodily injury and property damage in the
motor vehicle safety responsibility laws of Georgia. 6
57. Id. at 14.
58. Id. at 17.
59. Id. at 23.
60. Id. at 22.
61. GA. CODE ANN. §92A-610 (Rev. 1971) requires security not in excess of $10,000 for one
person, and $20,000 for more than one person plus an amount not in excess of $5,000 for
property damage.

