
STATE AND LOCAL TAXATION

By LAUREN 0. BUCKLAND*

Several cases involving state and local taxation were decided during the
survey period. It is difficult to discern any "trend" in the decisions which
might represent a new direction for the Georgia appellate courts. Those
cases where relief from ad valorem taxes was an issue, silent though it was,
for the most part resulted in the relief being granted. Statutory exemptions
from taxation, however, were strictly construed and generally limited to
the plain wording of the statute. Significant sales and use tax, income tax,
and intangible tax cases revolved around principles of interstate taxation
which arguably could represent a trend toward an expansive inclusion of
foreign corporations to the applicability of Georgia tax laws, but this un-
doubtedly would be a premature observation.

Necessarily, not all the cases touching on state and local taxation have
been reviewed in this survey. Those selected for comment represent the
significant cases, either because of the principles of law involved or the
context in which they were decided. An attempt has been made to present
some of the significant legal principles or procedures which may concern
the practitioner.

I. AD VALOREM TAXES

A. Assessment

The greatest number of cases relating to state and local taxation during
the survey period arose from ad valorem tax litigation. A number of cases
arose when the State Revenue Commissioner ordered the adjustment of the
county ad valorem tax digests which were submitted to him for approval.'

The first, and most important, appellate decision in this line of cases
resulted when the State Revenue Commissioner ordered an increase in the
valuations for certain classes of property shown in the Fayette County and
Brooks County tax digests. In Fayette County, the assessed value of real
property located outside the cities was increased 89%; that of real property
located inside the cities was increased 28%; and the assessed value of
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1. GA. CODE ANN. §92-7001 (Rev. 1974) requires the State Revenue Commissioner to
examine the tax digests of the counties and ascertain if the valuation of the "various classes
of property" is reasonably uniform "as between the various classes within a county." The
statute also requires that if the taxable values of any of the classes of property is not reason-
ably uniform with the values of the same class in other counties or with the other classes in
the same county, the State Revenue Commissioner can adjust and equalize the classes by
ordering the county to add or subtract a fixed per centum to or from the county valuation.
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personal property, excluding bank shares and motor vehicles, was in-
creased 34%. The State Revenue Commissioner similarly ordered that the
assessment valuations in Brooks County be raised by increasing the valua-
tion of real property located outside the cities by 37%, and raising the
valuation of personal property by 13%. Taxpayers in both counties sought
relief from the increased assessments by asking that the local officials be
enjoined-from following the orders of the State Revenue Commissioner. In.
a combined decision, Griggs v. Greene,2 the Supreme Court of Georgia held
that the State Revenue Commissioner could not adjust the tax digests by
changing the valuations of sub-classifications of property.'

The court reasoned that the Georgia Constitution established real prop-
erty and all personal property, except motor vehicles, as a single class of
property4 and that taxation of property by a unit of government must be
uniform for the class located within the unit. Since the Revenue Commis-
sioner had utilized various sub-classes of property in order to make the
adjustments, the court assumed that the

orders of the revenue commissioner ... if complied with, would thus
bring about a violation of the constitutional requirement of uniformity as
to the class of tangible property within the taxing unit.5

The court viewed the question as one of statutory construction and held
that the legislature had not intended to establish sub-classes of property
that were to be treated differently when the Revenue Commissioner at-
tempted to equalize the county tax digests. The statutes were upheld on
the basis that the "classes" referred to were the same "classes" established
in the constitution, and the Revenue Commissioner was therefore limited
to adjusting the total class.

The Commissioner was attempting to equalize the valuations both
within the county and among the various counties. The court, however,
reasoned that the local assessors had the responsibility for establishing
uniformity within the county, and if individual taxpayers disagreed with
the assessment valuations, they had a remedy which permitted the digest

2. 230 Ga. 257, 197 S.E.2d 116 (1973).
3. The court identified several categories of property that were listed in the ad valorem

tax digests. Real estate was divided into two categories, that lying within the city and that
lying without the city. Tangible personal property was categorized as: (1) merchandise,
inventory, fixtures and mill supplies; (2) motor boats, airplanes and house trailers; (3) machi-
nery equipment for manufacturing and mining; (4) livestock, farm implements, tractors and
fertilizers; and (5) other personal property. Id. at 265-66, 197 S.E.2d at 121.

4. GA. CONST. art VII, §1, 3, GA. CODE ANN. §2-5403 (Rev. 1973) provides, in part:
Classes of subjects for taxation of property shall consist of tangible property and
one or more classes of intangible personal property including money. The General
Assembly shall have the power to classify property including money for taxation,
and to adopt different rates and different methods for different classes of such
property.

5. 230 Ga. 257, 266, 197 S.E.2d 116, 121 (1973).
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valuations to be changed prior to the digest being submitted to the Reve-
nue Commissioner.' Therefore, as a presumption of law, the digest would
have been equalized within the county before submission. The only duty
remaining for the Revenue Commissioner was to equalize the digest with
other counties. The court did not make clear how this duty was to be
accomplished, but did state that the Revenue Commissioner was

authorized to make percentage adjustments in the digests as to any partic-
ular class or classes of property with respect to the whole digest of that
class and not with respect to segments of the class.7

Although the court was discussing the requirements of notice,' this state-
ment evidences the view that the Revenue Commissioner is limited to
applying a single adjustment factor to the entire digest.

Justice Gunter dissented from that portion of the decision which held
that the statute did not permit the adjustment of sub-classes of property.
He pointed out that tax digests historically have shown several different
sub-classes of property and the statutes directed the Revenue Commis-
sioner to adjust "any class or classes of property in the tax digest.", This
evidenced legislative intent that the constitutional definition of classes of
property should not be engrafted on the statute.

One of the basic assumptions of the Griggs court, i.e., that the tax digest
will be equalized before submission to the Revenue Commissioner, is open
to question. The magnitude of the adjustments made in the Fayette
County tax digest is a strong indicator of the disparity which existed in the
valuation of the sub-classes. As a result of Griggs, however, any inequali-
ties that exist within the county when the digest is submitted to the Reve-
nue Commissioner will remain. This will cause some taxpayers to be
placed in a difficult position. For example, if the assessment on a tax-
payer's property is based on fair market value, there ordinarily would not
be any cause to complain. This would especially be true if all the property
within a sub-class, e.g., real property inside the city, were valued at fair
market value. If, however, all other property were valued below fair market
value, the upward adjustment of the total digest by the Revenue Commis-
sioner to equalize it with other counties would cause the valuation of the
sub-class to be above fair market value. The taxpayers could not, however,
attack the adjustment made by the Revenue Commissioner on the ground
that the adjustment raised their values above fair market value. It will,

6. GA. CODE ANN., ch. 92-69 (Rev. 1974). Since 1973, appeals are taken to a county board
of equalization. GA. CODE ANN. §92-6912 (Rev. 1974).

7. 230 Ga. 257, 269, 197 S.E.2d 116, 123 (1973).
8. As a collateral issue, the court determined that when administrative action affected

the community at large individual notice is not required. This may be limited to the situation
where the relative status of each taxpayer vis-a-vis other taxpayers remains the same as a
result of the action.

9. GA. CODE ANN. §92-7001 (Rev. 1974).
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therefore, be necessary for taxpayers to diligently examine the entire digest
before accepting their own assessment.

In Griggs, the taxpayers successfully sought to enjoin the county tax
commissioners and assessors from taking any action to implement the
adjustments made by the State Revenue Commissioner. By taking this
approach, the taxpayers avoided the requirement that taxes admittedly
owed be tendered before instituting the suit because the injunction was
directed to preventing actions by the local officials rather than to prevent-
ing the collection of excessive taxes. As a general rule, a taxpayer had had
to tender the taxes admittedly owing in order to maintain an equitable
action. 0 In Blackmon v. Ewing," however, the court held that if there was
an allegation that the tax is wholly illegal, the trial court could not dismiss
the case because of a failure to tender any taxes. The court relied on Griggs
v. Greene to determine that the Revenue Commissioner's method of ad-
justing the tax digest was improper. Citing Vincent v. Poole" and Trust
Investment & Development Co. v. City of Marietta, 4 the court then rea-
soned that taxes which were not assessed in accordance with the law were
not in fact taxes and did not have to be tendered. The court stated:

The fact that the taxpayer ultimately will have some tax liability does not
require a tender of that amount. The taxpayer may admit that he can not
escape some tax when legally imposed. However, the question for tender
is whether any tax is legally due at the time suit is filed, not what is
certain to become due in the future.

It appears that the practical effect of Griggs and Ewing is to obviate the
requirement for tender in most instances. Two approaches can be taken
in the complaint. First, the complaint can allege that the taxes are wholly
illegal, even though the taxpayer might admit that some amount of taxes
will eventually be due. Second, the complaint can be directed to prevent
action by the local officials which is necessary in the assessment and collec-
tion process. A caveat to remember, however, is that the complaint must
necessarily be directed to some action by the tax assessors or the State
Revenue Commissioner which would make the assessment itself not only
erroneous, but also illegal.

As a collateral issue in Ewing, the court decided that those taxpayers
who voluntarily paid their taxes based upon the increased valuations were
precluded from recovery because voluntarily paid taxes cannot be re-
covered. 6 Taxpayers who were not parties to the suit were also precluded

10. See Harding v. City of Decatur, 226 Ga. 474, 175 S.E.2d 507 (1970).
11. 231 Ga. 239, 201 S.E.2d 138 (1973).
12. 230 Ga. 257, 197 S.E.2d 116 (1973).
13. 181 Ga. 718, 184 S.E. 269 (1936) (no statutory authorization for double tax).
14. 216 Ga. 788, 119 S.E.2d 568 (1961) (dictum).
15. 231 Ga. 239, 240, 201 S.E.2d 138, 140 (1973).
16. See Kiker v. Worley, 223 Ga. 736, 157 S.E.2d 745 (1967).
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from recovery in Herring v. Ferrell" since a class action was not maintain-
able because of the differing circumstances of the numerous taxpayers.
Thus, while it is possible to maintain an equitable action, the practitioner
must be alert to the procedural problems involved in such an action.

In the unusual case of Blackmon v. Scoven5 the court held that the
taxpayers' suit should have been dismissed because adequate legal reme-
dies were available. The taxpayers had been standing in a line at the
courthouse on Friday, March 30, waiting to pay their motor vehicle license
tag fees and motor vehicle ad valorem taxes. The complaint alleged that
the county tax commissioner told those waiting in line that the deadline
for paying the fees and taxes had been extended to Monday, April 2, and
that persons paying on that date would not be charged any late fees or
penalties. When the taxpayers made their payments on April 2, the tax
officials collected or attempted to collect the late fees and penalties. The
taxpayers asked for an injunction against the collection of the late fees and
penalties.

The court said that an adequate legal remedy existed because the tax-
payers could have received their motor vehicle tags upon payment of the
license fee and contested the assessment of the ad valorem taxes, together
with the late fees and penalties, by executing an affidavit of illegality when
the levy of the taxes was made. The court declined to discuss the merits
of the case and therefore found it unnecessary to decide whether the fact
that the due date for the taxes, April 1, fell on a Sunday automatically
caused the due date to become Monday, April 2, though operation of law."°

B. Exemptions

The Supreme Court of Georgia decided two cases relating to homestead
exemptions. The first case, Brandywine Townhouse, Inc. v. Joint City-
County Board of Tax Assessors,0 resulted in the court declaring Ga. Laws,
1955, pp. 1 2 2 -2 3, 21 unconstitutional because it provided for a definition of
"homestead" for purposes of the homestead exemption which the court
determined was not included in the constitutional homestead exemption
definition."2 The legislature had extended the homestead exemption to

17. 130 Ga. App. 431, 203 S.E.2d 617 (1973), petition for cert. granted. The taxpayers who
instituted the suit, however were entitled to summary judgment.

18. 231 Ga. 307, 201 S.E.2d 474 (1973).
19. GA. CODE ANN. §102-102(8) (Rev. 1968) provides, in part:

When a number of days is prescribed for the exercise of any privilege, or the
discharge of any duty, only the first or last day shall be counted; and if the last
day shall fall on Saturday or Sunday, the party having such privilege or duty shall
have through the following Monday to exercise such privilege or to discharge such
duty.

20. 231 Ga. 585, 203 S.E.2d 222 (1974).
21. GA. CODE ANN. §92-233(b) (Rev. 1974).
22. GA. CONST. art VII, §1, 4, GA. CODE ANN. §2-5404 (Rev. 1973) provides in part:

The Homestead of each resident of Georgia actually occupied by the owner as a
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persons living in a cooperative building owned by a corporation in which
they were stockholders. The court reasoned that the constitutional exemp-
tion applied only to owners and since the corporation owned the building,
the tenants could not derive any benefit from the exemption. Since the
legislature had broadened the owner classification beyond the constitu-
tional provisions, the statute was declared unconstitutional.

In the second case, Brown v. Wright,2 the General Assembly had pro-
vided for the distribution of $50 million of state funds to the counties, if
the counties granted a property tax credit for homesteads.24 The grant of
funds, however, was made "to aid in the construction of county roads and
maintenance thereof."" The taxpayers attacked the constitutionality of
the act permitting the grants on several grounds, but did not attack the
appropriations act" which granted the funds. The court held that the
legislature could constitutionally make grants to counties for the purpose
of constructing and maintaining county roads, notwithstanding the exist-
ence of the condition precedent that the counties provide a tax credit for
homesteads. Justice Undercofler dissented on the ground that the act was
a thinly disguised gratuity to certain individual taxpayers and thus uncon-
stitutional.

Of similar rationale to the Brandywine case was Gold Kist, Inc. v.
Jones,2 where a non-profit marketing cooperative attempted to take ad-
vantage of the ad valorem tax exemption given to producers of farm prod-
ucts. 28 The supreme court held that the exemption extended only to the
farmer-producer, and that any transferee of the farm products, even an
agent of the producer, could not use the exemption. The court pointed out
that the exemption extended only to farm products held for one year and
there was a practical impossibility of determining the length of time the
products were held when many producers delivered to the marketing coop-
erative.

II. SALES TAXES

There were five sales and use tax cases decided by the appellate courts
during the survey period. Two cases, Blackmon v. Premium Oil Stations,

residence and homestead, and only so long as actually occupied by the owner
primarily as such . . .is hereby exempt from all ad valorem taxation for state,
county, and school purposes ....

23. 231 Ga. 686, 203 S.E.2d 487 (1974).
24. GA. CODE ANN. §23-2908 to -2913 (Supp. 1973).
25. GA. CODE ANN. §23-2908 (Supp. 1973).
26. Ga. Laws, 1973, pp. 1353, 1372.
27. 231 Ga. 881, 204 S.E.2d 584 (1974).
28. GA. CONST. art VII, §1, 4, GA. CODE ANN. §2-5404 (Rev. 1973) provides, in part, that

farm products, including baled cotton grown in this State and remaining in the
hands of the producer, but not longer than for the year after their production [shall
be exempt from ad valorem taxation].

[Vol. 26
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Inc."5 and Blackmon v. Georgia Independent Oilmen's Ass'n," arose as a
result of the decision in State v. Thoni Oil Magic Benzol Gas Stations,
Inc."3 The court reaffirmed the doctrine that only the taxpayer, that is, the
one who actually pays the tax as opposed to the collector of the tax, can
maintain an action to recover the taxes. Mead Corp. v. Blackmon3" essen-
tially followed prior decisions regarding the taxability of lithoplates, en-
gravings and similar materials held by a printing company. Only
Blackmon v. Atlantic Steel Co.33 and L. M. Berry & Co. v. Blackmon3 were
deemed significant enough to discuss in this survey.

In Atlantic Steel, the taxpayer used graphite electrodes to conduct elec-
tricity used to heat metals and other materials in the steel-making process.
The molten metal was then drawn off into metal "molds" and "stools" to
harden into steel ingots. The electrodes were also used to increase the
carbon content of the molten mass by occasionally dipping the electrodes
into the molten metal. After repeated usage, the molds and stools would
break or otherwise become unfit for usage as molds and stools and would
be placed into the melting unit to be made into steel. The Revenue Com-
missioner assessed sales and use tax on both the electrodes and the stools
and molds. The taxpayer claimed that the electrodes, the molds, and the
stools were exempt under the industrial materials exemption. 5

The court ruled that the molds and stools were not exempt materials,
but that the electrodes were. In holding that the electrodes were exempt,
the court relied on statements made by the attorneys on both sides during
the course of their oral arguments to the trial court after the evidence had
been closed. The court said that these statements constituted a stipula-
tion of fact by the attorneys. The attorneys had been asked by the trial
judge whether or not, under the evidence, the electrodes were within one
of the provisos of the industrial materials exemption portion of the stat-
ute." Both attorneys answered in the negative. As pointed out by Justice
Pannell, in a dissent concurred in by Justice Stolz, the court elevated these
statements to the level of evidence, even though the court's construction
of the statements was inconsistent with the written stipulation of fact.

Significantly, the court put forth a test of when various materials will

29. 129 Ga. App. 169, 198 S.E.2d 900 (1973).
30. 129 Ga. App. 171, 198 S.E.2d 896 (1973).
31. 121 Ga. App. 454, 174 S.E.2d 224 (1970). In Thoni, the court held that the motor fuel

tax was not includable in the sales price base upon which the sales tax was calculated.
32. 129 Ga. App. 526, 199 S.E.2d 839 (1973).
33. 130 Ga. App. 492, 203 S.E.2d 701 (1973).
34. 231 Ga. 659, 203 S.E.2d 520 (1974).
35. GA. CODE ANN. §92-3403a(C)(2) (Rev. 1974).
36. The proviso in question reads as follows:

Provided, however, the term "industrial materials" shall not include natural or

artificial gas, oil, gasoline, electricity, solid fuel, ice or other materials used for heat,
light, power or refrigeration in any phase of the manufacturing, process or convert-
ing process. GA. CODE ANN. §92-3403a(C)(2) (Rev. 1974).
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be considered industrial materials and thus exempt from sales and use
taxation. This test involves a determination of what will be the first or
principal use of the material. For example, the molds and stools were
purchased for the purpose of being used as molds and stools, rather than
for the purpose of being used first as scrap metal to be made into steel.
The court determined that the electrodes, however, were intially used for
the purpose of introducing carbon into the molten mass and were therefore
exempt. This "first use" test should be helpful in the determination of
whether or not industrial materials are exempt from sales and use taxation.

In L. M. Berry & Co. v. Blackmon,3" the taxpayer, a non-resident foreign
corporation, was engaged in the business of procuring advertising for tele-
phone directories and contracting with the telephone companies to have
the directories printed by contract printers located both within and with-
out the state, and then shipped by the printer directly to the telephone
company or to the telephone subscribers. The taxpayer conceded that sales
taxes were due on those directories printed in Georgia, but claimed a tax
was not due on the directories printed out of the state and delivered direct
to the telephone companies or the subscribers. The court held that there
was a taxable use by the taxpayer within the state since the taxpayer
exercised control over the products within the state.

Justice Gunter dissented on constitutional grounds, stating:

It is my view that the mere shipment of property owned or purchased by
the shipper outside of the State of Georgia to parties or consumers located
within the State of Georgia cannot subject the out-of-state shipper to a
"use" tax levied by the State of Georgia.38

The only difference between the majority opinion and the dissent is the
fact that the majority of the court found that the taxpayer had substantial
contacts with Georgia. Justice Gunter did state that if the taxpayer had
the requisite connections with the state, then the state could levy and
collect a tax. Without these connections, however, he reasoned that the
imposition of the tax violated the commerce clause of the United States
Constitution.

It thus appears that the entire court would hold that a sales or use tax
is due on personal property over which a foreign corporation exercises
control within the state if the corporation has sufficient contacts with the
state. If those contacts are lacking, however, a sales or use tax would not
be due. The majority opinion clearly stated that

mere shipment of property into Georgia by common carrier or otherwise
would not subject the shipper to a sales or use tax where the shipper had
no salesmen, place of business, or other connections with the customers
to whom shipped. 9

37. 231 Ga. 659, 203 S.E.2d 520 (1974).
38. Id. at 663-64, 203 S.E.2d at 523.
39. Id. at 661, 203 S.E.2d at 522.
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HI. INCOME TAXEs

A. Doing Business

Both the commerce clause and the due process clause were involved in
Blackmon v. Habersham Mills, Inc.10 The taxpayer, a Georgia corporation,
sold its products in other states through independent contractors without
sending any salesmen into the other states. Occasionally, company officers
visited the independent contractors and met with the purchasers of the
products. However, the company did not engage in any solicitation outside
the state, and did not have any property or personnel located outside the
state. An income tax return was submitted showing all of the income as
being derived from business done in Georgia. The suit for refund arose
when the Revenue Commissioner denied the taxpayer's claim for refund
which was based on apportioning its income.4 '

The issue in Habersham was whether or not the taxpayer was "doing
business" outside the State of Georgia. A corporation is deemed to be doing
business in Georgia if it engages in any activities or transactions within the
state for financial profit or gain.42 The court held that the decision was
controlled by Hawes v. William L. Bonnell Co.,4 where it was held that
the determination of whether or not a domestic corporation is doing busi-
ness outside Georgia must be based on the same considerations used in
determining if a foreign corporation is doing business within Georgia. The
Habersham court analogized the "any activities or transactions" test with
the "transacting any business" test of the Georgia Long Arm Statute.44 The
court then relied on the supreme court decision in J. C. Penney Co. v.
Malouf Co., 45 an indemnity contract action where it was held that a foreign
corporation was subject to jurisdiction of the Georgia courts when it
shipped merchandise into Georgia for delivery to a retailer under a
warranty and indemnity contract between the two companies. The
Habersham court stated:

40. 131 Ga. App. 59, 205 S.E.2d 21 (1974), petition for cert. granted.
41. GA. CODE ANN. §92-3113 (Rev. 1974) provides that a corporation engaged in the busi-

ness of manufacture, production, or sale of tangible personal property may apportion its
income according to a three factor ratio determinable from the amount of property, salaries
and wages, and gross receipts the taxpayer derives from business done within and without
the state, if the corporation is doing business both within and without the state.

42. The first paragraph of GA. CODE ANN. §92-3113 (Rev. 1974) provides in part that:
Every corporation shall be deemed to be doing business within this State if it
engages within this State in any activities or transactions for the purpose of finan-
cial profit or gain, whether or not such corporation qualifies to do business in this
State, and whether or not it maintains an office or place of doing business within
this State, and whether or not any such activity or transaction is connected with
interstate or foreign commerce.

43. 116 Ga. App. 184, 156 S.E.2d 536 (1967).
44. GA. CODE ANN. §24-113.1(a) (Rev. 1971).
45. 230 Ga. 140, 196 S.E.2d 145 (1973).
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Of course, this is a revenue statute rather than the Long Arm Statute but
it is clear that contacts much less than those found in the instant case are
encompassed within the usage of the broad language here employed."

The court thus found that the taxpayer was doing business outside the
state and could therefore apportion its income.

The Supreme Court of Georgia issued a writ of certiorari to the Georgia
Court of Appeals and arguments have been heard. The principal issues
raised were the extent of the state's power to tax foreign corporations
consistent with the due process and the commerce clauses of the United
States Constitution.4 7 Since the case is still pending, a more definitive
discussion of this case will have to await the next survey of state and local
taxation.

B. Net Operating Loss

In Seaboard Coast Line Railroad v. Blackmon,4" the issue was whether
or not the taxpayer's net operating loss carryover would be reduced by the
amount of intercorporate dividends received.' The court held that the net
operating loss carryover did not have to be reduced by the dividends re-
ceived. The court reasoned that since dividend income had to be reported
as gross income, it was not "nontaxable income not required to be reported
as gross income."0 The court analyzed the statutes and pointed out that
certain categories of income did not have to be reported as gross income.5

It then reasoned that the phrase "not required to be reported as gross
income" had reference to these categories of income. The application of
this decision will be limited in duration since the amendments of 196952

have the effect of tying the computation of Georgia income tax for corpora-
tions to the federal computation.

46. 131 Ga. App. at 61, 205 S.E.2d at 23.
47. Petitioner's Brief for Certiorari at 7.
48. 129 Ga. App. 342, 199 S.E.2d 581 (1973).
49. GA. CODE ANN. §92-3109(m)(3)(A) (Rev. 1961) provided, in part, that the net operat-

ing loss of a taxpayer would be adjusted by adding to gross income
all nontaxable income, not required to be reported as gross income under the provi-
sions of this law, less any expenses properly and reasonably incurred in earning such
nontaxable income, which expenses would otherwise be nondeductible under this
law.

This statute was repealed by Ga. Laws, 1971, p. 605 at 615.
50. GA. CODE ANN. §92-3107(a) (Rev. 1961) (amended and superseded by Ga. Laws, 1971,

p. 605 at 613).
51. GA. CODE ANN. §92-3107(b) (Rev. 1961) (amended and superseded by Ga. Laws, 1971,

p. 605 at 613) exempted from gross income such items as the proceeds from life insurance
policies and annuities, accident and health insurance benefits, gifts, bequests, interest on
obligations of the state, and government pensions.

52. Ga. Laws, 1969, p. 114.
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IV. MISCELLANEOUS TAXES

A. Beer Tax

In Blackmon v. Golia,53 the court ruled that the legislature could not
impose an excise tax on beer which was not the same in all counties and
municipalities. The Uniform Beer Tax Act" left with the governing author-
ities the determination of the amount of the tax to be imposed in those
counties and municipalities permitting the sale of beer. The amount of the
tax, however, was restricted as to the maximum and the minimum tax that
could be imposed. Because the act directed the local officials to impose the
tax, the court found that the tax was a state levy for local purposes and
therefore it had to be uniform throughout the state. The act was therefore
declared unconstitutional because it violated the requirement of uniform-
ity. The legislature has since enacted new legislation which provides for a
single rate tax.15

B. Intangibles Tax

The general rule that has been used to determine the situs of intangibles
for taxation purposes is contained in the maxim mobilia sequuntur
personam (movables follow the person)." In First Federal Savings & Loan
Ass'n of Rochester v. Abbott,57 the Supreme Court of Georgia found that
the situs of a long-term note secured by Georgia real estate was in New
York when the non-resident savings and loan association was not doing
business within the State of Georgia. Although outside the survey period,
it must be pointed out that the Supreme Court of Georgia decided the case
of Columbia Bank for Cooperatives v. Blackmon58 only eight weeks later
and held that the forieign corporation's contacts with Georgia were signifi-
cant and therefore a tax could be levied on the long-term notes secured by
real estate even though the notes were located outside Georgia. The effect
of Rochester is thus limited to the facts of the case.

In Roberts v. Lipson,9 the court held that a taxpayer is required to pay
intangibles tax on the stock of an undomesticated foreign corporation
which has qualified to do business in Georgia. The stock of domestic corpo-
rations that pay all taxes due in Georgia is exempt from intangibles tax.'"
The importance of this case arises from the court's analysis of the applica-
bility of the Georgia Business Corporation Code 61 to the tax statutes.

53. 231 Ga. 381, 202 S.E.2d 186 (1973).
54. GA. CODE ANN. §58-706.1 (Supp. 1973).

55. Ga. Laws, 1974, p. 1447.
56. See generally Davis v. Penn Mutual Life Ins. Co., 198 Ga. 550, 32 S.E.2d 180 (1944).
57. 231 Ga. 864, 204 S.E.2d 594 (1974).
58. 232 Ga. 344, 206 S.E.2d 424 (1974).
59. 231 Ga. 142, 200 S.E.2d 722 (1973).
60. GA. CODE ANN. §92-131 (Rev. 1974).
61. GA. CODE ANN., chs. 22-1 to -20 (Rev. 1970).
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The Georgia Business Corporation Code provides:

A foreign corporation which shall have received a certificate of authority
under this Code. .. shall. . . enjoy the same, but no greater, rights and
privileges as a domestic corporation .... 62

The taxpayer argued that this provision included the exemption of a for-
eign corporation's stock from the Georgia intangibles tax. The court re-
jected this argument and held that since the statute did not grant the same
"immunities" enjoyed by domestic corporations, it was not the intent of
the legislature to exempt the stock of foreign corporations qualified to do
business in Georgia from the intangibles tax. The court's analysis indicates
that the Georgia Corporation Code cannot be used as the conduit for ex-
emptions from taxation to be passed from one corporation to another,
unless there appears to be specific authority for such a transfer.

C. Business Licenses

In City of Gainesville v. Georgia Crown Distributing Company of
Atlanta,13 the court held that a municipal ordinance could not be enforced
against a wholesale dealer in malt beverages and wines because the dealer
was not "doing business" within the municipality. The city did not, there-
fore, have the power to impose a license fee under state law.64 The court
stated that the facts did not show that "there had been established within
the municipality a sufficient trade nexus upon which such municipality
could base the invocation of its licensing power."''

In other cases decided during the survey period the ordinances were
upheld against a number of different attacks with one exception. A license
tax on persons "who may engage in, prosecute, follow or carry on within
the corporate limits of the city, the practice of law" was upheld against
an attack that it was void for vagueness.6 The court observed, in effect,
that what was the "practice of law" had been sufficiently established
through existing statutes governing the practice of law at the state level,
and thus the ordinance, read in light of these statutes, was not vague. A
similar ordinance providing for a graduated license fee based upon the
number of years of practice was upheld against an attack that the fee was
not uniform.6 7 In another case automobile dealers who objected to the
collection of business licenses not collected from other businesses were told
that mandamus to require the collection from other businesses was the
proper recourse, rather than seeking an injunction to stop collection of the

62. GA. CODE ANN. §22-1402 (Rev. 1970).
63. 231 Ga. 352, 201 S.E.2d 410 (1973).
64. GA. CODE ANN. §58-739.5 (Rev. 1965).
65. 231 Ga. at 353, 201 S.E.2d at 411.
66. Robbins v. City of Rome, 230 Ga. 901, 199 S.E.2d 802 (1973).
67. Coolidge v. Mayor of Savannah, 128 Ga. App. 704, 197 S.E.2d 773 (1973).
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tax from them." Another taxpayer, who did seek mandamus, was granted
a business license because the particular ordinance in question did not give
the city officials any power to regulate the businesses through the issuance
of licenses. 9 If the fee was paid, the license was to be granted.

V. CONCLUSION

For the most part, the state and local taxation cases decided during the
survey period contained few surprises. Some of the decisions, however,
were quite significant in terms of tax administration and the tax base
affected. No significant new legislation was enacted during the survey
period to affect state and local taxation, but several proposed constitu-
tional amendments may have important consequences for ad valorem tax-
ation. These, however, can await another day and another survey.

68. Atlantic Motor Sales, Inc. v. City of Brunswick, 231 Ga. 374, 202 S.E.2d 68 (1973).
69. City of Hawkinsville v. Wilson & Wilson, Inc., 231 Ga. 110, 200 S.E.2d 262 (1973).




