REAL PROPERTY
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The period of this survey brings up for review a number of important
rulings of interest to the real estate attorney, some of which are cases of
first impression in the state.
I.

ACTIONs FOR LAND

The Quia Timet Act of 19661 was designed to provide a speedy method
of determining the title to land through the appointment of a special
master whose report is confirmed or rejected by the court. James v. Gainey'
made it clear that the court did not intend to expand its use to any purpose
other than the resolution of title problems. This case held that a dispute
between two factions of a church, each claiming to be entitled to the
church property because of a doctrinal schism, did not present a case for
determination of title to land, but only a case of title to trusteeships and
a question of who had governing authority over the church.
In Standard Oil Co. v. Mount Bethel United Methodist Church3 another
church was involved, but the court pointed out that an action for injunction and damages for a trespass on land did not involve title, since the bare
possession of land was all that was required for the recovery of damages in
such a case.' The case pointed up a lesson many a land-claimant never
seems to learn. However convinced a land-claimant may be that he has the
superior title, iP another claimant is in bona fide possession, the original
claimant cannot summarily dispossess the second by pulling down barriers
5
or forcibly ejecting him. Legal action must be taken.
A divorced wife, to whom alimony was due under a Florida decree, sued
to set aside a deed made by her ex-husband to his mother as being in fraud
of the wife's rights as a creditor. She amended her complaint to ask for a
special lien on the property for sums due as child support. The court held
that such an action is one in equity and should have been brought in the
county of residence of at least one of the parties to the deed. However, since
* Partner in Gershon, Ruden, Pindar & Olim, Atlanta, Georgia. Mercer University (J.D.,
1927). Member of the State Bar of Georgia. Author of GEORGIA REAL ESTATE LAW &
PROCEDURE, The Harrison Company (1971).
1. GA. CODE ANN. §37-1411 et seq. (Supp. 1973).
2. 231 Ga. 543, 203 S.E.2d 163 (1974).
3. 230 Ga. 341, 196 S.E.2d 869 (1973).
4. GA. CODE ANN. §105-1403 (Rev. 1968).
5. Under the forcible entry and detainer act, GA. CODE ANN. §105-1501 (Rev. 1968), one
who takes possession by force is liable in damages, and title is not an issue. See Entelman v.
Hagood, 95 Ga. 390, 22S.E. 545 (1895); Allison v. Hodo, 84 Ga. App. 790, 67 S.E.2d 606
(1951).
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both of the parties resided in Florida, the action was properly brought in
the county where the land lay.6
An outright grant of fee simple title to land is inconsistent with restrictions on the power of disposition, although some such restrictions in deeds
have been upheld where they do not constitute illegal restraints on alienation.' In Elrod v. Elrod' a jury verdict awarded land to a wife as alimony
accompanying a divorce proceeding, but an attempt in the verdict to
restrict the right of the wife to sell the land until the youngest child reached
eighteen years of age was held void as inconsistent with the grant of a fee
simple title.?
II.

BOUNDARIES

Railroads are noted as zealous guardians of the boundaries of their rights
of way. In Seaboard Coast Line Railroadv. Carter" the railroad had record
title to a strip of land 100 feet on each side of the center of its track. An
adjoining owner relied upon the alleged acquiescence for more than seven
years "by acts or declarations of adjoining landowners"" to establish a
different boundary, but it was shown that the claimant's predecessor in
title had acknowledged the correctness of the deed line, and the claimant
himself also had done so shortly after acquiring title. These facts, the court
stated, were sufficient to sustain a verdict and judgment for the railroad.
A claim of acquiescence was also asserted in Gauker v. Eubanks 2 as a
result of the construction and maintenance of a fence for more than seven
years. However, the court did not agree, pointing out that the boundary
was established by the claimant's own deed conveying the property, the
line was easily ascertainable, and was not in dispute. Furthermore, a grantor cannot claim adversely to his own deed.
In Darnell v. Betty's Creek Baptist Church 3 a church acquired title in
an 1897 deed by a description which referred to monuments now obliterated, except for one ancient oak which the adjoining owner claimed was
6. Hall v. Hall, 230 Ga. 873, 199 S.E.2d 798 (1973).
7. See GA. CODE ANN. §85-903 (Rev. 1970), avoiding all conditions repugnant to the estate
granted. Restrictions on the sale of land to certain persons or classes have long been upheld
in Georgia and other states. Dooley v. Savannah Bank & Trust Co., 199 Ga. 353, 34 S.E.2d
522 (1945). But such restrictions used for racial discrimination have been nullified by federal
decisions. Shelley v. Kraemer, 334 U.S. 1 (1948).
8. 231 Ga. 222, 200 S.E.2d 885 (1973).
9. As a matter of general law, conditions impairing the essential enjoyment or free transfer
of property will be set aside as unreasonable restraints on alienation, since they take the land
out of commerce. Hardy v. Galloway, 111 N.C. 519, 15 S.E. 890 (1892); Van Osdell v. Champion, 89 Wis. 661, 62 N.W. 539 (1895).
10. 231 Ga. 5, 200 S.E.2d 113 (1973).
11. GA. CODE ANN. §85-1602 (Rev. 1970).
12. 230 Ga. 893, 199 S.E.2d 771 (1973).
13. 230 Ga. 461, 197 S.E.2d 714 (1973).
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an original landmark. However the court construed the jury's verdict as
establishing that the oak was not the one referred to in the 1897 deed, and
upheld the method of survey known as "restitution by process of elimination" used by the church in following the boundary lines of other adjoining
landowners which apparently did not agree with those claimed by Darnell.
Every title lawyer knows that surveyors use this system and award their
customers any strips or gores not claimed in the deeds of their adjoining
owners; it is interesting to know that the process may be upheld as a basis
of title where original monuments are lost.' 4
Gores or unconveyed strips of land are not favored, especially along
street boundaries, but where an owner has deliberately created a void strip
for reasons of his own with the intention of reserving title, such a reservation will be upheld.'5 In Southernaire Corp. v. Worley'" a landowner conveyed an area to the city for a new street by metes and bounds, beginning
on the boundary between his land and that of the plaintiff's predecessor
in title. The description did not further identify the strip as bounded by
plaintiff's land, and there was evidence that the surveyor who laid out the
street had deliberately set the lines so as not to abut upon the plaintiff's
land. The trial court found as a fact that there was a one foot strip between
the terminus of the street and the land of plaintiff, but the supreme court
reversed. In the opinion of the court the street necessarily touched it at the
beginning point, and this precluded any further separation.
III.

COVENANTS

There were two cases dealing with covenants, both styled Lowry v. Norris Lake Shores Development Corp. The first opinion,"' by Justice Ingram,
dealt with a suit for injunction brought by a purchaser of a lot in a residential development, alleging that a grantor-subdivider covenanted in his
deed to furnish water to the plaintiff at the rate of $10 per quarter. After a
long period in which water was furnished on that basis the defendant (the
grantor-subdivider) announced that meters must be installed and charges
would be made on the basis of quantities used. No copy of the deed in
question appeared in the record on appeal, but the trial judge made a
finding that the deed contained no such covenant, and charges could therefore be made on any basis desired by the defendant. The judgment was
affirmed. Plaintiff could not rely, said the court, upon representations by
salesmen as to the availability and price of water.
14. Cf. Brantley v. Davis, 143 Ga. 73, 84 S.E. 434 (1915), where a corner post was lost,
and the court rejected evidence that a new one had been put in "approximately" the same
location.
15. Mayor & Council of Forsyth v. Hooks, 182 Ga. 78, 84, 184 S.E. 724,727 (1934); PINDAR,
GEORGIA REAL ESTATE LAW & PROCEDURE §§13-27 (1971).

16.
17.

230 Ga. 486, 197 S.E.2d 726 (1973).
231 Ga. 547, 203 S.E.2d 169 (1974).
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The second case of the same name'" was decided on the same day in an
opinion by Chief Justice Grice. The same lot owner sued the same grantorsubdivider for damages arising from breach of promises made in the sale
of the lot, and for the appointment of a trustee. This suit did not relate to
the sale of water, but to an annual charge of $48.00 for the use of beaches
and recreational facilities on the lake. Here the provisions of the deed were
set out verbatim in the record. The court agreed with the trial judge that
the provisions constituted a covenant running with the land and by acceptance of the deed, the grantee became bound by its terms. Nor could the
covenant be varied by parol evidence of contemporaneous agreements or
promises. Both cases are examples of covenants imposing a charge upon
the land for utilities or amenities contributing to its use and enjoyment.
This type of covenant appears to be a favorite of courts of equity, because
each lot owner is dependent upon payment by his neighbors for continued
maintenance of the service. They may be regarded as liens or charges upon
the land under the category of equitable servitudes.' 9
Several cases on covenants restricting the use of land in deeds are discussed in the following section.
IV.

DEEDS

An exception in a deed came up for analysis in Nolan v. Cook." One
cotenant conveyed to the other, and, after the description of the land,
added the following provision: "Except original home house and two acres
of land on land lot 724 of which is a gift to W.R. and Texie Cook for their
natural life." The grantor-cotenant upon the death of W.R. and Texie
Cook claimed a reversionary interest as against the grantee-cotenant's
successor in title. The court denied the claim because of the insufficient
description of the excepted land. The effect of invalidity in an exception
or reservation is that the deed conveys the main tract free of any exclusion.2 If there had been a previous deed conveying the home and identifying the two acres, the language might have been interpreted as a validating
reference, but there had been no previous deed. It might be contended that
the deed furnished a key for identifying the house which would also include
the ground on which it stood and so much adjoining land as was incident
or necessary to the use of the house. 22 An unlocated description of two acres
18. 231 Ga. 549, 203 S.E.2d 171 (1974).
19. See Adamson v. Black Rock Power & Irrigation Co., 297 F. 905 (9th Cir. 1924);
Farmers' High Line Canal & Reservoir Co. v. New Hampshire Real Estate Co., 40 Colo. 467,
92 P. 290 (1907); Ball v. Rio Grande Canal Co., 256 S.W. 678 (Tex. Civ. App. 1923); Lingle
Water Users' Ass'n v. Occidental Bldg. & Loan Ass'n, 43 Wyo. 41, 297 P. 385 (1931).
20. 231 Ga. 737, 204 S.E.2d 166 (1974).
21. Clay v. Smith, 215 Ga. 668, 112 S.E.2d 767 (1960).
22. See Faulkner v. McKelvey, 207 Ga. 354, 61 S.E.2d 478 (1950); 26 C.J.S. Deeds §106
(1956).
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out of a larger tract sometimes is treated as at least conveying or reserving
an undivided interest in the whole area, subject to partition. 3 But the
exception in the present case could be liberally construed as limited to the
lives of the two life tenants, both of whom were deceased when the action
began.
In Bales v. Duncan4 the deed restricted to residential use all "numbered
lots" in the subdivision. The owner of a tract shown on the plat as "Tract
A" (without a number) planned to operate a day care center, and the
plaintiff, a neighbor, attended a zoning hearing on the question. After
rezoning, and the progress of construction to the extent of $15,000.00, a suit
for injunction was brought two months later. The court held that the deed
restrictions must be strictly construed in favor of the free use of land, and
"Tract A" was not a "numbered lot" within their meaning. The court
added that the delay and laches of plaintiff was a bar to equitable relief.
Side-line restrictions, requiring that "[n]o dwelling shall be located
nearer than fifteen (15) feet to an interior lot line," were involved in Oliver
v. Young. 5 The defendant began building a carport within five and onehalf feet of plaintiff's line, and the court granted an injunction. The defendant then proposed that the carport be separated from the house by a
space of two inches, so that it would cease to be a part of the "dwelling,"
and the trial court agreed. However, the supreme court reversed, relying
upon another provision prohibiting all buildings except "one detached
single family dwelling with carport or garage facilities." This provision, the
court ruled, established the carport as a part of the dwelling, and subject
to the setback provision. Although not a "strict construction" within the
6
rule of Bales v. Duncan,"
the interpretation of the court in Oliver appears
to agree with the intention of the parties.
In Allgood v. Allgood" the court considered several of the elements required to produce a valid deed to land, i.e., mental capacity, execution,
and delivery. A grantor suffering such violent pain as to drive him to
suicide soon thereafter is not necessarily incapable of conveying his property if his mental competence is otherwise amply established. His deed is
admissible in evidence without production of the attesting witnesses when
duly recorded. Execution and recordation raises a presumption of delivery," but the court found that an actual delivery by mail was proved by
the postmarked envelope, addressed to the grantee in the grantor's handwriting. Although the grantor's death occurred before actual receipt, delivery was complete when the document passed out of the grantor's control
with the intention that it be transmitted to the grantee.
23.
24.
25.
26.
27.
28.

McAfee v. Arline, 83 Ga. 645, 10 S.E. 441 (1889).
231 Ga. 813, 204 S.E.2d 104 (1974).
231 Ga. 490, 202 S.E.2d 452 (1973).
231 Ga. 813, 204 S.E.2d 104 (1974).
230 Ga. 312, 196 S.E.2d 888 (1973).
Dollar v. Thompson, 212 Ga. 831, 96 S.E.2d 493 (1957).
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Smith v. Smith2 was a short but scholarly opinion by retiring Judge
Homer Eberhardt, which dealt with liability on a warranty of title. In a
suit by the last grantee in the chain of title against a remote grantor, the
defendant moved for the joinder of all the intermediate warrantors, to
avoid a multiplicity of suits and afford complete relief. The court held that
the plaintiff had a right to select any one or more of the previous warrantors, yet his right to sue is exclusive of any such right in former owners,
who may sue only where they have mended the breach and are seeking
reimbursement, citing Robertson v. Webster."
V.

EASEMENTS

In Fordham v. Bateman" a grantor reserved 22 acres, without highway
frontage, for himself but also reserved an easement over an existing private
road for access to the public highway in vehicles not exceeding two tons
"of the type necessary to the cultivation and harvesting of farm crops" on
the land.32 The grantor leased part of his reserved 22 acres for outdoor
advertising, but the grantee refused to allow signs to be carried over the
private road. The grantor sought to enlarge his easement under a 1967
Georgia statute32 which provided for the condemnation of private ways of
necessity to one who "has no means of access, ingress and egress." The
court agreed that he came within the terms of the act, since he was cut off
from all access to his land except for agricultural purposes. Judge Bell
dissented, reasoning that plaintiff was not a landlocked owner within the
meaning of the act, since all access is limited to some extent.
In Smith v.E.B. Burney Construction Co.34 the court was called upon
to construe Ga. Code Ann. §85-1401 (Rev. 1970), providing for a prescriptive private way by seven years use over "improved land" or twenty years
over "wild lands." The right of way in question crossed a vacant lot in a
subdivision. Although no buildings-stood on the lot, it fronted on a paved
street where all utilities were available. Such a lot is "improved land"
within the statutory meaning, said the court, since the term is used in the
statute as the antonym of "wild lands," and subdivided lots in process of
development cannot be regarded as "wild lands."
What rights accrue in a "proposed street" bounding the described property in a deed? No such street existed on the date of the deed in Martin v.
First State Bank & Trust Co. 3 but thereafter the grantors did establish a
29. 129 Ga. App.618, 200 S.E.2d 504 (1973).
30. 79 Ga. App. 30, 52 S.E.2d 511 (1949).
31. 130 Ga. App. 795, 204 S.E.2d 494, rev'd, 232 Ga. 520, S.E.2d (1974). The
majority opinion took the view that the plaintiff was simply using the act of 1967 to nullify a
valid deed restriction on the use of the land.
32. GA. CODE ANN. §83-101 et seq. (Rev. 1970).
33. GA. CODE ANN. §83-101(b) (Rev.1970).
34. 231 Ga. 772, 204 S.E.2d 93 (1974).
35. 231 Ga. 511, 202 S.E.2d 447 (1973).
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street along the boundary for its full length of 390.68 feet, and the grantee
began using it for access to his land. The court held that the deed conferred
upon him an easement in futuro which came into full effect as soon as the
street was laid out or dedicated. The holding is supported by the leading
case of Johnson v. Arnold6 and a full annotation of general authorities in
Annot., 46 A.L.R.2d 461, 463 (1956).
In Berolzheimer v. Taylor37 the court answered in the negative a question
concerning the creation of implied easements. Conceding that easements
may be created by implication as well as by express agreement, the court
was faced with the provisions of Ga. Code Ann. §85-1404 (Rev. 1970),
which provides that a "parol license" becomes irrevocable and is converted
into an easement when the licensee has incurred expense in executing it.
The owners of Little Saint Simons Island employed Captain Taylor as
their island manager, and in 1925 he built for them and at their expense a
dock and garage on the main Saint Simons Island as access to their property. These facilities were erected on property belonging to Captain Taylor's brothers and were thereafter used by the owners 6f the island until
the land on which they stood was acquired by the Sea Island Co. Since
there was no evidence of any express agreement for such use, the court took
the position that the use could evidence no more than an implied license,
and that the language "parol license" in Ga. Code Ann. §85-1404 (Rev.
1970) would not be extended to include more than its express provisions.
The court drew a sharp line between a parol license, which is express, and
an implied license, which is presumed from the acts of the licensor. The
statute must be confined to cases where there is an express oral license.
VI.

EMINENT DOMAIN

One of the oldest principles of eminent domain was that one man's land
cannot be taken to be given to another. But some states have provided by
statute for compensation in the form of other land equivalent to that taken.
Thus where a landowner is landlocked by a proposed highway, adjoining
land may be condemned to provide him with access to a public thoroughfare. 5 In Hinson v. Department of Transportation3 the first case of "substitute compensation" came before the Georgia Supreme Court. The state
sought to condemn land to serve as a new right of way for a railroad
displaced by highway construction. The court gave its approval generally
to the principle of substitute compensation 0 and pointed out that in this
36. 91 Ga. 659, 18 S.E. 370 (1893).
37. 230 Ga. 595, 195 S.E.2d 675 (1973).
38. State Highway Comm'r v. Totowa Lumber & Supply Co., 96 N.J. Super. 115, 232 A.2d
655 (1967).
39. 230 Ga. 314, 196 S.E.2d 883 (1973).
40. See cases collected in Annot., 20 A.L.R.3d 862 (1968). The Georgia Court of Appeals

MERCER LAW REVIEW

[Vol. 26

particular case it would be inconvenient and circuitous for the state to
condemn the railroad's property, and then for the railroad to condemn
other land for relocation purposes.
Norton Realty & Loan Co. v. Board of Education of Hall County4 was
a condemnation proceeding for a sewer line serving one of the county
schools in which several questions were raised by the landowner. One
objection was that the line would serve other landowners in addition to the
school in question. The court answered that the school must not be deprived of a needed facility because it may also be useful for other purposes,
there being no evidence that the taking was a mere pretext for accomplishing such other purposes. Another objection was that the land taken was
outside its district boundaries. This contention was overruled on the analogy of previous holdings that a municipality could condemn land outside
its borders.2
The bar has made repeated assaults on the doctrine that the courts will
not go behind discretionary acts of the condemning authorities to inquire
into questions of necessity, feasibility, practicality and desirability.
Department of Transportation v. Livaditis 3 concedes that the power of
condemnation must be fairly exercised, that the condemnee must not be
"singled out" in an abuse of power, and that actions taken in bad faith,
capriciously or wantonly injurious should not be upheld. Nor can the condemning power be used merely to take property for use of private persons
for private gain. The trial judge was convinced that the road being taken
was for purely private rather than public purposes; that it would be used
predominantly by one corporation, and would not aid public access to
highways. The court disagreed, arguing that so long as the facility serves
the public generally, comparative usefulness is no concern of the courts.
The holding is well supported by authority in Georgia and other states.
Cases of interference with the discretion of the condemning authority are
44
rare.
had already accepted the principle in Benton v. State Highway Dept., 111 Ga. App. 861, 143
S.E.2d 396 (1965), involving relocation of an existing gas pipeline.
41. 129 Ga. App. 668, 200 S.E.2d 461 (1973).
42. Howard v. City of Atlanta, 190 Ga. 730, 10 S.E.2d 190 (1940).
43. 129 Ga. App. 358, 199 S.E.2d 573 (1973).
44. Condemnation was denied: (1) Where the property was shown to have been taken
under pressure of political influence for the benefit of an adjoining owner. Redevelopment
Authority v. Owners or Parties at Interest, 1 Pa. Com. 378, 274 A.2d 244 (1971). (2) Where
the property was taken by a city as a parking lot after it had sold an existing adjacent parking
lot for private use. Reel v. City of Freeport, 61 Il1. App. 2d 488, 209 N.E.2d 675 (1965). (3)
Where a pipeline company attempted to run its line across a private wildlife preserve although another strip was available. Texas Eastern Transmission Corp. v. Wildlife Preserves,
Inc., 48 N.J. 261, 225 A.2d 130 (1966). (4) Where a school site was taken which might not be
needed for thirty years. Board of Educ. v. Baczewski, 340 Mich. 265, 65 N.W.2d 810 (1954).
(5) Where park lands are taken for a highway despite the fact that a feasible alternative route
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In Taylor v. Georgia Power Co.45 the condemnor amended its original
notice by adding certain requirements that the condemnor should relocate
its lines and poles if necessary for the construction of a spur track on the
property. The court conceded that no amendment could be allowed which
enlarged the land taken, but here the amendment merely limited the condemnor's use of the land. It did not amount to an abandonment of the
original taking, nor was it a substantial change affecting the owner's rights.
Woodside v. City of Atlanta46 held that a taking occurs at the moment of
filing the award in the clerk's office, but this does not mean the rights of
the parties are thereafter immutably fixed. The amendment, therefore,
was properly allowed. The opinion is well supported by authority. '
The rule is well established that a condemnee may recover not only for
the land taken, but also for consequential damages to adjoining lands
owned by him. But what if the adjoining land is not owned by him alone,
but by him and another as tenants in common? Georgia Power Co. v.
Bray" appears to be a case of first impression in Georgia on the question.
The court pointed out that if such recovery is denied in the condemnation
proceeding, the judgment will bar any further claim on his part. The condemnee has a right to consequential damages as to all of his contiguous
property, and the fact that his interest in the adjacent tract is not a full
fee simple title should not bar the operation of the rule.
Valuation was the prime issue in State Highway Department v.
Stevens." The taking of 128 acres in Liberty County for a non-access highway along the coast of the Atlantic left the owner 2,000 acres of open
undeveloped land on one side of the highway and 700 on the other. The
condemnor offered $28,107, the condemnee asked for $1,192,500, and the
jury verdict for $457,000 was affirmed. Much of the land which became
landlocked except by boat or helicoptor would have been subdividable for
residential waterfront lots at $10,000 per acre. The trial judge told the jury
that if they believed the land was suitable for residential or commercial
subdivision purposes, and there was a reasonable probability that such use
could be made, they might accept the valuations resulting therefrom as the
"highest and best use." This charge was correct, said the court, and the
fact that additional jury instructions dealing with valuation as timber
lands were much less specific would not require a reversal.
Abutting landowners have a special easement of access to highways in
exists. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). (6) The taking
of land by a railroad for a spur track serving only one customer. Atlanta, Stone Mountain &
Lithonia Rd. Co. v. Bradley, 141 Ga. 740, 81 S.E. 1104 (1914).
45. 129 Ga. App. 89, 196 S.E.2d 701 (1973).
46. 214 Ga. 75, 103 S.E.2d 108 (1958).
47. 27 AM.JUR.2d Eminent Domain §398 (1966).
48. 130 Ga. App. 618, 204 S.E.2d 351 (1974).
49. 128 Ga. App. 418, 196 S.E.2d 890 (1973).
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addition to their rights as members of the general public. 50 But when an
entirely new highway is established without access to adjoining landowners, are they entitled to compensation for loss of access? A divided court
had previously held that loss of access would be an element of damages
even on an entirely new route.5 1 The question was reconsidered in
2
Department of Transportationv. Hardin"
and the prior opinion was overruled. Under the statutes providing for limited access highways, commonly
known as expressways, the right of ingress and egress to or from abutting
lands is expressly prohibited except at designated points. It follows that
no right of access ever arises, and there is none for which an owner can be
compensated. But the court conceded the continued right of compensation
for cutting one tract into two tracts, neither accessible from the other, or
for leaving part of the remaining tract landlocked.
VII.

ESTATES OF DECEDENTS

Where a will left a life estate to the testator's two sisters with a crossremainder to the survivor, naming them both as co-executrices with power
to borrow money and thereby to encumber any property, it was held in
Lewis v. Tenille Banking Co. 53 that a security deed executed by them in
their own names without reference to the will or any powers thereunder was
a conveyance only of their individual life estates, and did not affect the
remainder interest. Where there is an interest and a power co-existing in
the same person over property, a conveyance without express or implied
reference to the power attaches only to the interest and not to the power.
The rule is well supported by authority in Georgia and in most states, but
is often harsh in application. In Butler v. Prudden5 4 the court quoted Justice Story, 55 enumerating exceptions to the rule, the third exception being
"where the instrument of execution would have no operation, but would
be utterly insensible and absurd if it was not the execution of a power."5'
Under this exception, evidence can be admitted that the proceeds of the
sale or loan were based upon the value of the entire fee rather than the life
estate17 or that the parties intended to convey a fee simple title. 58
In McGee v. Craig" a will gave land to three daughters for life or until
their marriage, with reversion to the estate. All three died unmarried, so
50.
51.
52.
53.
54.
55.

Barham v. Grant, 185 Ga. 601, 196 S.E. 43 (1938).
State Highway Dept. v. Lumpkin, 222 Ga. 727, 152 S.E.2d 557 (1966).
231 Ga. 359, 201 S.E.2d 441 (1973).
230 Ga. 529, 198 S.E.2d 172 (1973).
182 Ga. 189, 185 S.E. 102 (1935).
Blagge v. Miles, 3 F. Cas. 559 (No. 1479) (D. Mass. 1841).

56.

182 Ga. at 191, 185 S.E. at 104.

57.
58.
59.

Mayo v. Harrison, 134 Ga. 737, 68 S.E. 497 (1910).
Mathis v. Glawson, 149 Ga. 752, 102 S.E. 351 (1920).
230 Ga. 553, 198 S.E.2d 165 (1973).
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that the land became the property of the testator's heirs generally. It was
shown that one heir received a deed from all the others to another tract,
under an oral agreement by which he renounced all interest in the estate.
The court upheld a judgment sustaining the oral agreement under a jury
verdict. Agreements among heirs at law for division of the assets of an
estate are valid, even though not reduced to writing, where they are taken
out of the statute of frauds by performance. Here the deed contained no
reference to the alleged oral agreement. Even though the agreement must
be proven beyond a reasonable doubt, the verdict was authorized by the
evidence.
VIII.

HIGHWAYS, ROADS, AND STREETS

One of the thorniest problems of Georgia law concerns the power of
municipal corporations to close streets. Under an act of 1962 they are
vested with general authority to close streets and alleys independently of
their own particular charter. 0 But it still remains true that such power
must be exercised for the benefit of the public at large rather than for
private purposes. 1 In Sutton v. City of Cordele2 the city leased a street
area to an abutting landowner, permitting him to extend his building into
the former street area. Before the lease expired, the city (perhaps under
the aegis of a new administration?) ordered the building removed. Its
action was upheld by the court which pointed out that the area of encroachment constituted a public street, the use of which had never been
abandoned by the public, and the former city officials had no right to
permit the erection of obstructions upon any part of its width. The opinion
is in accord with Georgia precedents and authorities in other states. 3 The
closing of a public thoroughfare is an exercise of the police power, and its
exercise, often the cause of great private inconvenience, must be justified
by considerations of substantial public needs and benefits.14 On the other
hand, a city should be able in its discretion to dispose of unneeded public
property, and one who seeks to challenge such disposition should be required to show a public need for the area in question. This the Georgia
cases do not require.
In Griffith v. C. & E. Builders, Inc.15 the city (Lilburn, Georgia) was not
60. GA. CODE ANN. §69-312 (Rev. 1967); see also GA. CODE ANN. §69-207 (Rev. 1967).
61. Dunlap v. Tift, 209 Ga. 201, 71 S.E.2d 237 (1952).
62. 230 Ga. 681, 198 S.E.2d 856 (1973).
63. Closing a street for private purposes is generally condemned. See Witsen v. Gutman,
79 Md. 405, 29 A. 608 (1894); City of Rock Hill v. Cothran, 209 S.C. 357, 40 S.E.2d 239 (1946).
The interests of abutting owners are subordinate to those of the general public. Yarrow First
Ass'n v. Town of Clyde Hill, 66 Wash.2d 477, 403 P.2d 49 (1965).
64. Sweetwater Valley Memorial Park v. Sweetwater, 213 Tenn. 1, 372 S.W.2d 168 (1963);
Fry v. O'Leary, 141 Wash. 465, 252 P. 111 (1927).
65. 231 Ga. 255, 200 S.E.2d 874 (1973).
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a party to the litigation, but had adopted a resolution closing a subdivision
street and had then quitclaimed the area to private persons who proceeded
to plant grass and erect a basketball post which obstructed any further use
for street purposes. The effect was to deprive the plaintiff of all access to
a 29.2 acre tract he had planned to improve with apartment houses. The
court again announced the same principles set forth in Sutton v. City of
Cordele,6 and required a showing from the municipality that the street was
no longer useful or convenient to the public, or that a new street would be
laid out in its place.
The case of Martin v. FirstState Bank & Trust Co.67 is discussed under
the heading of EASEMENTS, but involves the rights of an abutting owner in
a proposed street, referred to in his deed. Also the case of Southernaire
Corp. v. Worley"5 (discussed under BOUNDARIES) deals with the easement
of a landowner whose boundaries fail to abut on the street by one foot.
9
Charles v. Cobb County"
involved variations on several well-established
rules. It appeared that the county acquired a strip of land for a new road
across plaintiffs property leading to a commercial enterprise known as
"The Columns." The road was to be named "Columns Road," and three
columns were placed in the right of way. It was suggestd that the road was
to be established solely for the benefit of a particular private enterprise,
but the court refused to interfere with the discretion of the County Commissioners. 0 Other questions were reserved by the court in sending the case
back for trial. One such question of great interest is whether the three
columns constituted an advertising sign within the prohibition of the statute."j
IX.

LANDLORD AND TENANT

To quote Justice Holmes, "the law as to leases is not a matter of logic
in vacuo; it is a matter of history that has not forgotten Lord Coke." 7 Mere
occupancy of the land of another with his consent, express or implied, in
subordination to his title, will be sufficient to create the relation of landlord and tenant. 73 The rule, however, requires some act of the occupant
recognizing the owner as his landlord, i.e., an attornment, which takes us
back to Lord Coke, Blackstone, Kent, and in due course to Justice Holmes.
66. See note 62, supra.
67. 231 Ga. 511, 202 S.E.2d 447 (1973).
68. 230 Ga. 486, 197 S.E.2d 726 (1973).
69. 231 Ga. 696, 203 S.E.2d 503 (1974).
70. This is generally not objectionable where the new road also will serve others as the
occasion arises. Tift v. Atlantic Coast Line R.R., 161 Ga. 432, 131 S.E. 46 (1935).
71. GA. CODE ANN. §95-2002 (Rev. 1972).
72. Gardiner v. William S. Butler & Co., 245 U.S. 603, 605 (1918).
73. Hawkins v. Tanner, 129 Ga. 497, 59 S.E. 225 (1907).
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In Johnson v. Freedman74 a corporation holding a security deed (the Georgia substitute for a mortgage) foreclosed under the contractual power of
sale after due advertising, and the property was purchased by the corporation's president. The instrument provided that upon foreclosure and sale
the mortgagor should become a tenant holding over, subject to summary
dispossession. The court held that such a provision in the security deed or
mortgage was sufficient to create the relation of landlord and tenant so as
to authorize a dispossessory proceeding under the act of 1971.11
There is such a thing as a real estate sales contract disguised as a lease.
In Hardy v. Ramey7" the contract bore the caption "Lease with Option to
Buy." It provided for a monthly rent, but upon exercise of the option, all
rents paid were to be applied to the purchase price, making it possible for
the lessee to acquire fee simple title without any actual rental expense. The
court, however, was not impressed. The contract remained merely as a
lease with an option to purchase, and the relation of landlord and tenant
continued to exist with liability for rent until consummation of the option
by sale. Therefore, the remedy of dispossessory warrant was available to
the lessor.
In Daniel v. Federal National Mortgage Ass'n" a landlord sued to recover possession of the leased premises under the 1971 act 8 and the tenant
sought to challenge its constitutionality because of the provision authorizing service of process by tacking a notice on the door of the leased property.
The court did not reach a decision on this question, however, holding that
a direct appeal from the civil court of Fulton County would not lie because
the required jurisdictional amount of $300 was not involved. The court
viewed the action as one for recovery of possession without any demand
for a money judgment. Justice Ingram dissented on the ground that the
$300 limit was inapplicable to such a proceeding, and "even if a value
could be placed upon the right of continued possession of an apartment in
crowded Atlanta, it certainly would exceed $300 in our day and age."
Under Ga. Code Ann. §61-309 (Rev. 1966) it is a complete defense in an
action for nonpayment of rent for the tenant to tender the landlord all rents
allegedly owed, plus costs, within seven days after service. The court in
9
Terrell v. Griffith"
ruled that payment of the rent due without costs was
insufficient, and left the dispossessory proceeding pending. A second proceeding brought thereafter for subsequent defaults was held barred by the
pendency of the former action. The court further ruled that the first action
was defective since no demand for possession was made prior to its institution.
74.
75.
76.
77.
78.
79.

128
GA.
128
231
GA.
129

Ga. App. 480, 197 S.E.2d 400 (1973).
CODE ANN. §61-303 et seq. (Supp. 1973).
Ga. App. 875, 198 S.E.2d 360 (1973).
Ga. 385, 202 S.E.2d 388 (1973).
CODE ANN. §61-303(2) (Supp. 1973).
Ga. App. 675, 200 S.E.2d 485 (1973).
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West Court Square v. Assayags' was another dispossessory proceeding
under the 1971 act.' The statute goes to unprecedented lengths to insure
notice and opportunity for a hearing to the tenant, and permits him to
answer "at or before the time of hearing." The answer may be in writing
or oral. If the answer is oral "the substance thereof shall be endorsed on
the dispossessory affidavit." The act also provides for the issuance of a writ
of possession "if the tenant fails to answer." The language last quoted was
construed by the court to mean that where the tenant fails to answer at or
before the time of hearing, the case is in default. Here the hearing date was
seven days after service was perfected upon the tenant, and the court ruled
that the landlord's motion to strike the answer, because the answer was
filed too late, should have been granted, but that the tenant's motion2 to
open the default should be heard and passed upon by the trial court.1
Unless otherwise provided in the lease, a landlord fully parts with his
possession and right to possession. 3 Even after default in payment of rent,
he cannot forcibly re-enter, but must give notice to quit and, if not complied with, must employ legal process.8 ' But in Pitman v. Griffeth, 5 the
landlord, contending that the lease had expired, padlocked the premises.
The court upheld the lower court's grant of an interlocutory injunction
against any interference by the landlord with the occupancy of the lessee
pending determination of the disputed point. The court, however, did
require the tenant to post an indemnity bond to pay any costs or damages.
In Wilson v. Lee s6 the tenant held over after the expiration of a ten-year
lease, but claimed to be a tenant at will under a lease provision. The
provision granted him that status if he remained in possession without
another specific agreement and with the landlord's acquiescence after expiration of the lease. It was shown that the landlord gave written notice to
quit, and the tenant thus became a mere tenant at sufferance, subject to
immediate eviction. The court dismissed the tenant's contention and characterized the case as a frivolous appeal justifying an award of damages to
the landlord.
Milam v. Housing Authority of Columbus 7 presented a problem similar
to that involved in Jenkins v. Allen Temple Development Co."8 which
80. 129 Ga. App. 59, 198 S.E.2d 510 (1973).
81. GA. CODE ANN. §61-303 (Supp. 1973).
82. The opinion does not inform us when the tenant's defenses were first filed, although
it states the time of filing various amendments. Perhaps we may assume they were not filed
within the seven day period after service.
83. University Apartments, Inc. v. Uhler, 84 Ga. App. 720, 67 S.E.2d 201 (1951); Livaditis
v. American Cas. Co., 117 Ga. App. 297, 160 S.E.2d 449 (1968).
84. Entelman v. Hagood, 95 Ga. 390, 22 S.E. 545 (1895).
85. 231 Ga. 136, 200 S.E.2d 760 (1973).
86. 129 Ga. App. 647, 200 S.E.2d 480 (1973).
87. 129 Ga. App. 188, 199 S.E.2d 107 (1973).
88. 127 Ga. App. 61, 192 S.E.2d 714 (1972).
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recognized the power of the Department of Housing and Urban Development (HUD) to promulgate regulations pertaining to public housing tenants, so that a landlord could not refuse to renew a lease upon its expiration
without good cause, where he had accepted financial assistance under the
National Housing Act.89 In Milam the tenant complained that he received
a notice of termination from the housing authority which gave no reason
therefor, and afforded him no administrative hearing. The court agreed
with the tenant, and followed the rulings of many other courts in upholding
the power of HUD to make such requirements, although the tenant might
have been sufficiently protected under general constitutional principles.
Municipal ordinances and housing codes may nullify the right of a landlord to collect rent by establishing standards of habitability, ° but they
cannot defeat his right to regain possession where the tenant claiming
uninhabitability continues in possession." In Morris v. Jones 2 the house
lacked a bathroom and hot water, and had been declared unfit for human
habitation by the Macon housing inspector for non-compliance with the
municipal housing code. The court ruled that the tenant's continued occupancy prevented him from claiming a constructive eviction, and entitled
the landlord to a writ of possession.
Smith v. Top Dollar Stores, Inc. 3 dealt with an action for recovery of
rent and damages against a tenant who moved into the premises under an
oral agreement. The parties attempted to agree upon a written lease, but
it was never consummated. The landlord contended that the agreement
was taken out of the statute of frauds by part performance under Ga. Code
Ann. §20-402(3) (Rev. 1965). The tenant had yielded to the landlord's
demand by paying increased monthly rent and by making three separate
checks to the various landlords instead of one. Also, the landlord had paid
for repairs on the demand of the tenant. The court ruled that performance
must be accepted "in accordance with the contract," but that it must first
be established that the contract, even though it was oral, was certain and
definite in all essential particulars. Here, since the parties had not agreed
on the terms of ten out of 18 paragraphs, the tenant was under no liability
except for actual occupancy, plus any damages to the property caused by
him.
89. See Pindar, Annual Survey of Georgia Law: Real Property, 25 MERCER L. REV. 211,
222 (1974).
90. See Brown v. Southall Realty Co., 237 A.2d 834 (D.C. App. 1968).
91. A lessee is generally required to vacate the premises within a reasonable time in order
to claim a constructive eviction because of the condition of the premises. See Gateway Co.
v. Charlotte Theatres, 297 F.2d 483 (5th Cir. 1961); Automobile Supply Co. v. Scene-InAction Corp., 340 Ill. 196, 172 N.E. 35 (1930); Toy v. Olinger, 173 Wis. 277, 181 N.W. 295
(1921).
92. 128 Ga. App. 847, 198 S.E.2d 354 (1973).
93. 129 Ga. App. 60, 198 S.E.2d 690 (1973).

MERCER LAW REVIEW

[Vol. 26

Stone Mountain Scenic Railroad v. Stone Mountain Memorial Ass'n 9'
was primarily a suit for construction of the lease under which the shortline railroad line was being operated in Stone Mountain State Park. After
many years of operating the park without a general admission charge, such
a charge was imposed, thus excluding many potential paying passengers
on the railroad, and so reducing its income that it was no longer able to
keep abreast of its rental obligations. The railroad contended that the lease
gave it an implied easement of necessity for free ingress and egress of
potential customers, since there was no other access to the railroad than
through other lands of the lessor. The court denied the contention for
several reasons, pointing out that the original charter of the association
provided for the establishment of admission charges. Furthermore, since
only automobiles were charged, free access was permitted to pedestrians
and bus passengers.
X.

LIENS

Chew Construction Co. v. Oconee Rest Home, Inc. 5 was an action for
the foreclosure of a materialman's lien. A landowner made a construction
contract with the plaintiff, and, on the same day, made a similar contract
for the same job on the same property with the Washington County Redevelopment Corp. Each contract provided for completion within six months.
Within three months after completion of the work, a claim of lien was filed
against the landowner, but it appeared that before any work had commenced, the landowner had conveyed the property to the Washington
County Redevelopment Corp. and had no interest in the property when the
claim of lien was filed. The court held that such a conveyance passed title
free of any claim of lien which might thereafter arise for future work or
materials, and, since the development corporation was not a party, no lien
could be established against its property.
Bennett Iron Works, Inc. v. UndergroundAtlanta, Inc.9 not only opened
a window on the subterranean activities of Georgia's capital city, but also
gave the court an opportunity to clarify several points on lien foreclosure.
Where land is under lease, and the lessee contracts for improvements, a
materialman's lien attaches to the leasehold estate. Since in the present
case Underground Atlanta held a ninety-nine year lease, the leasehold
estate was almost equivalent to a fee. Under recent legislation,97 no joinder
in the suit of the bankrupt contractor was necessary, but still the claimant
was required to prove the existence of a contract between the landowner
and some person which provided for the construction of the improvements
94.
95.
96.
97.

230
130
130
GA.

Ga. 800, 199 S.E.2d 216 (1973).
Ga. App. 786, 204 S.E.2d 525 (1974).
Ga. App. 653, 204 S.E.2d 331 (1974).
CODE ANN. §67-2002(4) (Supp. 1973).
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in which the materials were incorporated. The court was of the opinion
that provisions in a sublease from Underground Atlanta to English Roadhouses, Inc., in which English Roadhouses agreed to erect a certain building in consideration of a $5000 rent credit, constituted a construction contract within the rule.
5
In Neel v. Hicks"
a landowner executed an instrument styled as a
"lease" with Pizza Inn, Inc., in which the latter agreed to construct a
certain building. Upon the completion of the building, it would be sold to
the landowner for a given price, whereupon the lease would go into effect
and rent payments begin. Pizza Inn contracted the job to a builder, to
whom material was furnished by plaintiff. A claim of lien was filed and a
judgment obtained against the builder. In reversing the lower court, the
court held that Pizza Inn was not a tenant during the construction phase,
but a contractor, and the fact that it became a tenant afterward would not
bring into effect the usual lessor's exemption from liens for construction
work contracted for by a tenant.
XI.

MORTGAGES

Georgia has two priority devices, both of which are fairly unique in the
American legal system. The security deed, or "Deed to Secure Debt,"
invariably used instead of the mortgage, was designed to give legal title to
one creditor, with resulting priority over mechanics' liens, judgments,
mortgages, and widow's claims." The anomaly is that a provision in the
security deed for automatic reversion of title upon payment will convert it
into a mere mortgage. 1' Yet there is a statute providing for automatic
reversion upon payment.101 The other unique priority device is the "Year's
Support" statute, under which a widow and minor children may obtain an
award of legal title to realty, with complete ascendancy over mortgages and
other liens.'10
Hammett v. Citizens & Southern National Bank'"° illustrates one of the
exceptions to the priority of a year's support, the purchase-money mortgage."0 4 The husband had executed a so-called "Consumer Property Improvement Note," which recited that the loan was for "repairs furnished
and goods added to and becoming an integral part of" certain described
real estate, to which the payee "has security title" until paid. This language was held sufficient to create a purchase-money mortgage within the
98. 129 Ga. App. 206, 199 S.E.2d 393 (1973).
99. Pusser v. Thompson, 132 Ga. 280, 64 S.E. 75 (1909).
100. Scott v. Hughes, 124 Ga. 1000, 53 S.E. 453 (1906).

101.

GA. CODE ANN. §67-1301 (Rev. 1967).

102. GA. CODE ANN. §113-1508(1) (Rev. 1959); Clowers v. Clemons, 185 Ga. 567, 196 S.E.
28 (1938).
103. 231 Ga. 400, 202 S.E.2d 66 (1973).
104.

GA. CODE ANN. §113-1011 (Rev. 1959).
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exception, and gave priority over the year's support.
The purchase-money mortgage was evaluated again in Poteat v.
Butler.15 There was a drastic statute enacted in 1966 under which the
penalty for usury was the forfeiture of the entire principal and interest of
loans on residential second mortgages. 0 The act contained no express
exception as to purchase-money mortgages, nor did it exempt isolated
transactions by persons who were not in the money-lending business. The
court reasoned that where a vendor of land took back a note and mortgage
for part of the purchase price he was not making a "loan" within the
meaning of the act, but was simply extending credit, and the forfeiture was
denied, following an earlier decision.' °7
The "open-end" clause is one of perpetual interest to lawyers representing banks and other financial institutions. In Courson v. Atkinson & Griffin, Inc. 0 1 the security deed recited that it also secured "any other indebtedness of mine to payee, whether such indebtedness arises by overdraft,
open account, endorser, liability as a partner in a firm, or in any other way
whatsoever." The court recognized that if at any time the maker ceased
to be indebted to the lender on any account, the coverage of the security
deed terminated and that the security deed could not cover subsequent
advances or debts. The evidence showed, however, that such a debt-free
moment in time had never been reached, although the maker conveyed the
property to a bona fide purchaser prior to the date of the last item of
indebtedness. The court followed well established precedents and sustained the priority of the dragnet clause. Georgia courts have repeatedly
held that when one purchases subject to a recorded open-end mortgage, he
is charged with notice of its provisions.' The only limits on the open-end
rule are those excluding joint obligations,"10 tort liabilities,"' and debts
owing to a transferee of the security deed not arising out of the property
itself."2 In other states, requirements have been imposed that the dragnet
clause contain a statement of the maximum period and amounts of future
advances to be covered."' In some states optional advances, as distinguished from those which are compulsory under the loan agreement, will
not have priority over known intervening liens."' Georgia cases make no
5
such limitation.
105.
106.
107.
another
108.
109.
110.
112.

231 Ga. 187, 200 S.E.2d 741 (1973).
GA. CODE ANN. §57-203 (Rev. 1971).
Garner v. Sission Properties, Inc., 198 Ga. 203, 31 S.E.2d 400 (1944) (construing
statute).
230 Ga. 643, 198 S.E.2d 675 (1973).
Decatur Lumber & Supply Co. v. Baker, 210 Ga. 184, 78 S.E.2d 417 (1953).
Bank of Lafayette v. Giles, 208 Ga. 674, 69 S.E.2d 78 (1952).
GA. CODE ANN. §67-1316 (Rev. 1967).
Id. See also Reisman v. Jacobs, 107 Ga. App. 200, 129 S.E.2d 338 (1962).

113.

See 4 AMERICAN

114.
115.

Id.
See Whitley v. Williams, 215 Ga. 1, 108 S.E.2d 864 (1959).
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The case of Fourth National Bank of Columbus v. Grant"' is a second
appearance of the case discussed here last year." 7 The court again held that
the security deed vested legal title in the grantee, subject to the equity of
redemption, but that a letter of the same date limited the right to reconvey
so that the death of the grantor before final payment terminated such right
provided the grantee elected to cancel the remaining balance due.
The constitutionality of mortgage foreclosure by exercise of the power of
sale again came before the court in Ruff v. Lee."' It was alleged by the
mortgagor that the statute under which the sale took place", failed to
provide for due process and a hearing before the sale. The court pointed
out that the sale actually took place under the contractual terms of the
security deed signed by the complainant, and the only effect of the statute
was to require that such sales conform to the requirements of sheriff's sales.
If the statute were struck down, the contract would continue to govern, and
such a contract was not against public policy, citing Scott v. Paisley. 2° The
concurring opinion of Justice Gunter distinguished the recent decisions of
Sniadach v. Family Finance Corp.'2 and Fuentes v. Shevin 22 in that the
Georgia security deed was itself a prima facie waiver of procedural due
process rights, and that there was no such gross inequality of bargaining
power between the parties as to produce an unconscionable "contract of
adhesion."" 3
In Keith v. Yarbrough'24 a foreclosure of a security deed under power of
sale was attacked on the ground that the grantor was misled as to the
nature of the instrument she was signing. The mortgage was drawn in favor
of her attorney for defense of a dispossessory proceeding against the property. The court pointed out that she thereafter made installment payments
on the note and later defaulted. Relief was denied under the rule that he
who seeks equity must do equity, and it appeared that no tender had been
made of the installments which were past due.
XII.

REAL ESTATE BROKERS

In Sims v. Mayflower Apartments, Inc.'25 suit was brought to recover a
116. 231 Ga. 692, 203 S.E.2d 517 (1974).
117. See Pindar, Annual Survey of Georgia Law: Real Property, 25 MERCER L. REv. 211,
226 (1973).
118. 230 Ga. 426, 197 S.E.2d 376 (1973).
119. GA. CODE ANN. §67-1506 (Supp. 1973).
120. 158 Ga. 876, 124 S.E. 726 (1924), aff'd, 271 U.S. 632 (1926).
121. 395 U.S. 337 (1969).
122. 407 U.S. 67 (1972).
123. The term refers to a standardized contract drafted by a party of superior bargaining
strength and imposed upon the other party for complete adhesion or total rejection. See
Redding v. Gulf Oil Corp., 67 Misc.2d 464, 324 N.Y.S.2d 490 (1971). A somewhat similar
security instrument authorizing a non-judicial foreclosure sale was upheld in MCA, Inc. v.
Universal Diversified Enterprises Corp., 27 Cal. App. 3d 170, 103 Cal. Rptr. 522 (1972).
124. 231 Ga. 770, 204 S.E.2d 111 (1974).
125. 130 Ga. App. 695, 204 S.E.2d 358 (1974).
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brokerage commission under the terms of a lease with an option to purchase. The plaintiff claimed that a sale of the corporate stock in the lessorcorporation to the lessee was an evasive exercise of the option so as to
entitle the plaintiff-broker to his commission. The court was urged to
"pierce the corporate veil," and to hold that the stock transaction was
equivalent to a sale of the real estate, but the contention was not passed
upon by the court because the conditions for the exercise of the option
under the lease had never occurred. We know that much real estate
changes hands without a deed or conveyance by the transfer of controlling
stock in the corporate owner, but such a transfer cannot ordinarily be
regarded as a sale of land. The claim for a sales commission was also denied
by the court because the broker continued to accept commissions on rentals after notice of the sale of stock.
In the case of Mrs. E.B. Smith Realty Co. v. Hubbard"' a broker sued
for compensation under a sales contract which provided for a commission
payable by the seller "upon closing of the sale." It developed that the seller
did not have a marketable title due to a serious doubt as to the correct
location of one of the boundaries of the property. According to the court,
the purchaser had a right to reject the title and refuse to close, and the
broker could recover under the additional provision of the contract that "if
the failure to close should result from an inability or failure of the seller to
deliver to the purchaser a good and merchantable title" to the land, the
stated commission was nevertheless to be paid. Provisions making commissions contingent upon actual closing are rather common, and, even
without further provision, it has been held that where the closing is defeated through the seller's willful default, there may still be a recovery of
compensation by the broker.' But here the failure to produce a marketable title was not willful, and resort must be had to the express language of
the agreement. The opinion also includes a very useful, comprehensive
discussion of what constitutes a marketable title.
In sales contracts it is important to distinguish between indefinite physical boundaries which make a title unmarketable, as in Mrs. E.B. Smith
Realty Co. v. Hubbard,' and an indefinite description of the boundaries
in the sales contract. In Wallace v. Adamson "' the contract was for the sale
of "all that tract of land Land lot 112 of the 5th dist. of Clayton County
Ga. Being 36 Acers (sic) on New Hope Road."' ' 30 A description of this sort
in a deed would clearly be invalid. The broker sued for his commission
under the terms of the sales contract. Since the entire contract was void
and unenforceable because of the void description, the provision for the
126. 130 Ga. App. 672, 204 S.E.2d 366 (1974).
127. M.C. Kiser Real Estate Co. v. Shippen Hardwood Lumber Co., 34 Ga. App. 308, 129
S.E. 294 (1925); Goldstein v. Rosenberg, 331 Ill. App. 374, 73 N.E.2d 171 (1947).
128. See note 124, supra.
129. 129 Ga. App. 792, 201 S.E.2d 479 (1973).
130. Id.
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of av. commission was also void.
payment
In White
Watson Enterprises, Inc.'' the owner defended
a suit for
commission on the ground that the sale had not yet been closed due to
difficulties arising from unsatisfied liens on the property. The provisions
of the contract are not set forth in the decision, but apparently it contained no requirement that compensation be payable only at closing, or
from the proceeds of the sale. The court held that the commission was
payable without awaiting the closing, and that any question as to the
licensing of the broker was waived by defendant's admission that the commission would be due at closing.
XIII.

SALES CONTRACTS

In Essuon v. Raynor'32 a buyer sued for specific performance and damages on a contract to sell "all that tract or parcel of land and improvements
thereon known as 344 Wilkerson Drive, S.E., Atlanta, Georgia (a complete
legal description is to be attached hereto and become a part of this contract). ' 133 It has been established that a provision for adding a fuller description at a later date neither adds to nor detracts from the validity of a
description in a sales contract.' The validity, if not desirability, of streetnumber descriptions is settled also. 35 Here the seller contended that the
City of Atlanta was located in two counties, and the contract failed to
specify whether the property was in DeKalb or Fulton County. The court
held that there was a sufficient key to admit parol evidence on this point,
and the contract was therefore valid. The court also ruled that where it
appeared that the seller had already conveyed to a bona fide purchaser
without notice, the case should proceed as a suit for damages.
The sufficiency of a description was also involved in Penta Investments,
Inc. v. Robertson.'36 The contract was for the sale of 126.5 acres in a given
land lot, district and county of Georgia north of a designated road. This,
however, without more, would be insufficient. Fortunately for the buyer
seeking specific performance, the contract added: "This land is further
identified as the Horace Robertson tract.' '3 7 Horace Robertson was the
seller-defendant, and such a reference was held sufficient to warrant the
admission of parol evidence identifying his property.
The seller also contended that the contract was too inequitable for enforcement in that it did not provide for security of the purchase money
131. 129 Ga.. App. 203, 199 S.E.2d 357 (1973).
132. 231 Ga. 297, 201 S.E.2d 416 (1973).
133. Id. at 297, 201 S.E.2d at 417.
134. Murphy v. Morse, 96 Ga. App. 513, 100 S.E.2d 623 (1957); Coppage v. King, 96 Ga.
App. 192, 99 S.E.2d 541 (1957).
135. Deich v. Reeves, 203 Ga. 596, 47 S.E.2d 813 (1948).
136. 230 Ga. 401, 197 S.E.2d 358 (1973).
137. Id. at 402, 197 S.E.2d at 359.

MERCER LAW REVIEW

[Vol. 26

notes. But the contract did provide that the purchase money notes should
not be a personal liability of the buyer, but liability should be limited to
the "purchase money security deed," clearly implying an agreement that
such a security deed would be given. The court also pointed out that sales
contracts are not automatically rejected for lack of a provision for purchase
money security, but that each case depends upon its particular facts.'"
Where the buyer is unable to convey title to part of the land sold, equity
will compel him to convey what he owns and grant an abatement of the
price for the remaining land, if the buyer so elects.'39 In Plemons v.
Belcher'45 the buyer contracted to sell a 75 acre tract, but it was shown that
he owned only 30 acres of it. While the court cannot create a new contract
for the parties, neither can it allow the buyer to take advantage of his own
default in contracting to sell more land than he owns. The court reversed
the trial judge and granted a summary judgment for the seller.
XIV.

TAXATION

A constitutional tax exemption cannot be increased or enlarged by statute. This rather obvious sounding principle is apparently one that is easily
overlooked by legislators. A well-intentioned act of 1955141 purported to
confer a homestead exemption upon occupants of co-operative apartments
who were stockholders of a "nonprofit cooperative ownership housing
corporation" subject to a loan under the National Housing Act. In
Brandywine Townhouses, Inc. v. Joint City-County Board of Tax
Assessors4 ' the court examined the act in comparison with the constitutional exemption of "jt]he Homestead of each resident of Georgia actually occupied by the owner as a resident and homestead. . .""
". Title
to the land and buildings was in the corporation, and the occupants were
under a landlord-tenant relationship, although their ownership of stock in
the corporation gave them some of the advantages of outright ownership.
These "tenants" cannot become "owners" through legislative definition so
as to become entitled to the homestead exemption granted to an "owner"
by the Constitution. . . .Obviously, the corporation itself, as the
"owner," is not eligible for the exemption since it does not actually occupy
the property as a residence and homestead.'"
In Stith v. Hudson4 5 an action was brought to set aside a 1939 tax deed
138. The ruling otherwise in Morris v. Yates, 226 Ga. 43, 172 S.E.2d 428 (1970) was
disapproved. 230 Ga. at 404-05, 172 S.E.2d at 360.
139. GA. CODE ANN. §37-806 (Rev. 1962).
140. 231 Ga. 814, 204 S.E.2d 120 (1974).
141. GA. CODE ANN. §92-233(b) (Rev. 1974).
142. 231 Ga. 585, 203 S.E.2d 222 (1974).
143. Id. at 586, 203 S.E.2d at 223.
144. Id. at 587-88, 203 S.E.2d at 224-25,
145. 231 Ga. 520, 202 S.E.2d 392 (1973).
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on two grounds: (1) that the right of redemption was not barred, and
plaintiff had tendered the amount due to the purchasers at the tax sale;
(2) that the sale was void because of an excessive levy upon land worth
$4000 on a tax fi.fa. in the amount of $16.45. The defendants defended by
setting up the act of 194941 which purported to bar the right of redemption
after seven years. Plaintiff then moved to strike this defense on the ground
that the act of 1949 was unconstitutional as retroactive legislation depriving them of a vested property interest. The opinion does not pass upon the
constitutional question, since it was not ruled upon in the lower court. The
case was sent back for further hearing, after holding that the tax collector
was not a necessary party, and that there was no bar by the statute of
limitations. The issue of excessive levy also was sent back for further
disposition by the trial court. We await with interest the next appearance
of the case on appeal.
XV.

TENANTS IN COMMON

One of the hidden dangers of conveyancing is involved in the purchase
of an undivided interest from a tenant in common. Where a deed is made
to two or more persons, their interests are presumed to be equal, but the
fact of unequal interests may be proven.' 7 Unequal contributions by the
cotenants upon the purchase price may create proportionably unequal
interests in the property.' 8 Title attorneys are too prone to assume that
each one of several owners has an equal interest, and when all the owners
execute the same deed there is no difficulty. In Sawyer v. Powell"9 a cotenant conveyed his undivided one-tenth interest, and the other cotenants
sought to set aside the deed because the grantor-cotenant was liable to
them in excess of the value of his interest for rents and profits converted
by him during years of exclusive possession. Georgia statutory law provides
that such a claim in equity "shall be superior to liens placed on his interest
by the tenant in possession receiving the profits."' 50 But the court held that
no such claim may be asserted against a purchaser who takes without
notice, under the rule protecting bona fide purchasers against secret equities.
In Thomas v. Hooks'' a son who was one among several children took
over his father's land, rented it out, collected rents, paid taxes on it, and
sold off timber. After his father's death the son continued the same prac146.

GA. CODE ANN. §§92-8315-16 (Rev. 1974).

147. Estes v. Estes, 205 Ga. 814, 55 S.E.2d 217 (1949); Shiels v. Stark, 14 Ga. 429 (1854).
A deed to three persons, two of whom were husband and wife, was held to vest one-half in
the other grantee, and one-half in the husband and wife together. Mosser v. Dolsay, 132
N.J.Eq. 121, 27 A.2d 155 (1942).
148. 205 Ga. 814, 55 S.E.2d 217 (1949).
149. 230 Ga. 309, 196 S.E.2d 882 (1973).
150.
151.

GA. CODE ANN. §85-1004 (Rev. 1970).
231 Ga. 409, 202 S.E.2d 92 (1973).
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tices, but went further and obtained a warranty deed to himself for part
of the land in return for paying $350 to the holder of a security deed
executed by the father on that parcel. After seven years the son claimed
prescriptive title as against the other heirs of his father. The court did not
agree. The deed did not vest any new title in him, but merely removed an
encumbrance from the land for the benefit of all the heirs, who were tenants in common. There can be no adverse possession between cotenants
until an actual ouster occurs, some act by which notice of an adverse claim
is imparted.'52
XVI.

WATERS

Developers of new shopping centers or apartment projects often find that
the clearing and grading of the site, and paving large areas draws great
quantities of surface water onto adjoining lands, and are soon embroiled
in injunction suits or actions for damages brought by their neighbors. 53
Southern Mutual Investment Corp. v. Langston'14 presented a new type of
injury, combining a question of surface waters with that of riparian rights
along a stream. Four adjoining landowners along Mableton Creek claimed
erosion of their banks by reason of the drainage into the stream of excessive
amounts of surface water from a large apartment project directly on the
opposite side of the creek. Thee project owner defended on several grounds,
claiming that part of the damage arose before it acquired title, and that
part of the damage was attributable to a shopping center upstream. Both
of these defenses were settled adversely to the defendant by the jury's
verdict. The main problem, as often happens in such cases, was the measure of damages, and the sufficiency of the evidence to prove damages.
Damages which occurred before the defendant acquired title must be ruled
out, said the court, as must those which occurred after the filing of suit.
But the jury had viewed the premises, and there was evidence that it would
cost a certain amount to repair the damage, and this was held sufficient
to support the verdict.
Title to ocean frontage property was the issue in State v. Bruce. 55 Applicants for registration of title to 26.4 acres of land on St. Simons Island
described the tract as bounded on the southeast by the high-water mark
of the Atlantic Ocean. The act' 56 required that all adjoining owners be
named as defendants and served, but no adjoining owner was named for
this boundary. The state intervened in the case claiming to be the owner
152. See similar holdings in Erwin v. Miller, 203 Ga. 58, 45 S.E.2d 192 (1947), and Mercer
v. Wayman, 9 Ill.2d 441, 137 N.E.2d 815 (1956).
153. See First Kingston Corp. v. Thompson, 223 Ga. 6, 152 S.E.2d 837 (1967); Crutcher
v. Crawford Land Co., 220 Ga. 298, 138 S.E.2d 580 (1964); Weimer v. Cauble, 214 Ga. 634,
106 S.E.2d 781 (1959).
154. 128 Ga. App. 671, 197 S.E.2d 775 (1973).
155. 231 Ga. 783, 204 S.E.2d 106 (1974).
156. GA. CODE ANN. §§60-215, -602, -207 (Rev. 1965).
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of adjoining property. The applicants objected to the intervention because
the land sought to be registered was west of the average high-water mark
and there existed a strip of land between the high-water mark and the lowwater mark which was not owned by the state, but was, in fact, owned by
the applicants. The court, with one dissenting justice, held that since the
applicants were thus claiming title not only to the described 26.2 acres but
to an additional strip of land over which the ocean rises and falls, the state
must be considered an adjoining landowner. "Whichever line is correct,
low tide or high tide, as the dividing line between the property sought to
be registered and the state's property, the state is still an adjoining landowner and should have been so named in the petition and served
... ,,57 The burning question of title to the beaches and tidelands along
Georgia's coastline on the Atlantic was not passed upon in this opinion,
but the case should be watched for further clarification when the final
decree comes up for review. 55 Under a 1901 statute'59 a free gift was made
to adjoining owners of all "navigable tidelands" to the low-water mark,
reserving an easement for passage and transportation of freights in favor
of the state and the public generally. Similar acts are found in many states.
In Massachusetts the abutting owner was given title to the area between
high and low tidewaters by a colony ordinance of 1641, subject to the
reasonable use of the public for fishing, fowling and navigation. 0 Courts
in some states have established public rights in beaches by long use and
custom, for recreational purposes, even where grants from the state or
United States are construed as running to the low-water mark.'8 '
DeKalb County v. McFarland" 2 made its fourth appearance in the supreme court, and gave occasion for the application of several well recognized rules of law, both substantive and procedural. Plaintiff sued the
county for an injunction and damages for diverting surface and waste
waters from the street onto his property. He obtained a judgment for $1000
damages and $4000 attorneys fees, plus a permanent injunction against
further diversion, all of which was affirmed. The county had no right, said
the court, to destroy the plaintiffs property by increasing the flow of surface water, even though it might have been entitled to discharge such
water in smaller quantities by dedication. The attorneys fees were justified
because of the county's persistent failure to correct the flooding. The availability of flood insurance was an irrelevant issue, as was the possibility of
protecting the property by pipes. The objection that the injunction was
157. 231 Ga. at 785, 204 S.E.2d at 108-09.
158. See Gion v. City of Santa Cruz, 2 Cal.3d 29, 84 Cal. Rptr. 162, 465 P.2d 50 (1970).
159. GA. CODE ANN. §85-1309 (Rev. 1970).
160. City of Boston v. Boston Port Dev. Co., 308 Mass. 72, 30 N.E.2d 896 (1941).
161. State ex rel. Thornton v. Hay, 254 Ore. 584, 462 P.2d 671 (1969). See also Annot., 52
A.L.R. 1186 (1928). See Note, The Public Trust in Tidal Areas: A Sometime Submerged
Traditional Doctrine, 79 YALE L.J. 762 (1970).
162. 231 Ga. 649, 203 S.E.2d 495 (1974).
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mandatory is no longer valid in Georgia since the repeal of Ga. Code Ann.
§55-110 by the Civil Practice Act of 1966.
XVII.

ZONING

Where a county establishes conditional uses of land under special or
general legislative authority, it is an exhaustive exercise of its discretionary
powers so that it could not thereafter refuse or delay the issuance of a use
permit in compliance with conditions imposed. In MartinMarietta Corp.
v. Douglas County'63 the county had adopted a resolution authorizing the
zoning of county land for "Residential-Agricultural" purposes, which included as a conditional use the "development of natural resources including the removal of minerals and other natural materials." The property at
issue had been so zoned. The plaintiff corporation sought a permit for
mining clay for the manufacture of cement. A majority of the court, with
two dissents, held the permit should have been granted. The ruling is
supported by authority. The court must never substitute its judgment for
that of the zoning authorities on questions of policy."' When a variance or
a special use permit is requested for reasons not justifying an exception,
the realm of discretion is transcended and reversal will be necessary. 5 But
here no variance was sought, and all discretion had been exhausted in the
existing classification establishing conditional uses.
The subject of discretion in zoning, and at what point discretion is
exhausted, came up again in Barnes v. Austin." The plaintiff's land had
been zoned for conditional use as a commercial kennel after all conditions
had been met. His application for a building permit for additional structures was refused. The court held that the permit should have been
granted. The pre-existing use permit did not limit the number of kennel
runs, and was in itself a determination that existing conditions authorized
the establishment of a kennel in the agricultural-residential zone. The
building permit should follow without further ado.
A landowner who incurs expense in reliance upon an established zoning
classification generally will be protected against prejudicial changes thereafter made.'67 But in Malone v. Thomas' " construction on unzoned land
by the landowner was halted by temporary injunction as a nuisance, and
thereafter the land was taken into the municipal limits of the City of
163. 230 Ga. 721, 198 S.E.2d 674 (1973).
164. See Roseta v. County of Washington, 254 Ore. 161, 458 P.2d 405 (1969); Rogers v.
City of Atlanta, 110 Ga. App. 114, 137 S.E.2d 668 (1964).
165. 110 Ga. App. 114, 137 S.E.2d 668 (1964). See Note, Administrative Discretion in
Zoning, 82 HAzv. L. REV. 668 (1969).
166. 231 Ga. 29, 199 S.E.2d 906 (1973).
167. Keenan v. Acker, 226 Ga. 896, 178 S.E.2d 196 (1970); Craig v. City of Lilburn, 226
Ga. 679, 177 S.E.2d 75 (1970); Norton Realty & Loan Co. v. City of Gainesville, 224 Ga. 166,
160 S.E.2d 819 (1968); Clairmont Dev. Co. v. Morgan, 222 Ga. 255, 149 S.E.2d 489 (1966).
168. 231 Ga. 791, 204 S.E.2d 135 (1974).
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Dublin. The court dismissed the landowner's appeal from the temporary
injunction as moot, reasoning that since no supersedeas was obtained,
construction must have been halted, and the city authorities must now
determine whether existing municipal zoning regulations will permit its
resumption. The decision may be justified on the ground that any present
review of the trial court's finding will be inconclusive, but it is generally
held that the law of nuisance is independent of zoning.' 9
Maloof v. Gwinnett County7 ' also involved a dog kennel, but is otherwise not "on all fours" with Barnes v. Austin.' The land was zoned in a
classification which prohibited its use as a commercial kennel. The landowner testified that he told someone in the zoning office that he wanted
to build a dog kennel for his own dogs and also to board others and that
they agreed and approved his plans for construction of a $10,000 building.
The landowner contended that the county was now barred by delay and
laches by negligently allowing him to make large expenditures before
bringing the action. 72 But the court held that there was no laches here. The
landowner was presumed to know that his land was not zoned for a commercial kennel, and the county was not put on notice by the plans submitted that his construction contemplated anything more than a private kennel. No substantial sum had been expended after the county learned of the
commercial plans. The rights of the public should not be lost by estoppel,
and there will no doubt be other cases limiting the application of the
doctrine of laches announced in the Douglas County case.
XVIII.

LEGISLATION

The 1974 amendment to the Georgia Securities Act of 1973111 contains a
number of new definitions which enlarge the scope of the legislation, especially the definition of "securities" itself, which is now broad enough to
include many large apartment projects financed by a syndication or by sale
of limited partnership interests. There is also a 1974 Opinion of the Attorney General which attempts to distinguish situations of applicability and
non-applicability. The opinion must be carefully studied by title attorneys
handling such matters.'74
Another statutory change of 1974 deals with the procedure for administrators' sales of land, which heretofore had to be invariably at public sale.
169. See Vulcan Materials Co. v. Griffith, 215 Ga. 811, 114 S.E.2d 29 (1960). See also
Norton v. Shelby County, 118 U.S. 425 (1886); 16 AM.JuR.2D ConstitutionalLaw §177 (1964).
170. 231 Ga. 164, 200 S.E.2d 749 (1973).
171.

See note 166, supra.

172. Springtime, Inc. v. Douglas County, 228 Ga. 753, 187 S.E.2d 874 (1972).
173. GA. CODE ANN. §97-102 et seq. (Rev. 1968).
174. The opinion, rendered to Secretary of State Fortson, construes the act to mean that
a real estate syndication, whatever its legal form, will be a security under the Georgia
Securities Act of 1973 if as a matter of economic reality, the investor's return is essentially
dependent upon the efforts of the syndicator or an affiliate."
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Under the new act 75 an administrator (and this also includes executors)
may now petition the ordinary for leave to sell at private sale, and the
procedure follows the one previously provided for guardians' sales. The
legislation would be useful in streamlining probate administration, since
the ancient practice of holding public sales at the courthouse door seldom
brings a far price, and displeases buyer and seller alike.
There are also two 1974 acts outlining educational qualifications for the
licensing of brokers, "' and otherwise dealing with real estate brokerage.'
A "Georgia Residential Finance Agency" is created by another act7 8 and
was authority to make loans in the development of real estate.
175.
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