
LOCAL GOVERNMENT LAW

By R. PERRY SENTELL, JR.*

It would be difficult to imagine a more lively legal area than that encom-
passed by the broad term, Georgia local government law. Again this year
developments were prolific-with approximately 70 court decisions and
some 23 legislative measures. Such magnitude is almost unmanageable
and renders organization altogether too arbitrary. Nevertheless, the effort
has been made, providing, hopefully, an appropriate overview of the sub-
ject.

The scheme of presentation is the same as in previous articles, with the
court decisions rather subjectively classified as to subject matter. Only
some of the more noteworthy legislative measures have been covered-not
surveyed are local and special enactments, population statutes, and resolu-
tions proposing amendments to the constitution but not yet ratified.

Let the annual rites of mystery commence.

I. COURT DECISIONS

A. Municipalities

1. Annexation

In the discussion of municipal annexation, consideration tends to be
squandered upon the large and analytically attractive features of history,
policy, and constitutionality.' Often ignored in the shuffle, therefore, is the
more focused, but also perhaps more crucial, issue of impact. The moment
at which a given territory ceases to be rural, and-by virtue of annexa-
tion-becomes urban, is an important one. The waves emanating from the
impact of this shift in character can make for stormy seas in the litigation
of local government.

Dictating attention to this more narrow issue was the situation confront-
ing the Georgia Supreme Court in the case of Malone v. Thomas.2 There
the trial court had issued an interlocutory injunction against the construc-
tion, maintenance, and operation of a project located outside the limits of
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a municipality.' During the pendency of an appeal from this action, the
General Assembly had enacted a local statute annexing that territory to
the municipality. Taking note of this later development, and observing
the absence of evidence of a supersedeas,' the supreme court held the
correctness of the trial court's action to be moot. At this point, said the
court, the property was subject to zoning by the municipality, and "the
governing authority. . . must now determine whether, under its zoning
authority, the proposed project can be constructed and operated pursuant
to the zoning in effect within the corporate limits."'

2. Elections

That the election is the bedrock of democracy in government is but a
truism. In local government, the election is used in a variety of contexts;
and issues regarding its proper conduct have occupied an increasing pro-
portion of the time of the appellate courts in recent years. These points are
well confirmed by the election challenges which occurred during the survey
period.

The point treated by the court of appeals in Robinson v. Bassett7 was
one fairly peculiar to the consolidated government of Columbus, Georgia.'
In affirming the dismissal of a contest over the office of councilman, the
court emphasized that Columbus elections were governed by provisions of
the Georgia Election Code9 rather than the Municipal Election Code.'
Because the former code requires that a copy of the proceedings must be
served upon the State Election Board," and because the contestant here
had failed to make such service, the contest could not be continued.'2

In Rentz v. City of Moultrie, 13 the effort was to invalidate a referendum
on the sale of alcoholic beverages in the municipality." The plaintiff's
primary point of attack was violation of the statutory requirement that the
election be held within 30 days from the filing of a petition.'5 A majority

3. The injunction had been based upon the allegation that the project constituted a public
nuisance.

4. Thus, the court assumed that the injunction had been obeyed and the project had not
been constructed.

5. Accordingly, the appeal from that action was dismissed.
6. 231 Ga. at 791, 204 S.E.2d at 135.
7. 128 Ga. App. 711, 197 S.E.2d 799 (1973).
8. For specific consideration of consolidation problems, see Sentell, Local Government

Law, 25 MERCER L. REV. 177, 191 (1974).
9. GA. CODE ANN. tit. 34 (Rev. 1970).
10. GA. CODE ANN. tit. 34A (Rev. 1970). The controlling code is expressly named by the

consolidation statute. Ga. Laws 1971, ext. sess., p. 2007, 2069.
11. GA. CODE ANN. §34-203 (Rev. 1970).
12. Other points in contention were not reached.
13. 231 Ga. 579, 203 S.E.2d 216 (1974).
14. The referendum had passed by a slight majority.
15. GA. CODE ANN. §58-1003 (Supp. 1973). The plaintiffs also contended that the petition
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of the supreme court conceded that the election had not been held within
30 days, 6 and indicated that this requirement would be mandatory had its
enforcement been sought prior to the election. 7 Here, however, the plain-
tiffs had known of the non-compliance and yet "sat by and made no protest
as to the timeliness of the election until after the votes were tallied and
they found themselves in a losing situation."'" At this point, held the court,
the 30-day requirement was only directory, and its violation was not a
ground for invalidation. 9

Finally, the election under attack in City of Lithonia v. DeKalb County
Board of Education" was one purporting to ratify a local amendment to
the Georgia Constitution. This amendment required each municipality in
the county to remit one-half of its taxes on the sales of alcoholic beverages
to the county board of education.' Urging improper ratification, the plain-
tiff municipality argued that the amendment should have been submitted
to and approved by each municipality separately, rather than by the
county as a whole. The supreme court disagreed with this contention,
holding that the political subdivision "directly affected" by the amend-
ment was the county." Otherwise, feared the court, a municipality might
have rejected the amendment while the unincorporated areas of the county
approved it.

Such a result would be a patent violation of the due process and equal
protection clauses of the state and federal Constitutions by taxing only the
citizens of unincorporated DeKalb County while allowing the residents of
the municipal areas therein to receive the same benefits as those in the
unincorporated areas, but not pay the same tax.Y

Accordingly, both the election and the amendment were held valid.

3. Officers And Employees

Three cases during the survey period focused particularly upon munici-

did not contain the names of 35% of the registered voters, but the court held the evidence
sufficient to sustain the trial court's finding otherwise.

16. The petition had been filed on March 17 and the election was held on May 16.
17. The court relied upon Tate v. Morley, 223 Ga. 36, 153 S.E.2d 437 (1967).
18. 231 Ga. at 580, 203 S.E.2d at 218.
19. A dissenting opinion by Justice Ingram pointed out that the statute required that the

election "shall" be held within 30 days, and said that "I 'shall' continue to read the word
'shall' in statutes adopted by the General Assembly to mean just what it says." Id. at 581,
203 S.E.2d at 219.

20. 231 Ga. 150, 200 S.E.2d 698 (1973).
21. The amendment had been certified as approved.
22. The court noted that the constitution requires that local amendments "shall only be

submitted to the people of the political subdivison or subdivisions directly affected." 231 Ga.
at 154, 200 S.E.2d at 701.

23. Id. at 153, 200 S.E.2d at 701.
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pal officers or employees in one capacity or another. In Partain v. State,24

the issue was whether a municipal building inspector could be convicted
of "theft by conversion" for extracting and receiving a bribe or extortion
from a contractor. 25 Holding that he could not, the court of appeals quoted
the criminal statute to require that the defendant lawfully obtain the funds
in the first instance. 2 That requirement had not been met in this case, the
court concluded, because the evidence showed without dispute that the
inspector had never been in lawful possession of the municipality's funds.2

The remaining two cases both dealt with workmen's compensation bene-
fits. In Aetna Casualty & Surety Co. v. Barber,'2 the court affirmed a
workmen's compensation award against a municipality in favor of a person
killed while an employee of a construction company which had been sub-
contracted by the municipality to run a sewer line .2 The court held it
immaterial that the company was an independent contractor in relation
to the municipality, and likewise discounted the point that a sewage sys-
tem is a governmental function. 0 The court concluded that the municipal-
ity was subject to the Workmen's Compensation Act, that the instance of
non-covered subcontractors is specifically provided for by the statute,'
and that the municipality met the definition of "principal contractor. '

1
2

Questions of coverage also confronted the court in City of Atlanta v.
Madaris.33 In this case a night watchman for a municipal cemetery had
been found dead at the scene of his work, presumably shot by his own gun
as he attempted to hammer with it upon his malfunctioning automobile.34

Unreceptive to the municipality's argument that the death did not arise
out of and in the course of employment, the court noted that the incident
had occurred during working hours and at the place of employment, and
that the employee's use of his private automobile was customary.3 5 The
court also considered the municipality's contention of "wilful misconduct"
in that the employee's use of a gun violated a municipal ordinance:3 6

24. 129 Ga. App. 213, 199 S.E.2d 549 (1973).
25. It appeared that the inspector had extracted one-half the usual inspection fee by

threatening the contractor that he would make it "rough" otherwise.
26. GA. CODE ANN. §26-1808 (Rev. 1972).
27. "The money paid was not payment of an inspection fee, but payment and receipt of

either a bribe or extortion." 129 Ga. App. at 214, 199 S.E.2d at 549.
28. 128 Ga. App. 894, 198 S.E.2d 352 (1973).
29. The municipality had agreed with the developer of a subdivision to run the line, and

had then contracted the work to the deceased employee's construction company.
30. "This distinction is irrelevant in a workmen's compensation case, as opposed, for

example, to a tort action." 128 Ga. App. at 895, 198 S.E.2d at 353.
31. The court relied upon GA. CODE ANN. §114-112 (Rev. 1973).

.32. The court was concerned over evasion of coverage of the statute by employers sublet-
ting to non-covered contractors.

33. 130 Ga. App. 783, 204 S.E.2d 439 (1974).
34. The police report had described the death as "apparently accidental."
35. The job entailed patrolling an area of 88 acres.
36. The Workmen's Compensation statute, GA. CODE ANN. §114-105, denies recovery for

injury or death when due to the wilful misconduct of the employee.
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We hold that the knowledge here by the employer through the immediate
supervisor of the regular and continued possession of a pistol in the per-
formance of the employee's duties as a night watchman and the supervi-
sor's condonation of such daily possession by employee of the pistol on city
property removes the instant case from the bar of wilful misconduct."

The award of workmen's compensation benefits was thus affirmed.

4. Contracts

At least two controversies during the survey period arose out of contrac-
tual relations. In Rockdale County v. City of Conyers,8 the municipality
sought to enforce its right to receive sewage treatment facilities from subdi-
vision developers, 3

1 under a franchise agreement by which the county had
granted it the exclusive right to acquire and maintain water and sewage
facilities within the county. ' " Rejecting the county's appeal from the trial
court's judgment in favor of the municipality," the supreme court held the
petition to show an actual controversy between the municipality and the
county, and the evidence to support the municipality's claim."

The municipality was not as fortunate, however, in Mayor & Council of
Athens v. Gregory,13 a property owner's ejectment action for land upon
which the municipality had constructed a sewer line." There the court held
that an alleged "license" signed by the plaintiff had not become an ease-
ment, because the evidence demonstrated a substantial variance between
the terms of that license and what had actually been done upon the plain-
tiff's land."5 Accordingly, the judgment of ejectment was affirmed.,,

37. 130 Ga. App. at 785, 204 S.E.2d at 441.
38. 231 Ga. 477, 202 S.E.2d 436 (1973).
39. The municipality alleged that the developers had constructed the sewage treatment

plants and were ready to turn them over to the proper governmental authority for operation
and maintenance.

40. This franchise agreement had been for a period of five years and had authorized the
municipality to issue revenue bonds for the undertaking.

41. Le., the trial court had permanently enjoined the county from asserting any rights to
receive the facilities in issue.

42. The court said that evidence of unreasonable water rates charged to county residents
by the municipality might give the residents a claim but could not be construed to vitiate
the agreement between the municipality and the county. The court also held that a provision
in the agreement for arbitration did not prevent the municipality from bringing the matter
to the courts.

43. 231 Ga. 710, 203 S.E.2d 507 (1974).
44. The sewer line was to connect subdivisions with the main trunk line of the municipal-

ity.
45. The evidence indicated representations to the plaintiff that the line would cross ap-

proximately 50 feet of her property underground, but that in fact the completed line ran the
entire length of the property with 260 feet above ground.

46. The court rejected the contention that a municipality was not subject to an ejectment
action, and also upheld the trial court's action in excluding testimony concerning possible
costs of removing the line.
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5. Taxation

In the subject area of municipal taxation, no levy is more popular than
the occupation tax. Efforts to impose such a tax upon the practice of law
were the targets of attack in two of the contests produced by the period
under scrutiny. Coolidge v. Mayor & Aldermen of Savannah47 presented
the court of appeals with a challenge to an ordinance which levied one fee
for those attorneys admitted to practice for less than five years, a greater
fee for those admitted for five years or more, and no fee at all for those who
had practiced for 60 years. 8 After noting the existence of general statutory
authority for municipal occupation taxes,4" the court confronted the con-
tention that this taxing scheme violated the constitution's requirement of
uniformity.50 This requirement did not preclude reasonable classification,
the court explained, and the power to classify includes the power to sub-
classify. Although an occupation tax is not an income tax, said the court,
the taxpayer's income may provide a basis for reasonable classification:5'

No attorney would object to the proposition that gross revenue bears a
direct correlation to years of practice. The tax is uniform as to the classifi-
cations and subclassifications employed. Accordingly, it is not subject to
this constitutional attack. 2

Much more summary in nature was the treatment afforded by the su-
preme court to the challenge raised in Robbins v. City of Rome.53 There a
municipal tax upon the practice of law was attacked as overly vague and
indefinite, and incapable of uniform application and enforcement.54 Re-
viewing statutory definitions, authorizations, and conclusions of the trial
court,55 the supreme court simply sustained the holding that the ordinance
was valid.

Non-uniform enforcement was also the primary point of attack in
Atlantic Motor Sales, Inc. v. City of Brunswick,56 an action to enjoin the
municipality's collection of occupation taxes upon automobile dealers.

47. 128 Ga. App. 704, 197 S.E.2d 773 (1973).
48. The ordinance specified that the tax was levied for revenue purposes only, and the

amounts imposed were $100 and $50.
49. The court relied upon Ga. Laws 1969, p. 426, 427, which contains a limitation of $200

per year.
50. GA. CONST. art. VII, §, para. IH (1945), GA. CODE ANN. §2-5403 (Rev. 1973).
51. The court said that "an occupation tax may show a relation to the income of the

taxpayer although it is not itself an income tax." 128 Ga. App. at 706, 197 S.E.2d at 775.
52. Id. The trial court's dismissal of the taxpayers' complaint was affirmed.
53. 230 Ga. 901, 199 S.E.2d 802 (1973).
54. The case was tried upon a stipulation of facts.
55. "The trial judge then concluded that when the city ordinance is construed along with

the specified statutes alluded to, as it must be, the ordinance is not subject to any of the
attacks leveled against it or its enforcement." 230 Ga. at 902, 199 S.E.2d at 803.

56. 231 Ga. 374, 202 S.E.2d 68 (1973).
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There the court held that the plaintiffs' proper procedure was to manda-
mus the collection of other taxes rather than to enjoin the collection of their
own. Moreover, the tax was not an ad valorem one, and its failure to
provide for a hearing was thus immaterial."

Still another popular object of municipal occupation taxes is the sale of
alcoholic beverages. In taxing this activity, as with all others, an initial
consideration is that of jurisdiction. In City of Gainesville v. Georgia
Crown Distributing Company of Atlanta"6 this consideration was presented
by a municipal effort to levy a "license fee" upon wholesale dealers in malt
beverages and wines. The supreme court held that such a fee could not be
imposed upon wholesale dealers whose only activity within the municipal-
ity was the delivery of beverages previously ordered .5 This activity was
insufficient to require a finding "that there had been established within
the municipality a sufficient trade nexus upon which such municipality
could base the invocation of its licensing power."60

The sale of beer within the boundaries of local governments was the
subject of consideration by the General Assembly in 1973, when it enacted
the "Uniform Beer Tax Act."6 This statute directed municipalities and
counties which permitted the sale of beer to impose an "excise tax" of not
less than 3.5 cents and not more than 5 cents per 12 ounces."2 In the case
of Blackmon v. Golia,63 the supreme court evaluated this enactment and
held it invalid.64 First, the court held that the General Assembly possessed
the power to direct local governments to levy the tax" and that this direc-
tion constituted a tax imposed by the General Assembly rather than by
the local governments. 6 Because this imposition was thus a state levy, the
constitution required that it be uniform within the state. This uniformity
requirement was breached by the statute's delegation of the authority to

57. 'The court said that the tax was based upon number of employees and gross receipts,
its amount was fixed by ordinance, and its computation was made by the taxpayer.

58. 231 Ga. 352, 201 S.E.2d 410 (1973).
59. The court held that general statutory law required that the plaintiffs must be doing

business within the municipality in order to be subject to this power.
60. 231 Ga. at 353, 201 S.E.2d at 411.
61. Ga. Laws 1973, p.328.
62. The statute contained a saving provision for local governments already imposing a

greater tax.
63. 231 Ga. 381, 202 S.E.2d 186 (1973).
64. The court held that citizens of a municipality required to levy the tax possessed

standing to challenge the statute.
65. "Accordingly, if not inhibited by the Constitution, the legislature may direct these

political divisions to perform acts including the levying of a tax." 231 Ga. at 382-83, 202
S.E.2d at 187.

66. Justice Ingram dissented upon this point. Id. at 385, 202 S.E.2d at 189.
67. GA. CONST. art. VII, §l, para. III (1945), GA. CODE ANN. §2-5403 (Rev. 1973). The

requirement is that the tax be uniform within the territorial limits of the authority levying
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fix the tax within the stated limitations." "This," said the court, "permits
the tax rate to vary between local governments and consequently is not
uniform."69 The State Revenue Commissioner was thus enjoined from en-
forcing the statute.

Finally, a well-established distinction in the case law of Georgia is that
between municipal taxation and municipal regulation. This distinction
was again pointed up by City of Hawkinsville v. Wilson & Wilson, Inc.7"
There the municipality would grant the plaintiff a "business or license tax
certificate" for the operation of a garage in a residential neighborhood, but
only upon the plaintiff's compliance with specified conditions.7' In his
action for mandamus, the plaintiff established his payment of the required
fee and the existence of the following ordinance: "Upon the payment of the
taxes assessed hereby, it shall be the duty of the clerk . . . to issue to each
person, firm, or corporation, a business tax certificate. 72 The court con-
ceded that the charter authorized the municipality both to tax and to
regulate businesses, but held that only the tax authorization had been
implemented by the ordinance.73 Under that ordinance, and upon payment
of the tax, the municipality possessed no power to require business compli-
ance with specified regulatory conditions in order to obtain a certificate."

6. Powers

Throughout the annals of litigation in local government law, no subject
has been more susceptible to controversy than that of governmental power.
No subject is more important both to the local government and to the
citizen.75 The time period under investigation demonstrates, in widely
varying contexts, that the activity continues apace.

In Sutton v. City of Cordele,7" a municipality sought to enjoin the main-
tenance of a store building on portions of municipal streets. Rejecting the
defense of municipal permission for the obstruction, the court said that
any such municipal agreement, without express statutory authority, would
be void.7 7 Indeed, concluded the court,

68. "This is not a question of classification. Here we have only one class of subjects,
namely, beer wholesalers." 231 Ga. at 384, 202 S.E.2d at 188.

69. Id.
70. 231 Ga. 110, 200 S.E.2d 262 (1973).
71. The conditions dealt with location and hours of operation.
72. 231 Ga. at 110, 200 S.E.2d at 263.
73. Concerning the ordinance, the court said "its functional design was to produce reve-

nue rather than to regulate these businesses under the police power of the city." Id.
74. The court upheld the grant of a mandamus.
75. For treatment of the subject generally, see Sentell, Discretion in Georgia Local Gov-

ernment Law, 8 GA, L. REV. 615 (1974).
76. 230 Ga. 681, 198 S.E.2d 856 (1973).
77. Thus, the existence of a municipal lease would not preclude the grant of a summary

judgment for the municipality.
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[a]ny structure constructed upon the street rights-of-way was done at the
defendants' peril and was subject to being ordered removed without the
payment of just and adequate compensation as provided for by the Consti-
tution for the taking of private property for public purposes."

Two of the power decisions revolved around municipal sewer systems.
Denby v. Brown" presented an action by an apartment house owner to
mandamus the municipality to permit his connection of proposed apart-
ment buildings outside the municipality to the municipal sewer system.
The complaint alleged the municipality's authority to provide sewer serv-
ice outside its corporate limits and that in fact it had provided such service
to other residents and businesses there. 0 Upholding a dismissal of the
action, a majority of the supreme court construed the charter to authorize
but not require the municipality to furnish sewer service outside its corpo-
rate limits. "Whether to serve such persons is discretionary and not subject
to mandamus, no gross abuse of discretion being shown."8'

The financial aspect of the municipal sewer system was the point fo-
cused upon in Cagle's, Inc. v. City of Atlanta."2 There, in determining who
should pay a municipal sewer service charge, the court examined a con-
tractual arrangement between a chicken processor and a manufacturer of
dog and cat food, whereby waste fluids from the processor were conveyed
through the manufacturer's plant for the purpose of filtering out solid
particles of offal before the waste water was then discharged into the sewer
system. s3 The court upheld the validity of a municipal ordinance which it
construed to impose the sewer charge upon the one who brought about the
waste and discharged it, directly or indirectly, into the sewer system.84 In
this instance, concluded the court, that partly was the chicken processor;85

78. 230 Ga. at 682-83, 198 S.E.2d at 857. In a related vein, but manifested in an action
between private parties, the supreme court upheld the grant of a temporary injunction
against a private landowner's obstructing a public street. The court agreed that the owner
had been quit-claimed a part of this street by a municipality, but said that "neither the
General Assembly nor a subordinate public corporation acting under its authority can law-
fully vacate a public street or highway for the benefit of a private individual. The street or
highway can not be vacated unless it is for the benefit of the public that such action should
be taken." Griffith v. C & E Builders, Inc., 231 Ga. 255, 256-57, 200 S.E.2d 874, 876 (1973).

79. 230 Ga. 813, 199 S.E.2d 214 (1973).
80. The complaint alleged the municipality's refusal to constitute a violation of due

process and equal protection.
81. 230 Ga. at 814, 199 S.E.2d at 215. Justices Hawes and Gunter dissented. In his

separate opinion, Justice Gunter argued that the charter provision constituted the outside
area a part of the municipality's "service area" and that an allegation of the municipality's
refusal to serve within that area stated a claim in due process and equal protection. Id.

82. 231 Ga. 426, 202 S.E.2d 82 (1973).
83. The action had been filed by the chicken processor to enjoin the municipality's at-

tempted collection of the charge from it.
84. The court held the ordinance to constitute a valid exercise of the municipality's police

power, and to be free of unconstitutional vagueness.
85. The court said the situation might be different if the manufacturer purchased the
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and the diversion of its waste water before discharge into the sewer system
did not change the result. 6

Finally, J & L Oil Co. v. City of Carrollton"7 pitted the municipality's
power of regulation against the individual's right to operate a business."
There a majority of the supreme court upheld the validity of a municipal
ordinance which prohibited the operation of self-service filling stations."
In reaching this conclusion, the court surveyed a general statute which
prohibited the operation of such stations without a municipal license, and
authorized municipalities to grant licenses after making a determination
in regard to the stations' safety. 0 The ordinance in issue here, said the
court, was a legitimate exercise of the municipal police power, and consti-
tuted "a determination consonant with the 'local option' policy" adopted
by the general statute."

7. Courts

Two cases decided by the court of appeals during the survey period
involved municipal courts. In Lee v. G.A. C. Finance Corp., 92 the Municipal
Court of Columbus was held to be a "court of record," and, as such, subject
to the provisions of the Civil Practice Act.9 3 Under those provisions, sum-
mons or process made returnable less than 30 days after service was in-
valid, and a default judgment entered on the basis of such summons or
process was declared void.94

Davey v. City of Atlanta" presented the appeal of one who had been
convicted of an ordinance violation in a municipal court, one ground of the
appeal being that the judge had refused to allow his counsel to use a small

waste water rather than just the right to remove offal from it, or if the manufacturer used
the water as a part of its process and manufacture.

86. The court affirmed summary judgments in favor of the municipality.
87. 230 Ga. 817, 199 S.E.2d 190 (1973).
88. The action was one in mandamus to compel the issuance of a license.
89. The ordinance was expressly based upon the considerations of the highly flammable

nature of motor fuels and the necessity of extreme safety precautions by persons dispensing
them.

90. GA. CODE ANN. §23-2713, -2714 (Rev. 1971). This statute became effective approxi-
mately three weeks after the municipality's adoption of its ordinance.

91. 230 Ga. at 820, 199 S.E.2d at 191. The court said that under the general statute the
plaintiff would not have been entitled to the mandamus, even had it declared the ordinance
"invalid for any reason." Justice Gunter concurred specially, and Justices Nichols, Underco-
tier, and Hawes dissented. In his opinion, Justice Undercofler said that "to prohibit all self
service gasoline stations is clearly arbitrary and unreasonable and violates the constitutional
guarantees of due process and equal protection of the laws." Id. at 823-24, 199 S.E.2d at 193.

92. 130 Ga. App. 44, 202 S.E.2d 221 (1973).
93. GA. CODE ANN. tit. 81A (Rev. 1972).
94. "Adoption of the Civil Practice Act had the effect of repealing provisions of the Act

creating the Municipal Court of Columbus which are contrary to its provisions." 130 Ga. App.
at 45, 202 S.E.2d at 222.

95. 130 Ga. App. 687, 204 S.E.2d 322 (1974).
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tape recorder to make a verbatim transcript of the proceedings. This re-
fusal was held to deny the appellant's due process, and his conviction was
reversed with direction for a new trial.8

8. Liability

Always a subject of high interest and intrigue is that of municipal tort
liability in Georgia.97 One of the reasons for this is the apparently never-
ending parade of novel questions before the courts. In Columbus v.
Hadley," for example, the plaintiff alleged negligent injury while riding as
a fare-paying passenger on a municipal bus. Alerting students of the sub-
ject to the nature of the required mental exercise, the court said that "it
is a clich6 that no satisfactory test has been devised for distinguishing
between governmental (or legislative) functions and ministerial (or pro-
prietary) functions."" Because no prior Georgia decision had dealt with the
municipal operation of a bus system, the court turned to outside authori-
ties and concluded that the function was a non-governmental one.'" Be-
cause the municipality's only defense had been governmental immunity,
the court affirmed an order denying a motion for summary judgment.'0'

Although liability for negligently defective streets and sidewalks can
ordinarily be imposed upon a municipality,'02 here too the line drawing is
crucial. This point is well indicated by Rutledge v. City of Atlanta,'"3 an
action for injuries to parade spectators allegedly caused when a temporary
shed above the sidewalk collapsed while they were standing on top of it.
In sustaining a summary judgfnent for the municipality, the court empha-
sized that it did not own the shed0 4 and that the shed was not intended
for use as a walk-way. 05 Accordingly, the plaintiffs were not "within the

96. The court indicated the limited use to be made of the recording, viz., future use in
possible retrial or appeal, and said that "where counsel or a party uses a recording device
under the permission granted by this holding, the trial judge should issue such reasonable
orders as may be necessary to preclude all other use of the recorded product." Id. at 688, 204
S.E.2d at 323.

97. See R.P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA (2d ed. 1972).
98. 130 Ga. App. 599, 203 S.E.2d 872 (1974).
99. Id. at 600, 203 S.E.2d at 873. The court said that the confusion was reflected by "Prof.

Sentell's monograph, The Law of Municipal Tort Liability in Georgia." The court was equally
tough upon itself, however, and said that "we must confess failure in being able to discover
from our own cases classifying other activities any test appropriate here for making the
governmental-ministerial distinction which has not been disregarded, explained away, or
simply not considered in other cases." Id. When the company is good, the sting is not so sharp.

100. The court relied upon MCQUILLIN who, apparently was less confused than the inside
authority in the above note, supra.

101. The municipality had appealed from the denial.
102. SENTELL, THE LAW OF MUlNICIPAL TORT LIALrrY IN GEORGIA 59 (2d ed. 1972).
103. 130 Ga. App. 99, 202 S.E.2d 571 (1973).
104. The shed had been erected by a private construction company doing work upon an

abutting building, and had been approved by municipal inspectors.
105. The shed had been built for the protection of pedestrians using the sidewalk.

1974]



MERCER LAW REVIEW

class of persons that require a municipality to exercise ordinary care to
keep its sidewalks safe for use by pedestrians going from one location to
another.'" 0 6 The court also rejected two other contentions urged for recov-
ery. First, a municipal policeman's actions in assisting the plaintiffs onto
the shed were not within the scope of his employement; and secondly, the
municipality was under no duty to anticipate the spectators' use of the
shed as a parade viewing stand.07

No matter how meritorious a claim against a municipality may be, the
claimant will not be allowed tort recovery unless he has fulfilled certain
procedural requirements. One of the most basic of these requirements is
the "ante litem" notice-the statutory mandate that one having a claim
for damages against a municipality must, prior to initiating legal action
and within six months of the event, provide the municipality with written
notice of the claim.0 8 Time and again the courts have dismissed tort ac-
tions by plaintiffs who failed to comply with this requirement, 9 and the
exercise was repeated during the survey period. In Dennis v. City of
Palmetto, "0 the plaintiff sought to recover for property damage caused by
the municipality's erection of a water tank. In attempting to excuse his
failure to provide the written notice,"' the plaintiff contended that his
prior action to enjoin the water tank's construction served as a sufficient
notice for his damage action." 2 In summary fashion, the court of appeals
rejected this contention: "The prior equitable proceeding for injunctive
relief could not serve as a pre-litigation notice to the municipality that a
claim for money damages was being asserted against it.""'

106. 130 Ga. App. at 101, 202 S.E.2d at 573. The court said that the plaintiffs were
licensees.

107. Otherwise, the court thought too heavy a burden of foreseeability would be imposed
upon the municipality.

Another survey period case might be noted at this point, in which the court-never reached
a holding on liability or non-liability. In City of Gainesville v. Pritchett, 129 Ga. App. 475,
199 S.E.2d 889 (1973), the court examined both charter provisions and general statutes and
concluded that the municipality was authorized to undertake recreational activities on land
outside the municipality and to join with others in the conduct of a program which included
use of a ski jump barge in the waters of Lake Lanier. Consequently, the court upheld a trial
court's denial of a summary judgment for the municipality in an action brought against it
by persons whose boat collided with the barge. Whether the municipality had exercised its
authority, and the extent of its participation in the event, were designated questions of fact
to be decided in the case. The court also deemed the "governmental function" argument
immaterial because here the only claim in issue was one sounding in nuisance.

108. GA. CODE ANN. §69-308 (Rev. 1967).

109. See SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 145 (2d ed. 1972);
Sentell, Georgia Municipal Tort Liability: Ante Litem Notice, 4 GA. L. Rzv. 134 (1969).

110. 130 Ga. App. 242, 202 S.E.2d 717 (1973).
111. The plaintiff conceded that he had filed no notice as such.
112. For the prior action, see Dennis v. City of Palmetto, 226 Ga. 853, 178 S.E.2d 161

(1970).

113. 130 Ga. App. at 242, 202 S.E.2d at 717. The trial court's dismissal of the damage
action was affirmed.
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Finally, the period under investigation focused briefly upon one of the
ramifications of the municipal motor vehicle liability insurance statute.",
A command of that statute is that there be no attempt during the trial of
an action against a municipality to suggest the existence of insurance."'
In Strickland v. City of Winterville,"I the court of appeals held that com-
mand to authorize the trial court's refusal to allow voir dire questions in
regard to the municipality's insurance carrier."'

9. Authorities

In a case of first impression in Georgia," ' the court of appeals held that
a municipal housing authority is subject to specified regulations of the
Department of Housing and Urban Development."' Under those regula-
tions, the court held, the authority could not terminate the defendant
tenant's lease until it complied with requirements for notice of the reason
for termination, and an administrative hearing.' 0 "If the Housing Author-
ity still wishes to terminate the defendant's lease, it must first comply with
the above cited regulations and further it must show good cause.""

10. Zoning

The subject of municipal zoning overlaps considerably with that of legis-
lation.' In Waldrop v. Stratton & McLendon, Inc.,'13 the supreme court
dealt with this point in the process of invalidating a municipal zoning
ordinance.' 4 There the court not only concluded that the ordinance was
insufficiently noted in the minutes of the municipal governing authority,',5

but also rejected the argument that the ordinance had been validly

114. See SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 174 (2d ed. 1972);
Sentell, Tort Liability Insurance in Georgia Local Government Law, 24 MERCER L. REV. 651
(1973).

115. GA. CODE ANN. §56-2437 (Rev. 1971).
116. 130 Ga. App. 425, 203 S.E.2d 706 (1973).
117. See also Mitchell v. City of Newnan, 125 Ga. App. 761, 188 S.E.2d 917 (1972);

Sentell, Local Government Law, 25 MERCER L. REV. 177, 188 (1974).
118. Milam v. Housing Authority of Columbus, 129 Ga. App. 188, 199 S.E.2d 107 (1973).
119. The court said that the law in every jurisdiction in which the issue has been raised

was of the same effect.
120. The court held that the regulations were mandatory, and thus it never reached a

constitutional issue in the case.
121. 129 Ga. App. at 189, 199 S.E.2d at 108.
122. For treatment of the legislation aspect, see Sentell, The Legislative Process in Geor-

gia Local Government Law, 5 GA. L. REV. 1 (1970), reprinted in R.P. SENTELL, STUDIES IN
GEORGIA LOCAL GOVERNMENT LAW 193 (2d ad. 1973).

123. 230 Ga. 709, 198 S.E.2d 883 (1973).
124. Because the ordinance was invalid, the court affirmed a mandamus for the issuance

of a building permit.
125. "The minutes of the meeting show: 'Motion was made by G.W. Looney, seconded

by V.H. Burks, that we accept zoning ordinance as presented by zoning map becoming a part
of ordinance, carried unanimously.' " 230 Ga. at 710, 198 S.E.2d at 883.
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adopted by reference. For adoption by reference to operate, said the court,
it was necessary that

the document being adopted must be identified so that there is no uncer-
tainty as to what was adopted, that it be made a public record, accessible
to members of the public who are or may be affected by it, and that the
adopting ordinance give notice of this accessibility.' 6

The remaining zoning decisions to be noted were of lesser significance,
two of them turning upon mootness, and the final one upon a question of
time. Clarke v. City of Atlanta'2 presented a property owner's appeal from
a trial court's refusal to enjoin the municipality from issuing a building
permit for adjacent property.' = Designating the appeal moot, the supreme
court noted that following the lower court's judgment, the municipality
had issued the permit and the developers had incurred much expense upon
the property. The court said that "the mere appeal from an order denying
an injunction without further application for an interim order of superce-
deas does not impose any judicial restraint upon the appellees' activities
nor prohibit execution of the matter sought to be enjoined.' ' '2 The same
fate befell the appeal of the municipality in the case of City of Lilburn v.
C & E Builders, Inc., ,30 an action to mandamus the municipality and the
municipal-county director of planning and zoning to issue a building per-
mit.'3 ' Following the trial court's grant of the mandamus, and after the
director had issued the permit, the municipality filed an appeal. Affirming
a dismissal, the court said that the plaintiff had obtained that which it had
sought:' 32 "Having obtained same and presumably acted thereunder has
rendered this appeal moot."'' 33

Finally, McLennan v. Clarke'34 involved a municipal zoning ordinance
which prohibited rezoning applications for the same property more often
than once every 18 months.' 5 Holding that the rezoning ordinance in issue

126. Id. at 710, 198 S.E.2d at 883-84. The court also noted the rule that parol evidence is
insufficient to prove the contents of a municipal ordinance.

127. 231 Ga. 84, 200 S.E.2d 264 (1973).
128. The plaintiff's argument had been that the property was illegally rezoned.
129. 231 Ga. at 84, 200 S.E.2d at 265-66. The court said that "all of the rights of the parties

have fully accrued and thus no actual controversy remains in the appeal." Id. at 85, 200
S.E.2d at 266.

130. 231 Ga. 189, 200 S.E.2d 764 (1973).
131. It was alleged that the municipal-county planning and zoning director issued build-

ing permits for the municipality.
132. The court expressly did not reach the municipality's contention that the director had

issued the permit without its consent.
133. 231 Ga. at 190, 200 S.E.2d at 765. This was true, the court said, regardless of any

procedural defect in the issuance of the permit.
134. 230 Ga. 891, 199 S.E.2d 784 (1973).
135. Here the effort was to enjoin the municipality's issuance of a building permit.
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was based upon an application which violated the zoning ordinance, the
court held invalid the rezoning measure."

B. Counties

1. Home Rule

The history of local government "home rule" in Georgia is well known,
and the ramifications of that history upon the systems now in effect have
been discussed elsewhere. 37 In the county home rule context the past year
was particularly instructive, for it produced decisions dealing with both
authorizations and limitations.

The issue presented by Jackson v. Gasses'38 was whether the county
governing authority possessed the power to relocate the county jail outside
the municipal limits of the county site.'39 A majority of the supreme court
made short order of upholding that power, and designated the county home
rule amendment to the constitution as controlling:40

This gives the governing authority the power to adopt reasonable "regula-
tions relative to its property" for which no provision has been made by
general law and which is not inconsistent with the Constitution. This
provision is broad enough to give the Board of Commissioners discretion
to locate administrative facilities and services such as jails, correctional
camps, health clinics, hospitals, public housing and the like."'

Accordingly, the trial court's injunction was reversed.'
As impressive as the authority upheld by Jackson was the limitation

confirmed by Warren v. Walton. 43 There the county sheriff sought to man-
damus the governing authority to provide him with deputy salaries and

136. The court read the record to show that applications for rezoning had been made for
tract A on June 21, for tract B on August 19, and for tracts A and B combined on December
20. The third application was held to violate the 18-month prohibition.

137. See Sentell, Home Rule Benefits or Homemade Problems for Georgia Local
Government?, 4 GA. ST. B.J. 317 (1968); Sentell, "Home Rule": Its Impact on Georgia Local
Government Law, 8 GA. ST. B.J. 277 (1972). Both of the above are reprinted in R.P. SENTELL,
STUDIES IN GEORGIA LOCAL GOVERNMENT LAW at 273, 287 (2d ed. 1973).

138. 230 Ga. 712, 198 S.E.2d 657 (1973).
139. The commissioners attempted to justify their action with the arguments that the old

jail was badly in need of repair, and that many tax dollars could be thus saved by using a
facility which was available outside the county site.

140. GA. CONST. art. XV, §11-A, para. 1 (1948), GA. CODE ANN. §2-8402 (Rev. 1973).
141. 230 Ga. at 713, 198 S.E.2d at 659. "We conclude that the location of an administra-

tive facility such as a jail under the facts in this record is an authorized and reasonable action
on the part of the board of commissioners.'-' Id. at 713-14, 198 S.E.2d at 659.

142. Justice Undercofler, in a dissenting opinion concurred in by Justice Hawes, argued
that a jail is a necessary public building and that statutory law required such buildings to
be located within the county site.

143. 231 Ga. 495, 202 S.E.2d 405 (1973).
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equipped patrol cars, as required by a local statute.' The governing au-
thority defended by urging the statute to be in violation of the home rule
amendment which empowers it "to fix the salary, compensation and ex-
penses of those employed by such governing authority."'45 Disagreeing with
this defense, the supreme court pointed to the provision of the amendment
which reserves to the General Assembly authority over "action affecting
any elective county office, the salaries thereof, or the personnel thereof,
except the personnel subject to the jurisdiction of the county governing
authority." 4 ' The office of sheriff is an elective one," 7 the court explained,
and deputy sheriffs are personnel of that office.' 8 Moreover, neither the
sheriff nor his deputies were employed by the county governing author-
ity. 149

It follows that the salary and expenses of the sheriff, the salaries of the
deputies and the radio equipped automobiles for their use constitute "ac-
tion affecting [an] elective county office, the salaries thereof, or the per-
sonnel thereof," and that as such they are not subject to the jurisdiction
of the county governing authority.'10

Accordingly, the trial court's mandamus was affirmed. 5'

2. Elections

The two county election contests decided by the court of appeals during
the survey period were both unsuccessful, but along significantly different
lines. In Price v. Cheek, 52 the contest involved some nine county offices,
but instead of serving a copy of the contest upon the chairman of the State
Election Board, as required by statute, 53 such service was performed on a
member of the board. The court summarily held this defect to be fatal to
the contest and affirmed a judgment of dismissal.

Collins v. Collins 154 presented a contest over the election of the county
ordinary, with the plaintiff alleging defeat by only 47 votes, as well as a

144. Ga. Laws 1973, p. 3237.
145. GA. CONST. art XV, §11-A, para. 11 (1948), GA. CODE ANN. §2-8403 (Rev. 1973).
146. GA. CONST. art. XV, §11-A, para. I(c)i (1948), GA. CODE ANN. §2-8402(c)1 (Rev. 1973).
147. Also, the court noted that it had previously held the sheriff to be a county officer,

and "the General Assembly is clearly charged with the responsibility of fixing the compensa-
tion of county officers." 231 Ga. at 499, 202 S.E.2d at 409.

148. The court reviewed authorities which it read to mean that deputy sheriffs are em-
ployees of the sheriff.

149. The court noted the rule that powers of county commissioners are strictly construed.
150. 231 Ga. at 500, 202 S.E.2d at 409.
151. "Therefore, the trial court properly granted both petitions for mandamus requiring

the appellants to provide the two radio equipped automobiles and to pay the salaries of the
deputies and the additional automobile expenses demanded by the sheriff." 231 Ga. at 500,
202 S.E.2d at 410.

152. 130 Ga. App. 506, 203 S.E.2d 751 (1973).
153. GA. CODE ANN. §34-203 (Rev. 1970).
154. 129 Ga. App. 372, 199 S.E.2d 626 (1973).
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large number of irregularities in the conduct of the election. The court
agreed with the plaintiffs margin of loss and noted a few of his principle
contentions of irregularity. Although emphasizing its disapproval of some
of the "slipshod and haphazard" procedures employed, 5 the court held
the evidence insufficient to establish that 126 non-registered persons were
allowed to vote, that 20 non-residents were permitted to vote, and that 31
absentee ballots were invalid. Here too, the judgment denying the contest
was affirmed.

3. Officers And Employees

In three completely unrelated subject areas during the past year, the
appellate courts dealt with county officers and employees. In Yancey v.
Green'"56 members of a county board of education found themselves the
defendants in a wrongful death action brought by the widow of a former
employee.' 5 Affirming the trial court's dismissal of the complaint, the
court of appeals viewed the workmen's compensation statute to exclude all
other rights and remedies of the employee and his widow.' This was true,
the court held, notwithstanding the plaintiff's allegation of wilful miscon-
duct and wanton disregard against the defendants. The alleged tort was
designated by the court as "an act of nonfeasance in their official capaci-
ties;" the defendants were in fact the employer; and the workmen's com-
pensation statute must be given applicability.'59

Gill v. Decatur County"0 confronted the court with a county's declara-
tory judgment action to determine the correct fees to which a justice of the
peace was entitled. In reaching this determination, the court simply
adopted the trial court's opinion as to the various fees in issue. The justice
of the peace was entitled to fees payable out of the general county treasury,
it said, only in cases where a warrant was issued and resulted in an accusa-
tion or indictment and conviction. In all other circumstances, the justice
was entitled to fees payable only out of the fine and forfeiture fund. Fi-
nally, the court held that the statutory fee set forth for the issuance of a
warrant included all connected services."

In Nathan v. Smith'62 the office in question was solicitor of the state

155. Id. at 373, 199 S.E.2d at 627.
156. 129 Ga. App. 705, 201 S.E.2d 162 (1973).
157. The court said that the complaint was against the defendants individually as mem-

bers of the board.
158. GA. CODE ANN. §114-103 (Supp. 1973). The court said that as an employee of the

board, the plaintiff's deceased husband could not reject the provisions of the workmen's
compensation statute.

159. 129 Ga. App. at 706, 201 S.E.2d at 163. The court distinguished other decisions.
160. 129 Ga. App. 697, 201 S.E.2d 21 (1973).
161. Judge Evans concurred specially in the result. Id. at 701, 201 S.E.2d at 26.
162. 230 Ga. 612, 198 S.E.2d 509 (1973).
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court of a county, and the issue was the constitutionality of the require-
ment that one elected to the office must have three years experience as a
practicing attorney.' 3 Holding this requirement not to be violative of equal
protection, the supreme court said that it simply limited eligibility to a
class of persons similarly situtated, and that "our law is replete with con-
stitutional and statutory classifications respecting eligibility to hold office

''164

4. Schools

In only one case during the period under scrutiny was the supreme court
called upon to deal particularly with county schools, and in that instance
the court decided not to answer the call. Wayne County Board of Educa-
tion v. Anderson'"5 was an action in which the county school board at-
tempted to enjoin the defendant parents from taking their child to a
county school other than the one to which he had been assigned. "6 The
court affirmed a dismissal of the board's action with the following ration-
ale:

[I]t is nowhere shown in the record that the parties utilized the procedure
provided in Code §32-910. . .for determining matters of local controversy
in regard to the administration of school law, either by holding a hearing
at the county level or by appealing to the State Board of Education."'

5. Contracts

Historically unfavored in local government law are efforts to bargain
away the power to govern or to commit successive governing authorities to
a particular course of action. " 8 Georgia statutory law reflects this disfavor
by declaring that "one council may not by ordinance bind itself or its
successors so as to prevent free legislation in matters of municipal govern-
ment,""' and a considerable line of court decisions further evolves this
principle. In the last two or three years, however, the Georgia courts appear
less receptive to such arguments and less willing to invalidate local govern-
ment contracts on this ground. 76 That mood seemingly continued to pre-

163. GA. CODE ANN. §24-2111(a) (Rev. 1971).
164. 230 Ga. at 614, 198 S.E.2d at 510. Thus, the trial court was affirmed in holding the

plaintiff ineligible for the office, and providing for a new election.
165. 231 Ga. 761, 204 S.E.2d 173 (1974).
166. The school system had been divided into attendance areas.
167. 231 Ga. at 762, 204 S.E.2d at 174. Justice Gunter, in a dissenting opinion concurred

in by ,Justices Jordan and Ingram, argued that the situation was one in which the board had
no administrative remedies, and that the dismissal was error.

168. For discussion, see Sentell, Local Government and Contracts that Bind, 3 GA. L. REv.
546 (1969), reprinted in R.P. SENTELL, STUDIES IN GEORGIA LOcAL GOVERNMENT LAW 397 (2d
ed. 1973).

169. GA. CODE ANN. §69-202 (1933).
170. For discussion, see Sentell, Local Government Law, 23 MERcER L. REv. 147, 176-78
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vail during the current period, as manifested by the supreme court's deci-
sion in Hancock County v. Williams. 7 '

One of the issues presented by the Williams litigation was the validity
of a contract between the county and Georgia Power Company purporting
to create an easement by which the public was given access to the com-
pany's lake."' In upholding the agreement, the court said that it "was not
one for a definite time in the future,"'' and thus did not fall within the
principle of prohibition. Rather, this contract "was a continuing offer and
subject to cancellation by future governing bodies," and "so long as the
contract was not cancelled, it was operative and binding. ' '

7

However praiseworthy the court's fresh approach may be, its tension
with some of the older cases and with the statutory expression itself has
not yet been satisfactorily explained away.

6. Taxation

Apparently there is no end to the increase in volume of litigation over
county taxation. During the past year virtually all the litigation arose over
property taxation, and only the surface can be scratched here.

At least two of the episodes were spawned by recent legislative activity.
In 1972 the General Assembly enacted a statute which purported to em-
power the State Revenue Commissioner to return county tax digests to the
local boards of tax assessors and to prescribe adjustments in the valuation
of classes of property in order to achieve tax equalization." 5 The contro-
versy presented by Griggs v. Green'' was one in which the Revenue Com-
missioner, acting under the statute, had returned a digest with the order
to raise the assessment on real property outside cities by 89%, on real
property inside cities by 28%, and on personal property by 34%.117 This
action was challenged by a number of individual county taxpayers, and the
supreme court dealt with this challenge in an exhaustive opinion.' 8

First, the court viewed it to be well settled that the tax uniformity
provision of the state constitution established as one single class of prop-

(1972); Sentell, Local Government Law, 24 MERCER L. REV. 199, 206-08 (1973). The new point
of departure appears to be DeKalb County v. Georgia Paperstock Co., 226 Ga. 369, 174 S.E.2d
884 (1970).

171. 230 Ga. 723, 198 S.E.2d 659 (1973).
172. For discussion of another issue presented by the case, see the treatment of

"Liability," infra.
173. 230 Ga. at 724, 198 S.E.2d at 661.
174. Id. at 725, 198 S.E.2d at 661. The court cited DeKalb County v. Georgia Paperstock

Co.
175. GA. CODE ANN. §92-7001 (Supp. 1973).
176. 230 Ga. 257, 197 S.E.2d 116 (1973).
177. This was the situation in the case from Fayette County. Also decided in Griggs was

a case from Brooks County which presented exactly the same legal issues.
178. The opinion was written by Justice Hawes and reviewed the entire legal system for

county taxation of property in Georgia.
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erty all real property and all tangible personal property except motor vehi-
cles. 79 The uniformity requirement was, therefore, that all the property
within this single class must be assessed and taxed alike within the county.
As a result, said the court, the General Assembly was without power to
establish different classes or subclasses of tangible property.' Conse-
quently, the Revenue Commissioner, whether authorized by statute or not,
could not constitutionally subdivide the single class of tangible property
into a number of subcategories, such as real estate inside and outside
cities. 8' The making of adjustments as to some subclasses, with different
adjustments as to other subclasses, and no adjustments at all as to still
other subclasses, would be a classic violation of the constitution's require-
ment of uniformity.'

Having held the Revenue Commissioner's order invalid, the court fur-
ther probed the 1972 statute in order to determine whether it actually
authorized that order. Concluding that it did not, the court viewed the
statutory language as to adjustments between classes of property to refer
to the classes established by the constitution itself."s3 So construed, the
statute did not purport to authorize the Commissioner's further subcatego-
ries, and could be declared constitutional.1 4

Finally, the court held that when the Commissioner acted under the
statute's authorizations, and ordered valid assessment adjustments in a
county, there was no constitutional requirement that notice and hearing
be provided to individual taxpayers." 5

Already the Griggs decision has become a landmark, being frequently
cited by litigants and by the courts themselves. 8 ' It was relied upon by the

179. GA. CONST. Art. VII, §1, para. III (1945), GA. CODE ANN. §2-5403 (Rev. 1973). The
other class of property under the provision is intangible property.

180. The court said that "all tangible property, both real and personal, except automo-
biles and trailers, constitutes a single class of property for the purposes of taxation, and must
be assessed and taxed alike, and . . . the General Assembly has no authority to establish
different classes or sub-classes of tangible property other than as fixed by the constitutional
provision quoted." 230 Ga. at 264, 197 S.E.2d at 120.

181. This might be valid for statistical accounting or other non-taxing purposes, said the
court, but could not be done for taxation.

182. Thus, the court sustained the issuance of an injunction against the enforcement of
the Commissioner's orders.

183. The court engaged the presumption in favor of the constitutionality of a statute, and
said that it could find no language expressly creating separate classes of tangible property.

184. In a dissenting opinion, Justice Gunter argued that the statute did authorize the
Commissioner's actions.

185. "The presumption is that adjustments thus made in the total digest do not disturb
the previously established unformity and equality as between individual taxpayers since all
who pay taxes on the class or classes of property to which the adjustments are applied remain
in substantially the same relation to each other after the adjustments as they were before the
adjustments were made." 230 Ga. at 269-70, 197 S.E.2d at 123.

186. In Cox v. Blackmon, 230 Ga. 275, 196 S.E.2d 403 (1973), the supreme court treated
Griggs as having established the constitutionality of the equalization statutes, and held the
evidence in issue not to demand a finding that the Revenue Commissioner had arbitrarily
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court of appeals in Herring v. Ferrell"7 to invalidate the Revenue Commis-
sioner's actions in directing county authorities to increase valuations by
77% on real property located outside municipalities and by 25% on per-
sonal property there. The court said that "such a factoring method has the
result of creating impermissible subclasses of taxable property."' 8 The
court went further in Herring to hold that even the county's original tax
digest was invalid. It viewed the evidence to show that the county tax
assessors and the taxpayers themselves had failed to compile a digest
based upon the fair market value of the property, as required by statutory
law. 

8 9

Still further ramifications of Griggs were presented by Blackmon v.
Ewing. 0 One of these was the issue of whether, under a Griggs-type chal-
lenge to county property taxation, the plaintiff must tender the taxes
admitted to be due prior to filing suit. The supreme court conceded that
recent cases had rendered the tender principle unclear: "We restate it so
that litigants should have no difficulty in following it."'' As restated, the
tender requirement was viewed to apply to taxes attacked as "excessive,"
but not to taxes challenged as "wholly illegal."'9 2 Because a Griggs-type
challenge was one against the tax as "wholly illegal," no tender was re-
quired. "3 A second problem highlighted by Ewing was the status of tax
collections in a county which had been subjected to a Griggs determina-"
tion. There, specifically, the trial court had ordered county tax officials to
collect taxes upon the basis of the tax digest which had been originally
submitted to, but not approved by, the Revenue Commissioner. 94 Uphold-

raised assessments, as in Griggs, so that the trial court's judgment requiring county taxing
authorities to permit arbitration gave the plaintiffs complete relief for the year in question.
A similar reliance upon the trial court's actions, although not involving the application of
Griggs, was manifested in Fulton County Homeowners' Ass'n v. Abbott, 230 Ga. 307, 196
S.E.2d 886 (1973). There the taxpayers' contention was that assessment procedures for tangi-
ble personal property (inventory) resulted in shifting a disproportionate part of the tax bur-
den from personal property to real property. The court simply said that it had reviewed the
record and concluded that the trial court was correct in holding substantial compliance with
the requirement that property be assessed at 40% of its fair market value.

187. 130 Ga. App. 431, 203 S.E.2d 617 (1973).
188. Id., 203 S.E.2d at 618. The lower court was thus held in error for failing to grant the

plaintiffs' motion for a summary judgment.
189. GA. CODE ANN. §92-5703 (Rev. 1972). Thus, a summary judgment on this point was

in order also.
190. 231 Ga. 239, 201 S.E.2d 138 (1973).
191. Id., 201 S.E.2d at 140.
192. The court conceded that some cases present both types of attacks and said that in

taking the case without tender to decide whether the tax was wholly illegal, the court could
proceed to do justice and also decide the question of excessiveness. Id. at 240-41, 201 S.E.2d
at 140.

193. "Accordingly, one of the attacks in the instant case being that the tax was 'wholly'
illegal, tender was not required." 231 Ga. at 241, 201 S.E.2d at 141.

194. The Revenue Commissioner argued that the court should have ordered the digest
resubmitted to him.
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ing that action, the supreme court noted the quandary confronting the
county, and said that the trial judge's response was a reasonable one.'

The other recent statutory development resulting in litigation was the
General Assembly's 1973 enactment which granted 50 million dollars in
state funds to counties for road construction purposes, but on the condition
that the county provide tax credits upon homesteads and tangible property
in accordance with a prescribed formula.' In its much-publicized decision
of Brown v. Wright, "7 the supreme court undertook to deal with two of the
issues raised by that statute.'98 First, the court decided that the challenge
involved was moot as to 1973 appropriations, because distribution of funds
had already been made to a large majority of the counties in the state. 99

The major issue, said the court, was the statute's constitutionality. In
disposing of this point, a majority of the court held a 1960 amendment to
the constitution to specifically authorize the legislative grant itself 11 The
court conceded that the condition attached to the grant was the difficult
question, but also viewed the legislature to possess broad discretion in
dispensing public funds.

We hold that the General Assembly may attach reasonable conditions to
its monetary grants to counties for road construction and maintenance
and that the tax credit condition provided in Act No. 229 is reasonable
and constitutionally permissible. 1

The homestead exemption from property taxes, but in a completely
unrelated context, was also the point of focus in Brandywine Townhouses,
Inc. v. Joint City-County Board of Tax Assessors."2 There the court held
invalid a statute which purported to extend the exemption to one who
"holds under an occupancy agreement as a stockholder of a non-profit

195. "Here the court had jurisdiction, the parties were before it, and it was essential that
the county collect taxes in order that it might function. Therefore, the trial court was author-
ized to temporarily direct the payment of taxes on some rational basis." 231 Ga. at 242, 201
S.E.2d at 141.

196. Ga Laws 1973, p. 475.
197. 231 Ga. 686, 203 S.E.2d 487 (1974).
198. The case was presented as an action to enjoin the Fulton County governing authority

from acting under the statute.
199. The court said that "one who seeks to stop an annual appropriation must move with

some alacrity in order to make a timely attack." 231 Ga. at 688, 203 S.E.2d at 489. In Fulton
County also, the court said, 1973 revenue arrangements were well underway.

200. GA. CONST. art. VII, §IX, para. IV(b) (1945), GA. CODE ANN. §2-6204(b) (Rev. 1973).
The court said that it must presume, in the absence of evidence otherwise in the record, that
the counties would expend the funds only for the purposes authorized by the statute and
constitutional amendment.

201. 231 Ga. at 691, 203 S.E.2d at 491. In a dissenting opinion, Justice Undercofler argued
that the statute was simply a grant of state funds for the purpose of paying a part of a home
owner's property taxes, and, as such, was an unconsitutional gratuity to certain individual
taxpayers. Id. at 692, 203 S.E.2d at 492.

202. 231 Ga. 585, 203 S.E.2d 222 (1974).
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cooperative ownership housing corporation." ' "3 Viewing the material con-
stitutional provision to restrict the homestead exemption to a resident
"owner," ' 1 the court held the statute's extension not so limited.2 1 For
instance, the court noted that the taxpayers in this litigation, although
stockholders within the meaning of the statute, were expressly declared
"tenants" under their occupancy agreement.2

1

The survey period also produced two rather isolated cases, one dealing
with school taxes and one with late tax payments on automobiles. In Board
of Public Education and Orphanage v. Zimmerman, '2 the county board
of education complained that although it had recommended an annual
levy of 25 mills for the school system, the county governing authority had
approved a levy of only 21 mills.2°5 In resolving the dispute between these
county entities, the supreme court first concluded that the county school
system was not subject to the 20 mill limitation of the constitution,,"
because it was an independent system, created by a special statute in 1872,
and left unaffected by the constitutions of 1877 and 1945.10 Under the 1872
statute, the court futher held, the governing authority was required to
approve or disapprove of the school tax levy each year,2 1 ' and "the power
to approve the whole includes the power to approve any part thereof less
than the whole."2 2 Consequently, the trial court's denial of the board's
mandamus action was affirmed.

The automobile tax controversy culminated in Blackmon v. Scoven,13

an action to enjoin the collection of penalty fees upon the late payment of
ad valorem taxes on automobiles. The plaintiff alleged that the late pay-
ments were the result of fraud by county officials in representing that the
deadline had been extended by one day.2 1

1 In holding the complaint subject
to dismissal, a majority of the court held that no fraud had been stated
with particularity,'2 15 nor was it shown that the plaintiff had relied upon

203. GA. CODE ANN. §92-233(b) (Rev. 1961).
204. GA. CONST. art. VII, §I, para. IV (1945), GA. CODE ANN. §2-5404 (Rev. 1973).
205. The court employed the statutory construction rule that exemptions from taxation

are to be strictly construed.
206. "We, therefore, hold that the members of the cooperative, being tenants, cannot be

regarded as owners within the meaning of the term 'owner' as used in the Homestead Exemp-
tion section of the Constitution." 231 Ga. at 587, 203 S.E.2d at 224.

207. 231 Ga. 562, 203 S.E.2d 178 (1974).
208. The board of education sought a mandamus and declaratory judgment.
209. GA. CONST. art. VIII, §XII, para. 1 (1945), GA. CODE ANN. §2-7501 (Rev. 1973).
210. Both constitutions had provided express exceptions for independent school systems

already in existence.
211. The court employed the statutory construction rule which frowns upon repeals by

implication.
212. 231 Ga. at 568, 203 S.E.2d at 183.
213. 231 Ga. 307, 201 S.E.2d 474 (1973).
214. The plaintiff alleged these representations had been made to him while standing in

line to pay his taxes on the last day.
215. The court held this a requirement of GA. CODE ANN. §81A-109(b) (Rev. 1972).
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the representations." 6 Moreover, the court concluded, the plaintiff had
failed to utilize ample statutory remedies" 7 and thus was not entitled to
equitable relief."1 8

Finally, this was the year also for the presentation of claims by former
county tax collectors, and both appellate courts tasted of the controversy.
In Scruggs v. Dorminey,2 '" for instance, the former tax commissioner
sought to recover commissions on various county taxes assessed and ac-
crued during his tenure of office, but collected by his successor. 22 0 In
construing the statute upon which the plaintiffs claim rested,211 a majority
of the court of appeals held that it applied only to taxes collected by the
successor while the successor was compensated by commissions.22 Here
some of the taxes had been collected during such time, but others had been
collected after a local statute had placed the successor on a salary.2 2 Ac-
cordingly, the court concluded that the plaintiff was entitled to only a part
of the commissions in issue.22 4

The supreme court's confrontation with the Scruggs issue was a gradual
one. The first step was taken by Webb v. Colquitt County Board of
Commissioners, 2 5 a tax commissioner's attempt to retain as commissions
a portion of delinquent taxes for 1957 through 1971, which he had collected
during 1972. The court noted that the general statute prescribing commis-
sions specifically excepted instances in which the tax commissioner was
paid a salary of at least $8,000.21 Adopting the Scruggs rationale, the court
said that "whether he is entitled to commissions is determined at the time

216. "To prove fraud the plaintiff must rely upon the false representations of the defen-
dants and sustain an alleged loss and damage as the proximate result of their having been
made." 231 Ga. at 309, 201 S.E.2d at 476.

217. The court said that one possibility would have been the purchase of the license plate
without payment of the tax and filing an affidavit of illegality with the tax commissioner.

218. Justices Gunter and Jordan dissented without opinion.
219. 129 Ga. App. 453, 199 S.E.2d 922 (1973).
220. The lower court had denied the plaintiff's motion for summary judgment on his

claim.
221. GA. CODE ANN. §89-830 (Rev. 1971).
222. The court's reason for this interpretation was that the statute gave one-half the

commissions to the former commissioner and one-half to his successor. If the successor was
no longer compensated by commissions, the court feared that he would receive monies to
which he was not entitled.

223. The successor's tenure of office had begun on January 1, 1969. From January 1, 1969
to March 1, 1970, a local statute had provided for his compensation by salary. After March
1, 1970, another local statute had switched the compensation back to commissions.

224. Thus, the determination of amounts must now be made, and the trial court had
correctly denied the summary judgment. Judge Pannell wrote a dissenting opinion, concurred
in by Judge Evans, disagreeing with the majority's interpretation of the general statute. He
argued that if the successor was placed on salary, then one-half the commissions should go
to the plaintiff and one-half to the county. 129 Ga. App. at 456, 199 SE.2d at 925.

225. 231 Ga. 365, 201 S.E.2d 462 (1973).
226. GA. CODE ANN. §92-5304 (Supp. 1973).
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the tax is collected.""22 Because, on January 1, 1972, the plaintiffs salary
had been incereased to not less than $10,0 0 0 ,21s the court held him not
entitled to commissions on any of the delinquent taxes collected.2 9

In Hale v. Davison,2 30 the Scruggs issue itself arrived before the supreme
court. There a former tax collector sought to recover from her successor
commissions upon delinquent taxes collected in 1973.21 The court's entire
response was as follows:

Appellee has no vested right in commissions on taxes. Whether she is
entitled to commissions is determined at the time the tax is collected. The
evidence here shows that no commissions were payable on taxes collected
in 1973. Accordingly, the judgment of the trial court must be reversed.122

7. Powers

County power per se was the object of judicial attention in several con-
texts during the period under study. For instance, two cases dealt with the
county's general power in respect to new roads. Specifically, Central of
Georgia Railway v. Haralson County 3

3 called upon the supreme court to
review the order of a county governing authority that a new crossing be
opened over the plaintiff railroad's right-of-way.22 ' The court upheld the
power of the governing authority to issue the order,2'5 but concluded that
its action had been insufficient to establish the crossing:

The order of the road commissioner was valid to the extent that it author-
ized the opening of a new road, but it was not valid to the extent that it
allowed the county to take or encroach upon the property of another
without first acquiring that property by contract or by the exercise of its
power of eminent domain.22 '

In the second case, Charles v. Cobb County,217 the county had properly
condemned the plaintiff's property for a new road, but the complaint

227. 231 Ga. at 366, 201 S.E.2d at 463.
228. Prior to that time, and during the entire period in which the delinquent taxes had

accrued, the compensation had apparently been $6,600.
229. The court also rejected the contention that the local statute prescribing the commis-

sioner's salary conflicted with the general statute dealing with commissions.
230. 231 Ga. 505, 202 S.E.2d 411 (1973).
231. On January 1, 1973, the offices of tax collector and tax receiver had been abolished

and the office of tax commissioner was created at a specified salary, with a discontinuance
of commissions.

232. 231 Ga. at 506, 202 S.E.2d at 411.
233. 230 Ga. 217, 196 S.E.2d 392 (1973).
234. The railroad's action was to enjoin the county's alleged trespass.
235. The court cited the authorization of GA. CODE ANN. §§92-201, 92-202 (Rev. 1961).
236. 230 Ga. at 219, 196 S.E.2d at 393-94. Thus, the trial court was held in error in denying

the injunction.
237. 231 Ga. 696, 203 S.E.2d 503 (1974).
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charged the county with a number of illegal acts in constructing the road., 8

The court rejected each of the charges. First, it held that if the plaintiff
had access to the new road from her abutting property, she was not entitled
to access at every point at which her land abutted.2 Secondly, the court
could find no evidence of the county's abuse of its discretion in laying out
or constructing the road. 40 Finally, the court refused to enjoin the county
from giving the road a particular name, for this too was within the county's
discretion. 4 '

Another source of power controversy was the revocation of a beer, wine,
and liquor license. In Roberts v. Guhl,24 the court refused to enjoin the
county's enforcement of such a revocation, based upon evidence considered
by the trial judge. The court held this evidence to support the judge's
finding that the plaintiff had been provided with notice and hearing prior
to the revocation. 243 The court also upheld the admission into evidence of
the charges against the plaintiff"' and the testimony of an investigating
officer.245 Thus, the county's power of revocation was sustained.

Finally, New Era Publishing Co. v. Guess"4 6 placed in issue the county's
power to recognize a particular newspaper as the official organ of the
county. 247 Reciting the statutory requirements for changing official county
organs, 4 ' the court concluded that the uncontradicted evidence showed
compliance with those requirements." 9 First, a majority of the county offi-
cers authorized to make the change had done so.10 Second, evidence estab-
lished that the newspaper so designated was the direct successor to one
which had been mailed to a list of bona fide subscribers for a period of two
years.2 5' Finally, the subject newspaper had a paid circulation of at least
85 %.252

8. Liability

One remarkable possibility in respect to the survey period was that it

238. The plaintiff sought both injunctive relief and damages.
239. The evidence demonstrated both access and the construction of a cross-over.
240. E.g., the county had the right to plant trees on its right-of-way which did not prevent

reasonable access to the road.
241. Plaintiff's argument had been that the name would promote a private enterprise.
242. 231 Ga. 557, 203 S.E.2d 219 (1974).
243. The court noted that this was also specifically required by a county ordinance.
244. This was the list of charges received by the plaintiff prior to the hearing.
245. The court said this testimony went to the question whether due cause for revocation

was shown.
246. 231 Ga. 250, 201 S.E.2d 142 (1973).
247. The plaintiff sought to mandamus the county to continue to recognize it rather than

a competitor as the official organ.
248. Those requirements are contained in GA. CODE ANN. §39-1103 (Rev. 1967).
249. Thus, it determined that no jury issues had been presented.
250. These officers are the sheriff, superior court clerk, and ordinary.
251. The court traced the manner in which the defendant newspaper had come into being.
252. Accordingly, the trial court's denial of a mandamus was affirmed.
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may have witnessed the final episode in litigation which has continued for
years. A property owner's action for damages, allegedly resulting from
county flooding, finally resulted in a jury's verdict that the county had
created a continuing nuisance and that the plaintiff was entitled to special
damages and attorney fees. In DeKalb County v. McFarland5 3 the county
raised a multitude of alleged errors committed in the trial, and the su-
preme court discounted them one by one. Among the court's holdings were
the following: that regardless of possible prior dedication, the county had
no right to increase the water flow; that the intentional nature of the tort
justified the attorney fees; that a map was properly admitted into evi-
dence; that opinion evidence was proper in determining depreciation in
value; that certain photographs were admissible in evidence; and that the
lower court's injunction against the increase of flood water was valid.254

One of the few matters in which a Georgia county is statutorily responsi-
ble for its negligence is the maintenance of defective bridges. 55 In
McDaniel v. Southern Railway 6 the court of appeals agreed that the
county's duty extended to guardrails not attached to the bridge, but re-
fused the extension to a passenger in an automobile where the driver fell
asleep. In drawing this line, the court said that here "the sole proximate
cause of the collison, which resulted in the injuries to the passenger, was
the act of the driver of the automobile. ' 257

Disregarding tort liability, the supreme court, in Hancock County v.
Williams,255 held the plaintiffs' petition to set forth a cause of action for
the death of their mother who was drowned when her automobile ran into
a lake . 25 Recounting the plaintiffs' allegation that the county had con-
tracted to indemnify the private owner of the area of the accident for such
damages,2 60 the court held this contract to be authorized and binding.2 , n

"Being an authorized contract, the action would lie thereon. ' '2 2

Finally, in Gordy Construction Co. v. KHM Development Co.,2 11 the
court of appeals held a property owner entitled to a summary judgment
for a county's trespass in laying a sewer line.2 ' For two reasons, the court
rejected the county's argument that the plaintiff had not complied with

253. 231 Ga. 649, 203 S.E.2d 495 (1974). The court cited a number of prior appearances
of the case before it.

254. Accordingly, the judgment was affirmed.
255. GA. CODE ANN. §95-1001 (Rev. 1972).
256. 130 Ga. App. 324, 203 S.E.2d 260 (1973).
257. Id. at 326, 203 S.E.2d at 262. The trial court's grant of the county's motion for

summary judgment was affirmed.
258. 230 Ga. 723, 198 S.E.2d 659 (1973).
259. The plaintiffs alleged that the road ran directly into the lake without any warning.
260. The contract was designated an easement.
261. For discussion of this aspect of the case, see the section "Contracts," supra.
262. 230 Ga. at 724, 198 S.E.2d at 661. Justice Nichols dissented.
263. 128 Ga. App. 648, 197 S.E.2d 426 (1973).
264. The court held that the defendants had admitted the trespass.
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the statutory requirement that all claims against a county be presented
within 12 months. 6 ' First, the court said this defense must be specially
pleaded, and here the county had waived the requirement. ' Second, the
court said that in any event, the sewer line constituted a continuous tres-
pass, and thus the claims requirement was not applicable.

9. Zoning

A subject drawing special attention in county zoning during the survey
period was the operation of commercial dog kennels. In Maloof v. Gwinnett
County26 ' the supreme court upheld a trial judge's interlocutory injunction
against such an operation on a number of grounds. First, the defendants
had never received a building permit for a commercial kennel, and its
construction violated zoning regulations in effect at the time.2 1

6 Secondly,
the actual erection of the kennel was insufficient to give the authorities
notice of this violation, because they could have reasonably believed the
kennel was to be a private one. 6 ' Finally, the evidence did not show the
defendants' expenditure of substantial sums after the county discovered
the commercial operation. Consequently, no unreasonable delay or laches
in enforcement could be charged against the county.2

11

The owners of the commercial kennel in Barnes v. Austin"' already
possessed a conditional use permit for its operation,"2 and now sought to
mandamus county authorities to issue a building permit for the construc-
tion of 24 additional "kennel runs." The county contended that because
the commercial kennel was a conditional use in the zone where located, it
possessed discretion in granting or denying the permit for enlarging the
kennel. With the lines thus drawn, the court first determined that the
conditional use permit under which the plaintiffs operated was a general
one and not limited to any specific number of kennel runs.2 1

2 Moreover, the
court noted, the county zoning regulations did not provide for a new deter-

265. GA. CODE ANN. §23-1602 (Rev. 1971).
266. "Since Richmond County and Richmond County Water and Sewage System failed

to raise this defense, they have waived said requirement." 128 Ga. App. at 651, 197 S.E.2d
at 429.

267. 231 Ga. 164, 200 S.E.2d 749 (1973).
268. The defendants argued the existence of oral permission from the county zoning

committee.
269. County zoning regulations did not prohibit the erection of a private dog kennel upon

the defendants' property.
270. In this fashion, the court distinguished Springtime, Inc. v. Douglas County, 228 Ga.

753, 187 S.E.2d 874 (1972).
271. 231 Ga. 29, 199 S.E.2d 906 (1973).
272. The conditional use permit had been granted in 1966.
273. "We must assume that the planning commission, prior to the issuance of this permit,

determined that the conditions existed which authorized the establishment of a kennel as a
conditional use in the agricultural residential zone in which it was located." 231 Ga. at 30-
31, 199 S.E.2d at 907.
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mination on matters related to the conditional use permit each time a
building permit was requested for the covered property. Consequently,
concluded the court:

The appellants have a valid conditional use permit to operate a kennel;
they have complied with all requirements of the zoning regulations as to
obtaining a building permit; and the proposed structure is not a nuisance
per se. The trial judge therefore erred in refusing to require the issuance
of a building permit to them. 7 '

Although not involving a dog kennel, the same limitation on county
discretion was found to exist in Martin Marietta Corp. v. Douglas
County.n5 In upholding a mandamus action for a conditional use permit,
the court said that when the county governing authority had established
conditional uses of land pursuant to general statutory law, it could not
then deny a permit to a conditional use applicant if the property for which
the permit was sought had been zoned for the use for which application
was made. Here, the court declared, this was the situation in respect to
the plaintiff who desired a permit to remove low alkaline clay deposits from
the soil.6 The court reasoned that "the local governing authority in zoning
land for one or more previously-established uses had exercised its discre-
tion as to the manner in which such land could be utilized by its owner. 12 77

Another subject of zoning controversy was the location of mobile homes.
In Barber & Barber, Inc. v. Newton County Board of Commissioners,278 the
plaintiff sought a permit to use its land for such purposes, and the trial
court permitted the intervention of adjoining property owners in the pro-
ceeding.2 79 Upholding this permission, the supreme court justified the in-
tervention by finding the main action and the intervention to have "a
common question of law or. fact. '20 Of a different flavor, Richardson v.

274. Id. at 31, 199 S.E.2d at 907.
275. 230 Ga. 721, 198 S.E.2d 674 (1973).
276. A county resolution had zoned the area as "Residential-Agricultural" and included

as a conditional use the removal of natural materials.
277. 230 Ga. at 721-22, 198 S.E.2d at 674. See generally Sentell, Discretion in Georgia

Local Government Law, 8 GA. L. REv. 615 (1974).
278. 231 Ga. 574, 203 S.E.2d 192 (1974).
279. The action was one to mandamus from the county a permit for a mobile home

subdivision.
280. 231 Ga. at 575, 203 S.E.2d at 193. The court found this justification in GA. CODE ANN.

§81A-124(b), and said that intervention was largely within the discretion of the trial court.
Another pleading controversy was presented by Owen v. Cobb County, 230 Ga. 707, 708-

09, 198 S.E.2d 846, 847 (1973), a zoning contest in which the court said that when a petition

set forth the equitable jurisdiction of the trial court, statutory and constitutional grounds
upon which relief was sought, and a demand for injunctive relief as against the rezoning

applicant, "the petition, though labeled one for certiorari review, conformed to the pleading

requirements for complaints under the Civil Practice Act and otherwise stated a claim for
relief as against such rezoning applicant."
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State28' involved a criminal prosecution for refusal to move a mobile home
from property subject to a county zoning ordinance. Rejecting the defen-
dant's contention that he had been charged with violating only county
criminal legislation, 2a the court said that "in our view the indictment
charges a violation of state law for failure to comply with local zoning
ordinances . . .. 283

Finally, Pendley v. Lake Harbin Civic Association 2 4 presented a chal-
lenge to the rezoning of three tracts of land by the county governing author-
ity.215 Primarily, the attack focused upon the alleged insufficiency of the
public hearing held by the authority. The plaintiffs produced evidence to
the effect that the authority considered 36 petitions for zoning upon this
one occasion, that the hearing was held in a small room although larger
facilities were available, that only some 100 of approximately 1,500 persons
present could get into the room, and that the hearing continued until 3:30
A.M.2 1 Reviewing this evidence, the supreme court concluded that it au-
thorized the trial judge's grant of a temporary injunction. Although some
of the petitions may have received lawful treatment at the hearing, and
thus the evidence showed no ground for invalidating the entire proceeding,
this was an issue for determination at a final trial in the trial court.287 The
grant of a temporary injunction "to maintain the status quo pending a
final trial" did not constitute an abuse of the trial court's discretion .2

II. LEGISLATION

A. Home Rule

As amended in 1973, the municipal home rule statute of 1965 authorizes
the municipal governing authority to fix the salary or compensation of

281. 231 Ga. 295, 201 S.E.2d 398 (1973).
282. The defendant argued that the indictment could not stand unless it alleged an

offense contrary to the laws of Georgia.
283. 231 Ga. at 296, 201 S.E.2d at 399. The court relied upon GA. CODE ANN. §69-9904:

"A violation of any ordinance or resolution adopted pursuant to [the provisions of this Act]
is hereby declared to be a misdemeanor and, upon conviction thereof, shall be punished as
provided by law."

284. 230 Ga. 631, 198 S.E.2d 503 (1973).
285. The rezoning was for the purpose of permitting the construction of a shopping center

and other projects.
286. The plaintiffs argued these features to defeat the very reason for a public hearing.
287. "It is thus seen that a rezoning hearing could be a 'lawful and legal public hearing'

with respect to some applications for rezoning considered at the hearing, and with respect to
other applications considered, it could be that the legal requirements for a 'lawful and legal
public hearing' were not met." 230 Ga. at 637, 198 S.E.2d at 507.

288. Id. at 636, 198 S.E.2d at 506. One other county zoning contest during the survey
period was dismissed as moot. In Vinings Ass'n, Inc. v. New Paces Ferry Rd. Dev. Co., 231
Ga. 804, 204 S.E.2d 122 (1974), the court held that when a new county zoning ordinance
removed conditions imposed by a previous ordinance, an action to restrain construction in
violation of previous conditions was rendered moot.
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,'municipal employees and members of the governing authority and/or
legislative body."' 89 Until 1974, however, the power to increase compensa-
tion was limited by a requirement that notice of intent must first be pub-
lished in a specified manner. In 1974, the General Assembly amended this
publication limitation so that it applies only to actions increasing the
compensation of "the elective members of the governing authority or legis-
lative body. ' 2

10

B. Elections

Local government elections were the subjects of consisiderable legisla-
tive attention in 1974. At the municipal level, the Georgia Municipal Elec-
tion Code 21 was amended in several particulars to conform some of its
procedures to the State Election Code .22 Among the matters so treated
were qualifications of electors, registrars, and deputy registrars; registra-
tion cards; certified lists of electors; form of ballots; write-in ballots;
voter's certificates; unlawful campaign practices; assistance to voters;
voter's certificate binders; and runoff elections and primaries. 2 3 Another
amendment to the municipal code dealt with voter elgibility, as well as the
processing of defective ballot cards. 29'

In respect to the non-municipal election,2 9 5 qualification methods were
changed so as to provide for primary qualification by a qualifying peti-
tion.29 6 The required number of signatures for such petitions vary according
to the office sought-for a county office, the requirement is 1,000 signa-
tures .29

Finally, both the state code299 and the municipal code 9 were amended
in order to declare it a misdemeanor for any person to knowingly make any
false statement in connection with filing a notice of candidacy. 3

0 Proce-
dures for investigation and prosecution were provided.29

C. Officers And Employees

Of the legislation enacted during the survey period dealing with local
government officers and employees, perhaps the most significant was that

289. Ga. Laws 1973, p. 778, 780.
290. Ga. Laws 1974, p. 195, 196.
291. GA. CODE ANN. tit. 34A (Rev. 1970).
292. GA. CODE ANN. tit. 34 (Rev. 1970).
293. Ga. Laws 1974, p. 82.
294. Ga. Laws 1974, p. 99.
295. GA. CODE ANN. tit. 34 (Rev. 1970).
296. Ga. Laws 1974, p. 4. The petition method is in lieu of payment of the qualifing fee.
297. Id. at 5. The necessary procedures for this method of primary qualification are also

set out by the statute.
298. GA. CODE ANN. ch. 94-19 (Rev. 1970).
299. GA. CODE ANN. ch. 34A-16 (Rev. 1970).
300. Ga. Laws 1974, p. 522.
301. Id.
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focusing upon personal liability for damages arising out of the performance
of their duties.A32 This statute authorized counties, municipalities, and
other public bodies to purchase liability insurance to protect against such
liability, 0 3 and to expend public funds for this purpose .3 In addition, the
local government is empowered to defend both civil and criminal actions
brought against its officials or employees.3 0 5

Several of the measures here dealt with compensation and benefits. Both
counties and municipalities were permitted to defer an employee's com-
pensation, 3" to provide for a tax deferred compensation plan for the em-
ployee, and to contract with a private company for the administration of
a deferred compensation program.m At the county level, the 1974 General
Assembly prescribed minimum salaries for all ordinaries in the state based
upon the 1970 population of the county in which they serve.'0s Also pre-
scribed were various additional amounts of compensation according to
specified duties which the ordinary may perform.3 The statute expressly
does not affect any higher salaries which ordinaries may be receiving under
local legislation, nor does it remove any ordinary from the fee system. 3 I

At the municipal level, the Joint Municipal Employees' Retirement Sys-
tem statute3"1 was amended so that employees of a municipal authority
could be covered under the municipality's retirement plan. 31 2

Finally, the General Assembly acted to establish a number of require-
ments for local government retirement systems .3 3 The governing authority
of the system is directed to retain the services of a qualified actuary for
technical advice and for actuarial investigations. These investigations are
to be made at least once every five years, are to examine specified details
of the system's operations, and, as of July 1, 1975, are to be on file with
the State Auditor. 34 Moreover, the governing authority is, on July 1, 1976,

302. Ga. Laws 1974, p. 702.
303. The amount of insurance is discretionary with the local government, and its existence

is not to be suggested in any action against the individual. Id. at 703.
304. The statute expressly declares that it is not to be construed as waiving any govern-

mental immunity which may exist. Id.
305. Excepted are criminal offenses "involving theft, embezzlement or other like crimes

with respect to the property or money of or in which said governmental entity has an inter-
est." Ga. Laws 1974, p. 704.

306. Ga. Laws 1974, p. 198.
307. The governing body may appoint an administrator of the plan, and salary reductions

are to be instituted at the request of the participating employees. Id. at 199-200.
308. Ga. Laws 1974, p. 455.
309. E.g., conducting elections and handling traffic cases. Id. at 456.
310. The statute declares that this must be accomplished by local statute. Id. at 457.
311. Ga. Laws 1965, p. 421.
312. Ga. Laws 1974, p. 699. Authorities are defined to include commissions, boards, or

agencies operating under ordinance or resolution of the municipality.
313. Ga. Laws 1974, p. 1407.
314. I.e., the system is to have on file with the Auditor an investigation not over five years

old. Id. at 1408.
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to begin filing with the Auditor annual reports for the system. These re-
ports are to show the retirement fund's disbursements and receipts for the
fiscal year, and are to be open to public inspection.315

D. Taxation

As usual, the subject of taxation was a popular one for legislative atten-
tion during the survey period. Mention might be made of a few of the
products of this activity.

Perhaps the most noteworthy of these products was one which will have
no immediate effects. This was the legislature's authorization to counties
and municipalities to levy a one percent income tax.31 Under this authori-
zation, procedures were established for the local determination of whether
such a tax was to be implemented. These procedures included the county
ordinary's call of an election, approval by more than one-half of the voters
if at least 50% of the qualified electors voted in the election, and the
manner in which a municipality could implement the tax should the
county fail to do so.3 ' Also detailed was the manner in which the taxes
collected were to be dispersed, and the adjustment of property taxes during
the first year."' This statute expressly provided that it would not become
effective until the approval of legislation authorizing local governments to
impose a sales and use tax. The sales tax statute was vetoed by the Gover-
nor, and thus the income tax authorization has not become effective.'"

A measure which is effective is the one granting to counties and munici-
palities the power to collect tangible property taxes in installments.3 '° The
local governing authority must utilize this authorization by ordinance or
resolution which is filed with the State Revenue Commissioner."2 ' The
statute further prescribes the manner in which the installment payments
are to be determined.32 2

The 1974 General Assembly also decided to make yet another effort to
arrive at uniform beer taxes in counties and municipalities23 The statute
formulates an approach to be taken by localities which now impose either
a lower or higher tax on beer sales than the one sought, which will bring

315. Id. at 1409.
316. Ga. Laws 1974, p. 506.
317. Should the county fail to call an election after being requested to do so by its most

populous municipality, then the governing authority of any municipality there could call its
own election. Id. at 507, 509.

318. Taxes were to be collected by the State Revenue Commissioner. Id. at 508.
319. The effective date is July 1 following approval of a sales tax statute by the Governor.

Id. at 512.
320. Ga. Laws 1974, p. 972. Excepted are the taxes on motor vehicles.
321. This must be done before December 31, and will remain in effect in subsequent years

until repealed. Id. at 973.
322. January 1 is still the applicable tax day.
323. See note 61, supra.
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all local governments to one tax rate within three years." 4 Enforcement
powers are vested in the State Revenue Commissioner. 2

Pertaining only to counties was an enactment in which the legislature
.made a number of changes in respect to property tax assessments., These
included the contents of the notice given by the county board of tax asses-
sors, the grand jury selection of members and alternate members of the
county board of equalization, and appeal procedures from the board to the
superior court.3

"

Finally, at the municipal level, only one method is now available for
determining fair market value of property for tax purposes:

municipalities shall use the fair market value finally determined for said
property for county ad valorem property taxation purposes. Fair market
value shall be finally determined for county ad valorem property taxation
purposes at such time as all means for administrative and judicial review
of said value have been exhausted or are no longer available.m

This information is to be furnished without charge by the county to each
municipal governing authority.32

E. Regulation

Among local government regulation authorizations during the past year,
two might be mentioned. First, local authorities were empowered to issue
parade permits to motor vehicles not otherwise meeting legal requirements
for operation on Georgia roads.330 The authorities are first to determine that
the vehicles will not endanger lives or property during the parade, and the
vehicles are to be operated at all times by properly licensed persons.nI

The other power granted was to counties or municipalities operating
public golf courses and offering in that connection the sale of food or drink.
These local governments are now authorized to sell at retail at the golf
course malt beverages by the drink.3 2

F. Sanitary Facilities

Because Georgia statutory law prohibits local governing authorities from

324. Ga. Laws 1974, p. 1447. The uniform rate is 5 cents per 12 ounce container or $6.00
per keg or barrel. Id. at 1448.

325. Much of this is accomplished by reports filed by wholesale dealers. Id. at 1450-51.
326. Ga. Laws 1974, p. 609.
327. Id. at 610. The appeal is declared a de novo action in the superior court. Id. at 611.
328. Ga. Laws 1974, p. 1206, 1207.
329. Id.
330. Ga. Laws 1974, p. 446.
331. Id. The authorization is good only while actually engaged in the parade and while

returning to the marshalling area. Id. at 446, 447.
332. Ga. Laws 1974, p. 587. The local government may likewise elect not to sell the

beverages.
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binding themselves or their successors in governmental matters,"' the 1974
General Assembly found it necessary to except from this prohibition agree-
ments concerning waste water treatment services. Accordingly,

each municipal corporation and each county of this State is hereby au-
thorized, in the discretion of its governing authority, to enter valid and
binding contracts with each other and/or with private persons, firms, asso-
ciations or corporations for any period of time not to exceed fifty (50)
years, to provide industrial waste water treatment services to such private
persons, firms, associations or corporations; provided that such contracts
shall provide that the charge for such services shall never be less than the
actual cost to the municipal corporation or county of providing such serv-
ices .331

The other enactment here to be noted applies to a municipal or county
sewer system which extends beyond the boundaries of the home county.35

If the services of that system are to be provided to residents where located,
this must be contracted for by the two local governments involved. The
utility may receive a fee for such service reasonably in excess of that
charged customers in its home county, 336 and if no fee can be agreed upon
the Public Service Commission must make the determination. 337

G. Schools

By virtue of survey-period legislation, the school superintendents of both
county and independent systems are required to give bonds payable to
their boards of education.W The bonds are filed with the county ordinary,
and are recorded with the State Board of Education.ns

H. Streets

The 1974 legislature set forth standards for the construction of curbs on
municipal streets.30 There is to be "not less than one ramp per lineal block
going on the crosswalks at intersections."uI Moreover, these ramps are to
be at least 40 inches wide and constructed to allow "reasonable access" for
physically handicapped persons.3 2

333. GA. CODE ANN. §69-202 (Rev. 1967). See note 169, supra.
334. Ga. Laws 1974, p. 617.
335. Ga. Laws 1974, p. 320.
336. Reasonable conditions upon the use of the service must also be provided in the

contract. Id. at 321.
337. The statute specifies that it is not to be construed to require a local government to

expand the capacity of its utility systems. Id.
338. Ga. Laws 1974, p. 428. The boards are also to determine the amount of the bonds.
339. Id.
340. Ga. Laws 1974, p. 514.
341. Id.
342. Id. Exception is provided for any curbs existing upon the effective date of the statute,

July 1, 1974.
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I. Parks

Municipalities and counties may now be the beneficiaries of state grants
for building, developing, or repairing lakes, hunting areas, recreational
areas, and parks. Moreover, the state is empowered to lease its own public
parks or recreational areas for development and improvement by munici-
palities and counties. 13

J. Authorities

Local government hospital authorities were authorized to issue obliga-
tions, other than revenue certificates, payable from the authority's general
funds and with a maturity date of not more than 40 years." 4

343. Ga. Laws 1974, p. 273.
344. Ga. Laws 1974, p. 424.


