
CONSTITUTIONAL LAW

By JOHN 0. COLE*

The task of surveying the year's court output in the area of constitu-
tional law proved to be difficult because that which is the meat of a survey
article is in short supply in most of the cases, that is, a principled discus-
sion of the underlying rationale of decisions. Many of the opinions surveyed
read like a bad student class brief, where the student might state, "The
appellant complained that he was identified in an unfair line-up but the
court said it was fair and affirmed the conviction." Just as there is not too
much that can be done with such an analysis to bring out the considera-
tions and problems involved in the area of pre-trial identifications, so there
is little to be gained by reading appellate court opinions of similar nature.

In my opinion the interesting work of an appellate court system (includ-
ing both appellate and supreme courts) and its essential duty, lies in
explicating the reasons for the decisions that are made. Of course, the
actual disposition of the case is of primary importance to the actor involved
(for example, does he or does he not get out of prison?). But the "consti-
tuency" of an appellate court goes far beyond this particular interested
party, and only by being responsive to this constituency can the court
perform its duty and, in doing so, move closer to justice in the individual
case.

The "constituency" of the appellate courts, that body of lawyers,
judges, prosecutors, police officers, law students, law professors, political
science professors, and other concerned citizens, not to mention the defen-
dant himself and his friends and family, have a right to know what pre-
cisely the court decided and why. That is, the right to know (1) the specific
allegations made by the defendant, (2) the specific facts which in the
opinion of the defendant and court bear on those allegations, (3) the rela-
tion between the allegation of error and the facts as the court sees it and,
(4) a principled decision based upon that relation. Such a decision not only
begins to sound out the basic parameters of the area as the court sees them,
but more importantly it allows the constituency to agree or disagree upon
rational principles of justice openly stated. We live, after all, in a secular
age in which we do not believe that our judges receive privileged informa-
tion from a sacrosanct source which makes their opinions inherently valid.
Our judges are men, like all of us, grappling with weighty issues which
admit of no perfect solution. Their job, surely as difficult as any in life, is
to apply, as far as they are able, the accumulated wisdom of the law to
specific problems before them, and to decide (where mere speculation
would be far more comfortable) the basic shape and direction in which our
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society will exist and move forward. While the actual decision may be
incalculably difficult, the form of the decision should be fairly standard:
describe exactly what is being decided and explain precisely why that
decision seems to be the correct one.

To this constituency, the actual disposition of the case is less important
than the rationale of that disposition. Why does the court act as it does?
Upon what fundamental principles of law does it base its decision and how
does it relate these fundamental principles to the specific facts of the case?
What lessons can be learned regarding future conduct in similar situa-
tions? And so on.

The court's actual disposition of the case before it may or may not be
correct. Where I have disagreed with the reasoning of the courts, I do
so humbly, with no claim to insight greater than that of the court. But
the procedure followed to reach a decision is not so susceptible to such
individual variations. If the court does not specify the precise allegation
of error, specify that part of the record relevant to that error, and meet the
allegations head on, specifying the reasons why the court agrees or disa-
grees with the allegations of error, then a crucial duty of the court is
neglected. Preferably these reasons will draw for their support on insights
from all areas of the country and all jurisdictions; that is, the decisions will
be made with an understanding of the nature of the problem as it has been
dealt with by a great many legal minds from a great many backgrounds.
But even if these sources of knowledge remain untapped and the courts
prefer to use only prior Georgia wisdom, the proposition remains that the
constituency has a right to be informed of the basis of a given decision.
Such information benefits the constituency in its work by erecting a ra-
tional system of law in which, for example, police officers can obtain
knowledge of what is and is not permissible behavior, and attorneys can
begin to delineate the precedential value of a case based upon its underly-
ing rationale.

Such information also legitimizes the decisions by grounding them in a
rational jurisprudence instead of mere individual intuitions not subject to
critical appraisal. The causes for the relative lack of such information in
the cases surveyed are not a subject of inquiry here, although, in general,
an overworked court and/or inadequate staff often contributes to the type
of problems mentioned here.

GUILTY PLEAS

An example of the court's inadequate treatment of the issues involved
can be found in the area of guilty pleas. In four cases decided by the
Georgia Supreme Court the appellant was before the court urging that the
entry and acceptance of his guilty plea violated the standards set forth in
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Boykin v. Alabama.' In Boykin, the United States Supreme Court held
that since a guilty plea constituted a waiver of several important constitu-
tional rights (e.g. right to trial by jury, right to confront one's accusers,
privilege against self incrimination), such waivers can not be presumed
from a silent record, and that the record of the guilty plea must affirma-
tively show that the waiver, that is, the guilty plea, was knowingly and
understandingly entered. In Purvis v. Connell' the Georgia Supreme
Court, per Justice Grice, held:

It is clear from the majority Boykin opinion and also from its dissenting
opinion that a state trial judge, in accepting a plea of guilty, now has the
same duty in this respect that a federal trial judge has under Rule 11 of
the Federal Rules of Criminal Procedure. That rule, in essential part, is
as follows: "The court ... shall not accept [a plea of guilty] without first
addressing the defendant personally and determining that the plea is
made voluntarily with understanding of the nature of the charge and the
consequence of the plea. . . .The court shall not enter a judgement upon
a plea of guilty unless it is satisfied that there is a factual basis for the
p le a . '3

Thus, a plea must be preceded by an on-the-record colloquy between the
judge and the defendant in which the judge satisfies himself that the
defendant understands the gravity of his decision to plead guilty, knows
that he is waiving important constitutional rights, and is intelligently act-
ing in a manner which he believes is in his best interest. In some jurisdic-
tions the judge may follow a standard written form which makes sure that
the relevant questions are answered so as to satisfy the judge of the above
conditions. Such a form, properly filled out by the trial judge in response
to his questions to the accused, lays a virtually unimpeachable record
which cuts off later questions concerning what precisely was or was not said
at the entry of the guilty plea, and thus significantly reduces appellate
time spent on such issues.

Without benefit of such a form in this state, we would expect our appel-
late courts after Purvis to be faced with a case by case explication of the
minimum standards to be applied to the acceptance of the plea. In such
situations, of course, the relevant information concerns what was said at
the guilty plea hearing, who said it to whom, and what was not said. In
individual cases, a properly functioning appellate court specifies (in a
series of decisions) what was said, why it was sufficient, and explains the
basis of the decision. Thus, over time, a coherent picture of the parameters
of a guilty-plea hearing emerges to guide the participants. However, since
this statement in Purvis, there has been little or no discussion of that rule
by our appellate courts.

1. 395 U.S. 238 (1969).
2. 227 Ga. 764, 182 S.E.2d 892 (1971).
3. Id. at 766, 182 S.E.2d at 894.
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There were four cases involving guilty pleas in the survey period. A
typical example is the case of Wyatt v. Caldwell4 in which the appellant
challenged his guilty plea on the basis that "he was not advised by the trial
court of the nature of the charges against him, of the possible consequences
of the guilty pleas, and of his right to trial by a jury."5 The Georgia Su-
preme Court handled these allegations of error in the following manner:

The attorney who represented the applicant in the trial court when he
entered his guilty pleas testified at the habeas corpus hearing. The written
record of the trial court proceedings was introduced into evidence. Also,
other oral testimony was introduced at the hearing.

We have reviewed this evidence and agree with the trial court that the
applicant was fully advised of all his constitutional rights at the time he
entered his pleas of guilty and that there was an affirmative showing that
the pleas of guilty were intelligently and voluntarily made as required by
Boykin v. Alabama.

What precisely were the allegations of error in this case and how, precisely,
did the evidence demonstrate that his points were not well taken? Did the
trial court fulfill its duty under the Purvis case and make personal inquiry
of the defendant concerning the plea? If so, what kinds of questions did
he ask? If he exhaustively covered all the necessary areas, then what does
the defendant complain of in this case? Is this a specious appeal with no
colorable claim that can be put forward? Then why does not the court
describe it as such? How does a trial judge fulfill his obligations in the
future in this area after reading this case, which does not even cite the
reader to Purvis or any other case which might discuss minimum require-
ments for the acceptance of a plea? Must we simply trust our appellate
courts to decide these issues correctly? Does not the appellant, at least,
have a right to know why his allegations were deemed erroneous?

The Wyatt case, supra, is not unique in this area. In Raimo v. Ault,7 a
challenge to a guilty plea met with the same approach. The supreme court
found that "our study of the record shows affirmatively that appellant
freely and voluntarily entered the plea with the advice and assistance of
counsel." 8 In Capps v. Ault,9 the attorney general admitted that the record
was silent as to whether or not the judge who accepted the plea had ques-
tioned the defendant at all, and the court reversed. Neither of these cases
sheds any light on the area in general, with the exception of the Capps
case, which reinforces the notion that the judge has to say something. In

4. 229 Ga. 597, 193 S.E.2d 607 (1972).
5. Id. at 597, 193 S.E.2d at 607.
6. Id.
7. 229 Ga. 599, 193 S.E.2d 611 (1972).
8. Id. at 600, 193 S.E.2d at 611.
9. 229 Ga. 873, 195 S.E.2d 22 (1972).
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Thomason v. Caldwel' the court agreed with the habeas corpus court to
the extent that it quoted that court's lengthy opinion in full, adding only
that it agreed with the trial court's finding that the Boykin requirement
was fulfilled. But as to what precisely that requirement is, the trial court's
opinion is of little value.

MIRANDA WARNINGS

Another example of a case in which the lack of analysis fails to serve the
court's constituency is James v. State." In that case, which involved an
incriminating statement, the appellant contended that he was unaware of
the gravity of the offense being investigated when he agreed to waive his
right to remain silent and that, therefore, he was not in a position to
intelligently waive his constitutional rights. This argument is surely sensi-
ble on the surface. If we take our constitutional rights seriously, then
certainly a waiver of fifth amendment rights to talk about a traffic viola-
tion should not be equated with a waiver of such rights in a murder case.
The two decisions are quite different and depend on different criteria. On
the other hand, requiring officers to specify the exact charge that the
defendant might be faced with as a result of the interrogation is in many
cases impossible. Thus, a line must be drawn with the purpose of attempt-
ing to insure that the accused is given as much relevant data as possible
to allow him to make an intelligent choice concerning his rights without
insisting on an impossible burden on the police officers involved.

In James, the appellant, after an altercation, returned to the scene with
a gun and fired toward the deceased. He left the scene without knowing
that he had hit anyone. Police located the appellant in his automobile
(location unspecified) and asked him for the gun, which he produced. Then
the appellant was advised of his Miranda rights" and admitted that he
shot toward the vehicle in question. The appellant argued before the court
that since he did not know that he had hit anyone he was not in a position
to intelligently determine whether he wanted to make a statement or not.
As far as this writer can determine, this question represents a case of first
impression in Georgia. Therefore, one might expect a careful analysis of
the purpose behind the Miranda warnings and how that purpose informs
the drawing of the line in this case, that is, a discussion of the kinds of
situations in which advisement of the nature of the crime being investi-
gated is necessary. Such a discussion would not only support the court's
opinion and expose the reasons for it but it would also give direction to the
court's constituency concerning its future behavior in this area.

What in fact the supreme court did with this case of first impression was

10. 229 Ga. 637, 194 S.E.2d 112 (1972).
11. 230 Ga. 29, 195 S.E.2d 448 (1973).
12. Miranda v. Arizona, 384 U.S. 436 (1966).
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to save printer's costs. The entire discussion on this point is as follows:

Appellant's contention here is that since he did not know that he had
killed anyone and since he was not informed that he was suspected of
having committed the crime of murder, he could not possibly have been
able to intelligently determine for himself whether he wanted to make a
statement to law enforcement officers.

The officers asked appellant for his gun which he produced from his car,
the officers then advised him of his "Miranda rights", the officers then
asked him if he wanted to talk with them, and he did. We hold that under
such circumstances it was not necessary for the officers to advise him of
the crime with which he was suspected or would be charged in order for
the appellant's incriminating response or incriminating statement to be
admissible in evidence.

We have carefully studied the rule applied and the results reached in
Schenk v. Ellsworth, 293 F.Supp. 26 (Mont. 1968), and we conclude that
the circumstances on this case do not warrant the application of the rule
there applied or the results there reached. 13

Does the court mean to be saying here that under no circumstances an
officer must inform the accused of what he was suspected prior to a waiver?
If so, as objectionable as such a rule would be, why does not the court come
out and say that? If the court does not intend that meaning, then what

are the considerations that led them to make this decision in the way that
they did? The Schenk" case, mentioned by the court, concerns an accused
arrested while lying on a bed next to his wife, dead from a gunshot wound
in her neck. The county attorney told Schenk that he wanted to talk to
him "in connection with the shooting incident of his wife.""5 He then
advised him of his constitutional rights and obtained a statement largely
exculpatory in nature. The court in the Schenk case found the waiver of
counsel ineffective because it was not made intelligently. As the court
stated:

We are not establishing a requirement that a suspect be advised with
technical precision what formal charge or charges are contemplated. We
are saying that when a person is in custody and, for all practical purposes,
charged with a crime, . . . then he must be told of the crime he is sus-
pected of having committed before a statement can be taken. Certainly
it stands to reason that a suspect cannot intelligently make the decision
as to whether he wants counsel if knowledge of the crime suspected is
withheld from him. This knowledge is a necessity for the free exercise of
the right to counsel.' 6

Does the appellate court disagree with this position? Do the facts in the

13. 230 Ga. at 29, 195 S.E.2d at 449.
14. Schenk v. Ellsworth, 293 F. Supp. 26 (D. Mont. 1968).
15. Id. at 27.
16. Id. at 29.
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Schenk case make the advisement more necessary than in the case at bar?
Is Schenk a bad case according to the court? What are police officers to
do in situations similar but not exactly like this case? What are prosecutors
to do? Should defense attorneys forget motions to suppress on this basis
regardless of the facts? Does the appellate court have a rational position
to inform the drawing of the line in this area?

Whether the actual decision in this case is right or wrong, I suggest that
the approach to the decision is totally wrong. An appellate court decision
without reasons, without analysis, without guidelines, is of little value to
anyone.

DuE PROCESS

The "constituency" of the court is also interested in the elements of
"systemic" justice to be found in appellate court decisions; that is, regard-
less of what happens to the individual in the case, what effect will the
principle of the decision have on the "system" as a whole. This systemic
element is, of course, extremely important as witnessed by the fact that
we do release convicted felons solely in order to protect the integrity of the
system. In case after case in the survey period the appellate courts ignore
these elements to the detriment of the whole judicial system. Inattention
to the "systemic" elements of a decision can be illustrated by a series of
incredible "due process" decisions. In Blackwood v. City of Social Circle7

the appellant claimed that he did not receive a fair trial because the
recorder acted as prosecutor, judge, and jury at his trial. At the trial, which
concerned an alleged violation of a city ordinance, the recorder stated that
"I'm sitting here as judge and prosecutor of the police court" and "it's my
duty under that ordinance, under the charter, to prosecute the cases
brought before me by the police-chief of police-and it's my duty to
examine these witnesses in any lawful manner that is provided by law."'"
The appellate court found nothing wrong with this comment or the proce-
dure involved, holding that the transcript showed no specific unfairness
and that: "Due process challenges, in order to be upheld, must demon-
strate such fundamental unfairness as to preclude the possibility of a fair
trial." 9 Demonstrating an error which rules out all possibility of a fair trial
may be impossible, but at any rate it is surely one of the most difficult
burdens ever placed on an accused in our system of jurisprudence.

The rule that there is always the possibility that biased judges might be
fair was further strengthened by the Georgia Supreme Court in Clenney
v. State,"0 where the court refused to reverse a conviction although the

17. 125 Ga. App. 676, 188 S.E.2d 823 (1972).
18. Id. at 677, 188 S.E.2d at 824.
19. Id.
20. 229 Ga. 561, 192 S.E.2d 907 (1972).
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judge in the case had obviously prejudged the accused. At one point in a
motion to suppress hearing, outside the presence of the jury, the trial judge
stated that, "it is an observation of the court that he was in the company
of Jimmy Don Hall and there is very little doubt in the court's mind of
whether he is guilty."'" Later, the judge ruled that the line-up must be
suppressed and stated that, "Once upon a time, we could operate this way
but the Supreme Court-they are protecting these thieves and crimi-
nals." Is there a reader anywhere who would, if given a choice, consent
to be tried by a judge with such an attitude openly stated? I suggest that
consenting to such a situation would be foolish, for it is obvious how much
a judge can effect the outcome of a jury trial without leaving any telltale
signs on the cold appellate record. However, the supreme court could only
find that such comments were "ill-advised" and since the cold record
demonstrated no specific unfairness, there was no error. Such an approach
not only violates this specific appellant's right to a fair and impartial trial,
but it also lowers the standard of justice throughout the state. It is perhaps
idealistic to believe that the state judicial system can be filled with highly
professional, competent, temperate judicial minds, but it is certainly
within the realm of possibility to expect that the highest court in the state
would control such unprofessional conduct with an iron hand.

In another incredible decision" the appellate court could find no reversi-
ble error in a case in which a defendant in a drug case was actually arrested
on a separate drug charge in the presence of a juror in the halls of the
courthouse at the close of evidence but prior to the jury's deliberations. We
will not pause here to detail the mental gymnastics used by the majority
to find this prejudicial act harmless. Fortunately Judge Evans, in dissent,
analyzes the majority opinion in detail. Once again, it is probably valid to
state that even in this situation there exists a "possibility" that this partic-
ular trial was fair, assuming a rather remarkable juror, but we deny this
one individual a new trial only at the cost of lowering the standards of
justice in a great multitude of cases all over the state.

Finally, in Charles v. Caldwell 5 the supreme court refused to grant a
habeas corpus petitioner the right to appeal his case directly where the
petitioner maintained that his attorney had not advised him of his right
to appeal and that he did not know of such a right. At the habeas corpus
hearing, the trial counsel testified that although he did not specifically
recall advising his client of his right to appeal, that it was his general
practice to so advise his clients. Also, he did not recall having received a
request for appeal from the petitioner. The court found this evidence suffi-

21. Id. at 562, 192 S.E.2d at 908.
22. Id.
23. Id. at 562, 192 S.E.2d at 909.
24. Clyatt v. State, 126 Ga. App. 779, 192 S.E.2d 417 (1972).
25. 229 Ga. 813, 194 S.E.2d 446 (1972).
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cient to hold against the petitioner presumably because the court found
that it was "possible" that the petitioner knew of his right to appeal and
knowingly and voluntarily waived that right. Once again, an individual is
denied his requested relief but in a larger sense the entire system suffers,
as judges, prosecutors, and defense attorneys learn that they can be a little
less than careful in advising a defendant of his constitutional rights and
get away with it.

LINE-UPS

In Philpot v. State" the appellant apparently challenged his conviction
on the basis that he was denied counsel at a post-indictment line-up (al-
though the appellate court's opinion is ambiguous concerning the specific
allegation of error). In a rather remarkable opinion, the appellate court
held the error harmless. The following quotation indicates the court's rea-
soning:

However, the line-up procedure complained of here stems from the fact
that Philpot had immediately after the hold-up of a chain store known as
Mini-Chex, Inc. been identified by a boy working in the store by name as
a person whom he had seen at his mother's house the day before, and the
line-up of Philpot with eight other jail prisoners was for the purpose of
determining whether young Harris would recognize him under these cir-
cumstances. Another clerk's identification was also sought; both immedi-
ately picked him out. Harris testified that he knew him from before the
robbery and recognized him immediately; the other clerk, who had seen
him only in the store on two occasions (that of the robbery, and one
immediately preceeding it) also recognized him immediately. Since the
line-up was the result of Harris' prior identification, we hold that any error
in not appointing counsel to be present was harmless.Y

The "Catch 22" nature of this quotation should be self-evident. Appar-
ently a line-up without counsel is valid as long as it is only held to verify
what the police already know, and once that purpose is established then
it becomes permissible to bring in other witnesses who are not so sure to
help further solidify the case. And of course, an immediate identification
means that the line-up was probably fair since, presumably, an unfair line-
up would slow down the identification process. Paraphrasing the last sent-
ence in the above quotation we might say that since the conviction was
based on Harris' positive identification, there would be no error in not
appointing counsel at trial, but of course such a paraphrase is absurd. The
"benefit" from a decision such as this is obvious: an accused who is most
probably guilty as charged is kept in prison. The cost of the opinion is
incalculable: this ill-reasoned relaxing of the right to counsel requirement

26. 128 Ga. App. 243, 196 S.E.2d 358 (1973).
27. Id. at 243, 196 S.E.2d at 359.
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at post-indictment line-up throws the wrench of uncertainty into an other-
wise straightforward area. Police officers can now "decide" that their on-
the-scene identification is so strong (by at least one party) that a line-up
can safely be held without an attorney for all witnesses to view. Appeals
will be multiplied, wrong police decisions will have to be corrected, and
the entire system will be burdened by yet another uncertainty. And all this
cost so that one re-trial (which would most probably result in another
conviction) can be avoided.

The major interest in the area of pre-trial line-ups concerns the impor-
tant United States Supreme Court decision in Kirby v. Illinois," which
significantly cut back on the accused's right to counsel at line-ups. In
Kirby, the Supreme Court held that the sixth amendment right to counsel
does not exist "prior to the initiation of adversary judicial criminal pro-
ceedings-whether by way of formal charge, preliminary hearing, indict-
ment, information, or arraignment."29 In West v. State,30 a case decided
some three months after the Kirby decision was handed down, the Georgia
Supreme Court appeared to seriously misread Kirby when it stated that
the Kirby case held that "the per se exclusionary rule in those cases does
not apply to pre-indictment confrontations."'3 The Kirby case nowhere
indicates that pre-indictment line-ups fall without the critical stage at
which an attorney is necessary, and in fact that case is very careful to avoid
that implication. Whether the West case was wrongly decided cannot be
determined from the opinion because we are only told that the line-up was
held the same day of the arrest and are not informed whether or not formal
charges had been made. In Hudson v. State32 the supreme court threw out
this erroneous reading of Kirby while stating that the right to counsel in
the Wade case does not become operative until "after the onset of formal
prosecutorial proceedings. '33 And finally, in Mitchell v. Smith,14 the court
came closer yet to the holding of Kirby when the court stated:

[Tihe per se exclusionary rule. . . did not apply to confrontations occur-
ing before the initiation of adversary judicial criminal proceedings,
whether by way of formal charge, preliminary hearing, indictment, infor-
mation, or arraignment. The right to counsel attaches only after the onset
of formal prosecutorial proceedings."

The application of this standard in Mitchell is somewhat blurred by the
court's finding that "in the present case the line-up occurred the day after

28. - U.S. -, 92 S.Ct. 1877 (1972).
29. Id. at - , 92 S.Ct. at 1882.
30. 229 Ga. 427, 192 S.E.2d 163 (1972).
31. Id. at 427, 192 S.E.2d at 164 (emphasis added).
32. 229 Ga. 565, 193 S.E.2d 7 (1972).
33. Id. at 566, 193 S.E.2d at 8.
34. 229 Ga. 781, 194 S.E.2d 414 (1972).
35. Id. at 783, 194 S.E.2d at 416.
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the crime, the appellant himself asserts, and before the indictment was
returned.1 36 On this basis the court found no error in the fact that the
defendant was not advised of his right to counsel at his line-up and in fact
had no counsel at that stage. It is not clear why the court chose not to
mention when the adversary proceedings in fact began but did mention
that no indictment had been returned.

In Holcomb v. State3 1 the appellate court reversed a conviction because
of faulty pre-trial identification procedures. Several witnesses to a grocery
store robbery were shown a group of seven photographs after the robbery.
Two of the seven were of the same man (the appellant) and one of these
was a mug shot showing the person's number. The witnesses were then
taken to Alabama where they were permitted to view the appellant alone
through a one-way mirror. The appellate court reversed, finding the photo-
graphic identification biased and that the appellant's right to counsel
(apparently) had been violated. The court's decision was strengthened by
what it saw as a disparity between the descriptions of the robbers shortly
after the robbery and the actual apperance of the appellant. The court also
found reversible error in the trial judge's refusal to excuse the jury during
the motion to suppress the in-court identification.

RIGHT TO COUNSEL

In Dismuke v. State" the appellate court reversed a conviction because
the defendant had been denied counsel at his preliminary hearing as re-
quired by Coleman v. Alabama.39 Although the Supreme Court of Georgia
has ignored the clear mandate of Coleman in Beavers v. Smith10 and Brown
v. Holland,4 ' the appellate court rightfully ignored those decisions and
followed the United States Supreme Court's interpretation of the Constitu-
tion.

In Reece v. Pettijohn,42 the supreme court denied the appellant's claim
that he was entitled to assistance of counsel at his probation revocation
hearing, relying on the "full bench" decision in Dutton v. Willis.4 3 The
majority mentions no facts and foregoes any analysis of the problems in
the area and the decision is primarily interesting for Justice Gunter's blis-
tering dissent. The dimensions of this problem have been changed by the
United States Supreme Court's ruling in Gagnon v. Scarpelli,4 where the

36. Id.
37. 128 Ga. App. 238, 196 S.E.2d 330 (1973).
38. 127 Ga. App. 835, 195 S.E.2d 259 (1972).
39. 399 U.S. 1 (1970).
40. 227 Ga. 344, 180 S.E.2d 717 (1971).
41. 228 Ga. 628, 187 S.E.2d 246 (1972).
42. 229 Ga. 619, 193 S.E.2d 841 (1972).
43. 223 Ga. 209, 154 S.E.2d 221 (1967).
44. __ U.S. __, 93 S.Ct. 1756 (1973).
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Court, per Justice Powell, held that, at least in some cases, indigents had
a right to appointed counsel at such hearings. However, the practical effect
of denying counsel to indigents in probation revocation hearings in Georgia
will probably remain substantially unchanged because the Gagnon opinion
leaves the decision as to when an attorney is ncessary (because of the
complexity of the hearing) to the probation department.

In Campbell v. State45 the appellate court consolidated two appeals of
two brothers, Larry and Richard, who had received sentences amounting
to two years imprisonment apiece for "cursing, pushing, and kicking"46

police officers after a disagreement arose when police halted the appel-
lants' car. Larry had no counsel at his trial and contended that he did not
waive his right to appointed counsel. The appellate court agreed, finding
that no one, including the judge, had bothered to inform him of his right
to appointed counsel, nor had the judge questioned him on his waiver.
Richard, on the other hand, did have a court appointed counsel. In his
motion for a new trial he argued that his counsel was ineffective based
upon the insufficiency of the time to confer and prepare the case, the
failure to call important witnesses, and other allegations not specified by
the opinion. The appellate court found no error in the trial court's denial
of this motion and added the following thought:

Even while extending the right of counsel to indigents for petty offenses,
the United States Supreme Court has obliquely acknowledged that the
enormous volume of minor cases will continue to result in hurried and
inadequate prosecution, defense and determination. See Argersinger v.
Hamlin, 407 U.S. 25, 92 S.Ct. 2006, 32 L. Ed.2d 530. We cannot presume
to set standards of representation in these circumstances but must accept
adequacy prima facie in the absence of a showing either that counsel's
loyalty or integrity were in question or that the trial was a farce or mockery
of justice."

Does Argersinger48 really stand for the proposition that an inadequate de-
fense is all an accused can hope for these days? Are there no standards of
adequacy that the court can come up with to apply to such a claim? The
answer to both questions is surely no.

DOUBLE JEOPARDY

In Rozier v. State4 the appellant argued that his receiving a longer
sentence on his retrial violated his constitutional guarantee against double
jeopardy. The appellant received a sentence of ten years, the maximum,

45. 128 Ga. App. 74, 195 S.E.2d 664 (1973).
46. Id. at 74, 195 S.E.2d at 665.
47. Id. at 78, 195 S.E.2d at 666.
48. 407 U.S. 25 (1972).
49. 126 Ga. App. 336, 190 S.E.2d 627 (1972).
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at his first trial with the last three years of the sentence suspended during
good behavior. At the second trial the judge declined to instruct the jury
that they could not exceed that sentence and the jury sentenced the appel-
lant to eight years imprisonment. The appellate court dismissed this argu-
ment, relying on Chaffin v. State5 for the proposition that a higher sen-
tence on retrial imposed by a jury unaware of the first sentence is valid,
since there can be no question of vindictiveness in such a case. The Chaffin
case has recently been affirmed by the United States Supreme Court'
where the Court, per Justice Powell, speaking for the majority of five,
stated:

The rendition of a higher sentence by a jury upon retrial does not violate
the Double Jeopardy Clause. Nor does such a sentence offend the Due
Process Clause so long as the jury is not informed of the prior sentence
and the second sentence is not otherwise shown to be a product of vindic-
tiveness. The choice occasioned by the possibility of a harsher sentence,
even in the case in which the choice may in fact be "difficult," does not
place an impermissible burden on the right of a criminal defendant to
appeal or attack collaterally his conviction. 52

In practical terms, as the dissenters point out, this ruling will affect the
decision as to whether to ask for a jury trial the second time around, for
the rule that a judge cannot sentence a defendant to a higher sentence on
retrial is still valid;-" consequently the defense attorney should weigh care-
fully that decision.

SEARCH AND SEIZURE

Warrants

It is commonplace that intrusions by officers of the state into a citizen's
privacy to search for and seize evidence of criminal activity must be sup-
ported by a warrant issued by a judicial officer, except in a few narrowly
defined situations where the warrant requirement has been relaxed; for
example, searches incident to arrest, auto searches, and hot pursuit cases.
The purpose of requiring a warrant in the normal case is, of course, to allow
a supposedly objective decision maker 4 to decide whether or not sufficient

50. 227 Ga. 327, 180 S.E.2d 741 (1971).
51. Chaffin v. Stynchcombe, - U.S. - , 93 S.Ct. 1977 (1973).
52. Id. at - , 93 S.Ct. at 1987.
53. North Carolina v. Pearce, 395 U.S. 711 (1969).
54. In our system of jurisprudence, we do not trust police officers to make this judgment

on their own-not because they are considered less intelligent or knowledgeable than judicial
officers-but because their role in the system is not designed to be neutral. The police are
players in the law and order game and their role in that game is to control criminal activ-
ity-not to protect the privacy of the average citizen, and no one would seriously suggest that
they should also perform the role of umpires.
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evidence exists at the time the warrant is issued to authorize the requested
invasion of privacy. Technically speaking, the police officer must demon-
strate to the detached and neutral judicial officer that "probable cause"
exists to believe that the individual in question no longer deserves the right
to privacy granted by our Constitution to the "average citizen." The term
"probable cause" is, like so many legal terms, not so much descriptive as
allocative, that is, the phrase does not describe what we need to support a
warrant as much as it allocates burdens which "set" our society along
certain paths. In this case the "probable cause" requirement tells us that
the burden is on the police officer to justify a search ab initio as opposed
to the burden's being on the citizen after the search to show why his right
to privacy should have been respected. Somewhere above mere suspicion
of criminality but well below proof to a mathematical certainty of such
activity" judgment is made that an individual is so related to a certain
state of facts that his privacy may be overridden, and we call the standard
to which those facts rise, "probable cause."

The determination of when sufficient facts exist in relation to an individ-
ual such that it can be said that "probable cause" exists to search is a
difficult one, highly contextual, and subject to varying interpretations.
However, certain often repeated patterns of facts which are used to justify
searches emerge and with them rules of law to control their use. One of the
most relied-upon set of acts to support a search warrant is the development
of actual knowledge of criminal activity held by an unnamed informer. The
use of such unnamed informers is widespread, and the courts have devel-
oped specific rules dealing with this area. The judicial officer, in order to
discharge his function of making an independent judgment concerning
probable cause must be given two imporant facts about any unnamed
informer: first, that he is a reliable person, and second, that his informa-
tion is from a reliable source. Although there are theoretically many ways
to fulfill these two requirements, in practice most warrants adopt the same
approach. The informer is reliable because he has given information in the
past which has led to arrests and convictions, and his information is from
a reliable source because he himself saw evidence of criminality.

The failure to meet these requirements when relying on an unnamed
informant caused several reversals during the survey period. In Cain v.
State 6 the warrant in question stated that the police officer had received
information within the last five months which had resulted in the arrest
of a drug violator, that the accused was bringing drugs into his apartment.
The appellate court, in a questionable move, stated that the reliability
factor had been established,57 but that the warrant was deficient because

55. See Harris v. State, 128 Ga. App. 22, 195 S.E.2d 262 (1973).
56. 128 Ga. App. 146, 195 S.E.2d 797 (1973).
57. Information leading to one arrest would seem to be insufficient to establish reliability.

There are, after all, many arrests which do not lead to formal charges being lodged.
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it did not state how the informant knew that drugs were being brought into
the apartment, that is, the warrant did not state, for example, that the
informant "saw" drugs being taken into the apartment.

In Maxwell v. State5 the informer's reliability was established to the
satisfaction of the court but the information was not sufficient. According
to the court's version:

The informer advised affiant that, "he heard a white male known to it
[him?] as 'Randy' living at the above premises state he was going to sell
a quantity of an unidentified substance for 'a lot' of money to a white
female." The informer also stated that "at that time several people, both
male and female, were present under the influence of drugs," which he
knew to be true because he observed no alcoholic beverages present."

After obtaining this information, the police officer put the house under
surveillance and observed conduct which he believed to be consistent with
drug traffic patterns. The court overruled the trial court's refusal to grant
a motion to suppress on the grounds that the affidavit was not sufficient,
since "the above alleged probable cause is totally devoid of any knowledge
that any drugs of any kind are located on the premises."60 In Miller v.
State6l the warrant was declared defective along similar lines. In the war-
rant before the court in Miller several of the unnamed sources lacked any
indicia of reliability, and the one properly reliable souce merely "knew"
that drugs were being sold but the warrant did not state how he knew.

The Miller case represents another facet of the unnamed informer prob-
lem, that is, what results when the unnamed informant's information is
not accurate? In Miller the warrant specified a single family dwelling but
the officers discovered upon entry that the dwelling house was functioning
as a rooming house with four separate occupants who paid rent individu-
ally to the landlord. The joint tenants named in the warrant were not found
or even alleged to exist. Further the court noticed several other discrepan-
cies in this case. There were no drugs in eggshells or trash cans as the
warrant had described, there was no large shipment discovered, nor any
LSD or hashish as described in the warrant. In the face of these discrepan-
cies the court stated that "the total of the inaccuracies between the affida-
vit and the true state of affairs is so material as to go to the integrity of
the affidavit and warrant, destroying the probable cause for the search."6 2

In a case6 3 decided the same day as the Miller case, also arising out of
the Clarke County Superior Court, the warrant was issued on the basis of
a "reliable" informant who had seen "acid" being sold on the named

58. 127 Ga. App. 168, 193 S.E.2d 14 (1972).
59. Id. at 168, 193 S.E.2d at 15.
60. Id. at 170, 193 S.E.2d at 16.
61. 126 Ga. App. 847, 191 S.E.2d 883 (1972).
62. Id. at 849, 191 S.E.2d at 885.
63. Jones v. State, 126 Ga. App. 841, 193 S.E.2d 171 (1972).
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premises by the occupant known only as "Barry." When the police exe-
cuted the warrant they found two separate front doors, with separate mail-
boxes, leading to two separate first floor apartments. In one of the apart-
ments, police found the appellant playing chess by candlelight, and pro-
ceeded to search him. They found a small quantity of marijuana but the
appellate court reversed the trial court and held the evidence excludable.
The warrant was clearly not specific enough since it is well established that
one warrant cannot support a search of two different apartments, but in
addition the court was bothered once again by the substantial inaccuracy
of the information claimed to have been received by the informant. As the
court suggested, an investigation of the utilities for the premises would
have revealed that the utilities were not in the name of a "Barry," and the
electricity had been turned off prior to the time that the informer stated
that he had witnessed sales of LSD kept in a refrigerator for cooling. The
court concluded:

In cases, such as the one sub judice, where the search warrant is issued
based on an officer's affidavit predicated upon information obtained from
a "reliable informant" and the information proves to be materially unreli-
able and inaccurate at the motion to suppress hearing, the probable cause
for issuance of the warrant disappears."

Although both these decisions were close (five to four in each case) the
rule announced by the majority seems imminently reasonable. If the great
multitude of unnamed informers are to be an automatic key to police entry
into dwelling houses as they have certainly become,65 it does not seem too
much to ask that their information (or more properly, the information on
the warrant), have some relation to reality. The practical effect of the
above rule is to allow defense attorneys to attack the basis of the warrant
by attempting to show that the information given to the judicial officer was
false. The unstated premise of the rulings in these two cases seems to be
that if the informant was in fact more than a figment of the officer's
imagination, and if in fact he was inside the premises, then we would
expect him to notice certain obvious things about those premises. Since the
informant did not notice such things, they either did not exist, or his
statements were not reliable. In either case to sustain the search, regardless

64. Id. at 843, 192 S.E.2d at 173.
65. Reference was made above to police officers as players in the game. Of course, we are

all familiar with players in a game who get so caught up in winning that they forget all other
considerations in their zeal to succeed. To the extent that some police officers exhibit this
common pattern, the search warrants they produce are based on patterned facts of questiona-
ble validity. In some big-city precincts an experienced attorney can spot the precinct where
the warrant was prepared by looking at the probable cause section, since, especially in the
informer area, every warrant from the same precinct is essentially the same. For example,
precinct A might always say that a reliable informant who had given information leading to
six arrests and four convictions in the past saw drugs in the house; whereas precinct B would
always list an informer who had given information leading to five arrests andfour convictions.
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of what it turned up, would be to mock the protections of the fourth
amendment. Under the reasoning of these cases defense attorneys might
be able to question the police officer at the motin to suppress hearing about
the prior arrests and convictions that the informer was responsible for, as
indicated on the warrant. If the officer cannot name any of the persons
arrested or convicted upon the informant's prior information, the reliabil-
ity of the probable cause affidavit would come under considerable suspi-
cion.

In Wood v. State" the informer's reliability was established but, again,
the basis for his information was lacking. The affidavit stated that the
informer had seen a large number of firearms at the residence in question
and that the informer was told that they were stolen. The informant also
stated that he saw other items in the house that he "felt" were stolen. The
trial court overruled the motion seeking to suppress the evidence seized on
the basis of this warrant, but the appellate court reversed, pointing out
that (1) possession of firearms is not a violation of law per se, (2) that what
the informer "felt" about the other items was irrelevant for purposes of a
warrant, and (3) that the reliability of the unnamed source who told the
informant that the firearms were stolen had not been established.

Of course, the informer's information must be recent to support probable
cause at the time the warrant is issued. In Latten v. State" the warrant
stated that "within the past month, an admitted user of heroin stated...
that Nance kept his drugs in the apartment of Shirley Latten and obtained
them to sell from that place."6 The appellate court reversed the overruling
of the motion to suppress, since the warrant did not specify when the
information was obtained by the informer or when the drugs were in the
apartment.

In Lewis v. State"' police officers were investigating the burglary of a
house in which wooden doors, locks, a water heater, a stepladder, cans of
paint, power tools, and a hose were taken. Officers found two tracks lead-
ing from the house made by four mud grip tires. The appellant was known
to have such a set of tires on his truck and the officers proceeded to his
house. They found the truck in question with another truck backed up to
it in the appellant's yard. From a side street they could see wooden doors,
cans of paint, the bottom of a hot water heater, and a stepladder on the
appellant's truck. Two of the three officers involved then entered the yard
and inspected the articles more closely, finding power tools and a steplad-
der, and determined that the serial number on the hot water heater corre-
sponded to the stolen one. The two trespassing officers sent the third officer
to get a warrant and he was able to swear that the stolen items had actually

66. 126 Ga. App. 423, 190 S.E.2d 828 (1972).
67. 127 Ga. App. 75, 192 S.E.2d 562 (1972).
68. Id. at 75, 192 S.E.2d at 562.
69. 126 Ga. App. 123, 190 S.E.2d 123 (1972).
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been seen by him in the yard and on the premises to be searched. Was there
a valid search and seizure based on this warrant? The appellate court
thought that the search was valid. The opinion was based on the proposi-
tion that the officers had enough information prior to the illegal entry into
the yard to support a warrant and that the intervening illegal entry (ob-
viously considered necessary by the officers) did not affect the validity of
the warrant.

On Street

Holtzendorf v. State" represents police overreaching of the grossest kind
in the context of an on the street search. In this case two Brunswick police
officers were informed by an off-duty officer that two persons in a local
restaurant were talking loudly, that one of them might be intoxicated, and
that a disturbance might ensue. The two officers drove past the restaurant
at about 1:30 a.m. but all was quiet. They continued cruising in the area
and about five blocks away came upon two young men walking on the
sidewalk. One of the youths was carring a paper bag and upon demand
stated that it contained a bottle of apple wine and that he was 19 years
old. With that, they were arrested for violation of a city ordinance forbid-
ding possession of alcohol by minors. They were subjected to a minute
search including removal of shoes and the unbuttoning of appellant's
pants.7" The search revealed a small plastic bag containing a small quanti-
ty of marijuana in the appellant's shirt. The appellate court of course
reversed the trial judge's overruling of the motion to suppress, finding, in
essence, nothing legal in the situation; there was no warrant, no probable
cause, no evidence of a crime being committed in their presence that would
justify such a search, and in fact no reason to accost the youths on the
street in the first place. While it is a worrisome thing that officers do act
in such a way and that the trial court condoned such actions, it is interest-
ing to note that the case ended in a hung jury, indicating the extent to
which a jury of laymen can insulate a defendant in some cases from such
official overreaching.

In Traylor v. State72 the following chain of events led to a motion to
suppress the evidence on the grounds of an illegal search. Police officers,
aware that narcotics were being used in the parking lot of a shopping center
and that crap games were common in that same area, drove up to the lot
at about 2:15 a.m. one morning to break up the game. The officers discov-
ered approximately fifteen males in the area and immediately announced
over a loudspeaker that they were all under arrest. A crap game going on

70. 125 Ga. App. 747, 188 S.E.2d 879 (1972).
71. The officer testified quite openly concerning his opinion that long-haired people were

inherently suspect and admitted that when the appellant objected to his pants being loos-
ened, he had told him to "shut up or he'd fill him full of lead." Id. at 750, 188 S.E.2d at 881.

72. 127 Ga. App. 409, 193 S.E.2d 876 (1972).
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in one corner of the lot disintegrated as its participants scattered in all
directions. The appellant, who had been leaning against a car (location on
the lot unspecified) jumped into his car and fled. He was stopped and
advised that he was under arrest for "prowling.""3 According to the officers,
as the suspect got out of the car they saw him put white paper objects
under the arm rest. A search under the arm rest turned up heroin. Could
this evidence be used against the defendant at his trial? The appellate
court held that the evidence could not be used. Under Ga. Code Ann. §27-
313 (Rev. 1972) the burden of proving that a search and seizure was lawful,
when challenged by a motion to suppress, is on the state. In this case
therefore the burden was on the state to show that a legal arrest had been
made "for 'prowling' by introducing an exemplified copy of the city ordi-
nance on the subject, if such existed."74 Failure to show the basis of the
arrest vitiated the search and resulted in the exclusion of the evidence.

In Harris v. State75 police officers concealed themselves behind open
brickwork and watched as a suspect who they had been informed was a
heroin seller motioned to someone to come out of a poolroom. The officers
were about 35 feet away from the suspect and the area was well lighted.
They saw the suspect reach into his shirt, remove a small cellophane pack-
age, take a small paper from the top of the package and pass it to the other
man. In return the suspect received what appeared to be a roll of money.
Was this visual information enough to support the subsequent arrest and
search? The appellant argued that it was not, on the theory that the
officers could not have known for sure what was passed between the two
men. The appellate court disagreed, pointing out that the "probable
cause" requirement does not require certainty and that what the officer
saw must be judged in light of his training and experience.

Auto Searches

It is well established that "searches conducted outside the judicial pro-
cess, without prior approval by judge or magistrate, are per se unreasona-
ble under the fourth amendment-subject only to a few specifically estab-
lished and well-delineated exceptions."76 One of these specifically estab-
lished concerns the search of an automobile which was early distinguished
from a dwelling on the grounds of its mobility.77 In Chambers v. Maroney5

the court, in a much criticized opinion, stated that an automobile could
be searched even if it was not mobile (e.g. under police control at the police

73. Id. at 409, 193 S.E.2d at 877.
74. Id. at 410, 193 S.E.2d at 878.
75. 128 Ga. App. 22, 195 S.E.2d 262 (1973).
76. Coolidge v. New Hampshire, 403 U.S. 443,454 (1971) quoting with approval from Katz

v. United States, 389 U.S. 347, 357 (1967).
77. Carroll v. United States, 267 U.S. 132 (1925).
78. 399 U.S. 42 (1970).
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garage) if it could have been searched under the Carroll "mobility" excep-
tion in the first place (while still on a public road). This removal of the
"mobility" prop from the specifically drawn exception to the warrant re-
quirement threatened to take automobiles out of the warrant requirement
altogether, but the Supreme Court ended that threat (for the time being
at least) in the case of Coolidge v. New Hampshire79 where the Court
stated: "The word 'automobile' is not a talisman in whose presence the
Fourth Amendment fades away and disappears.""° Unless the mobility
reuirement is fulfilled at the time that probable cause to search arises, an
automobile, like any other private area, can only be searched on the basis
of a warrant.

There were five fairly routine auto search cases during the survey period
which represent nothing new in the area." In all five cases the courts found
that the automobile search involved was valid. In another case"2 the ap-
pellate court reversed an automobile search on the grounds that the officer
lacked any grounds on which to base a legal arrest of the appellant and he
also lacked any information to justify a search of the automobile indepen-
dent of a legal arrest. In that case, the chief of police noticed a white, long-
haired "hippie-type" man driving an old car on the street about 3:30 a.m.
in a predominantly black section of town. Shortly thereafter he received a
radio message that a man of the same description had been seen earlier
with a plastic bag which he had apparently buried under leaves and straw
behind a building and later retrieved. The chief stopped the suspect, de-
tected alcohol on his breath, and proceeded to search the car. The court,
while indicating that an investigatory stop was proper under the circum-
stances and that anything in plain view could have been seized, held that
the search was invalid.

In Hunter v. Staten the court set up a rather strange rule in this area
based on its reading of Chambers and Coolidge. In that case police con-
verged on a country store and surprised two apparent burglars who fled the
scene. The two men were apprehended almost immediately and taken off
to jail. A short time later the police discovered an automobile about four-
tenths of a mile away from the store in the direction that the two men had
fled. The car was parked illegally with two wheels off the road and the
radiator was still warm. The car was towed to a service station and
searched later that morning without a warrant. The appellate court held
that such a search was valid on the above facts under the automobile

79. 403 U.S. 443 (1971).
80. Id. at 461.
81. Johnson v. State, 230 Ga. 196, 196 S.E.2d 385 (1973); Hood v. State, 229 Ga. 435, 192

S.E.2d 154 (1972); Miller v. State, 127 Ga. App. 248, 192 S.E.2d 915 (1972); Satterfield v.
State, 127 Ga. App. 528, 194 S.E.2d 295 (1972); Vaughn v. State, 126 Ga. App. 252, 190 S.E.2d
609 (1972).

82. Bethea v. State, 127 Ga. App. 97, 192 S.E.2d 554 (1972).
83. 127 Ga. App. 664, 194 S.E.2d 680 (1972).
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exception. While such a result may be sensible, the court's attempt to
harmonize the Chambers case and the Coolidge case is difficult to under-
stand. Apparently the court holds that if the police take a car into custody
and search it quickly then they need no warrant under Chambers, but if
they wait a while and then search it, they must first obtain a warrant. I
see no purpose in making such a distinction (which is bound to add even
more confusion in this area) and do not believe that such a distinction is
supported by Chambers or Coolidge. If a search on the road was valid, as
the court thought it was in this case under the Carroll type automobile
exception, then there seems to be no rational reason why the mere passage
of time would invalidate the search without a warrant later.

In a case84 which attracted considerable attention during the survey year,
the supreme court held that a bullet lodged in the defendant's chest could
be removed by the state without violating the defendant's constitutional
or statutory rights. The bullet was to be used to connect the defendant with
a double murder. A physician testified that the bullet could be removed
in approximately fifteen minutes using a local anesthetic and no risk would
be involved, although the defendant would have to be cut open. The court
held that this would be a "minor intrusion"" and thus would not violate
his rights under the fourth or fifth amendments." The defendant also
claimed that the Constitution of the State of Georgia and Georgia statu-
tory law protected him in this matter. According to the Georgia Constitu-
tion: "No person shall be compelled to give testimony tending in any
manner to incriminate himself." ' Further, a Georgia code provision pro-
vides: "No person, who shall be charged in any criminal proceeding with
the commission of any indictable offense. . . , shall be compellable to
give evidence for or against himself." 8 The supreme court, over Justice
Gunter's dissent, held that these protections apply only to cases in which
the defendant is ordered to perform some act and do not apply to cases in
which he is forced to submit so that evidence may be taken from him, e.g.,
fingerprints, blood samples, and as in this case, a bullet.

DUE PROCESS

Non-Criminal

In Hall v. Stone" the supreme court held that Ga. Code Ann. § §107-201
through -203 violate the due process clause of the United States Constitu-
tion. These sections establish the remedy of bail trover, and the court

84. Creamer v. State, 229 Ga. 511, 192 S.E.2d 350 (1972).
85. Id. at 515, 192 S.E.2d at 353.
86. Schmerber v. California, 384 U.S. 757 (1966).
87. GA. CONST. art. I, §1, VI, GA. CODE ANN. §2-106 (Rev. 1948).
88. GA. CODE ANN. §38-416 (Supp. 1972).
89. 229 Ga. 96, 189 S.E.2d 403 (1972).
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found them to be substantially similar to the Georgia Distress Warrant
Law embodied in Ga. Code Ann. §§61-401 through -407 which had been
held violative of due process in Blocker v. Blackburn.10 In both cases the
satutes lacked the essential due process requirements of notice and oppor-
tunity to be heard prior to any seizure of property.

In Massell v. Leathers" the supreme court overruled the trial court's
action of enjoining the appellants from refusing to issue the appellees a
beer license. The beer license was summarily denied and the lower court
enjoined this refusal to issue a license by the governing authority without
assignment of reasons. The supreme court reversed the trial court and
upheld the summary denial of the license, relying upon several aged Geor-
gia Supreme Court opinions, rather than on analysis. The cases relied upon
by the appellant to support his argument, cases which have forged a minor
revolution in the analysis of due process and equal protection questions in
this area, are dismissed as either "not controlling" or "not in point, as they
deal with different situations.""2 No analysis, no discussions of the develop-
ing trends, and no rationale indicating why the court does not wish to
follow the trend or why the trend itself is not applicable in this case,
interfered with the reaching of the opinion's goal, to wit: to say yes or no
to the appellant.

In Sumbry v. Land3 the appellate court was faced with a first amend-
ment problem in the context of a civil rights demonstration. Fearing
"property damage, violence, personal injury and possible deaths" ' the city
of Columbus sought an ex parte restraining order to prevent a march
scheduled for 2:00 p.m. that same afternoon. The order was granted and
the marchers duly arrested for contempt. The appellants argued on the
basis of Carroll v. President and Commissioners of Princess Anne95 that the
ex parte order was invalid since, as Carroll made clear:

[T]here is no place within the area of basic freedoms guaranteed by the
First Amendment for such [ex partel orders where no showing is made
that it is impossible to serve or notify the opposing parties and to give
them an opportunity to participate."

The rationale behind an insistence on notification of opposing parties is,
of course, that an adversary system is fundamental to our jurisprudence.

90. 228 Ga. 285, 185 S.E.2d 56 (1971).
91. 229 Ga. 503, 192 S.E.2d 379 (1972).
92. Id. at 504, 192 S.E.2d at 380. The cases so dismissed are Goldberg v. Kelly, 397 U.S.

254 (1970); Shapiro v. Thompson, 394 U.S. 618 (1969); Sherbert v. Verner, 374 U.S. 398
(1963); Schware v. Board of Bar Examiners, 353 U.S. 232 (1957); Hornsby v. Allen, 326 F.2d
605 (5th Cir. 1964).

93. 127 Ga. App. 786, 195 S.E.2d 228 (1972).
94. Id. at 790, 195 S.E.2d at 231.
95. 393 U.S. 175 (1968).
96. Id. at 180.
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As the Carroll case so eloquently put it:

The value of a judicial proceeding, . . .is substantially diluted where the
process is ex parte, because the Court does not have available the funda-
mental instrument for judicial judgment: an adversary proceeding in
which both parties may participate. The facts in any case involving a
public demonstration are difficult to ascertain and even more difficult to
evaluate. Judgment as to whether the facts justify the use of the drastic
power of injunction necessarily turns on subtle and controversial consid-
erations and upon a delicate assessment of a particular situation in
light of legal standards which are inescapably imprecise. In the absence
of evidence and argument offered by both sides and of their participation
in the formulation of value judgments, there is insufficient assurance of
the balanced analysis and careful conclusions which are essential in the
area of First Amendment adjudication. 7

This eloquent defense of the adversary system was, it is fair to say,
altogether lost on the appellate court. It would be, in the court's opinion,
"brazen effrontery for us to disregard the allegations contained in the
petition supported by the oath of the city's mayor as representative of all
the people of his municipality to a trial judge already cognizant of the
conditions existing in his locality.""' In other words, if everyone knows
these "allegations" are true, why bother with an adversary system? Why
bother with "subtle and controversial considerations" or a "delicate assess-
ment of the particular situation" or "evidence and argument offered by
both sides" when we already know without hearing the other side that they
are wrong?

If we only had such certainty, both adversary hearings and reasons for
decisions could be dispensed with without regret. The suggestion made
here is that without such certainty we are committed and must remain
committed to full hearings of opposing views and decisions based upon
principles fully stated. The strength of a court system does not rest upon
its being always right, but upon its approaching its decisions in the right
way, that is, with open and full discussion of what it is doing and why.

97. Id. at 183.
98. 127 Ga. App. 786, 795, 195 S.E.2d 228, 234 (1972).
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