
COMMERCIAL LAW

By GERALD L. KOCK*

This year we have a noticeable group of what will probably be a growing
volume of cases raising special problems of consumer credit. Some of these,
of course, grow out of unsecured loans, but many arise from sales and
secured transactions. Those that came to the attention of this reviewer will
be dealt with in a section following the discussion of secured transactions,
unless they go so directly to the underlying transaction that they must be
dealt with as problems of sales or secured transactions.

GENERAL PROVISIONS

Since it is one of the declared policies of the Georgia Uniform Commer-
cial Code to permit expansion of commercial practices through custom,
usage and agreement of the parties,1 it is important that the old judicial
bias against special custom not be permitted to corrupt code cases. Dili-
gence in this regard requires one to watch out for general statements of the
non-code law about custom. There were three such statements in
Kamensky v. Southern Oxygen Supply Co. :2 (1) "Usage cannot . . . pre-
vent the effect of settled rules of law." (2) "Custom may sometimes be
invoked as entering into a contract or supplying incidents, but not to
change the law." (3) "Custom and usage not being sufficient to change the
law, something more express on the part of the parties is required."'3 On
the assumption that the General Assembly can change previously settled
rules of law, another look at the case may be in order.

What we have is a sale of goods in returnable containers of some value.
The invoices for the goods provided for prompt payment for containers lost
or damaged. The buyer relied, for his defense to a claim for containers or
their value, on a waiver of that requirement to be shown by the seller's
failure to enforce it against buyers generally.

Such a waiver would not be likely as a matter of custom or usage of
trade,' but it could possibly be found in a course of dealing between the
parties.' However, waivers most commonly arise out of course of perform-
ance of a contract calling for repeated performances.

The express terms of the agreement and any course of dealing are to be
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4. GA. CODE ANN. §109A-1-205(2) (1962).

5. See GA. CODE ANN. §109A-1-205(1) (1962).
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construed as consistent with each other if that is possible; if it is not, the
express terms prevail,' though the course of dealing may give particular
meaning to or qualify those terms.'

Any course of performance accepted or acquiesced in without objection
shall be relevant to determine the meaning of the agreement.' This might
be relevant to the case, should the seller have accepted losses or damage
of containers without objection, but here, again, express terms prevail.,
There is a difference here in that a course of performance may show a
modification of the contract'0 or a waiver of the express term." If such a
course of performance had developed between the parties, waiver would
result unless the seller continued his performance, in the face of such
apparent breaches, without expressly reserving his rights.'" In the absence
of such facts, any waiver of the seller's rights would have to be after breach
and in writing, unless supported by independent consideration.' 3

The defendant's efforts to subpoena records of plaintiff's dealings with
others would indicate a reliance on those transactions to support the claim
of waiver. Unless this failure to enforce express rights were so established
in the place or trade as to raise expectations of its continuance,'4 such
practice of the seller in dealing with other customers would be irrelevant
to this case except, perhaps, to show breach of the requirement of good
faith in enforcement that is a part of every Commercial Code contract.'5

The court did not deal with these variations on its general statements
about custom and dealing; it had little occasion to do so, since it appears
to have been presented only with arguments about bailment-trover for
goods bailed and rented.

The second case that raises a code general provision in an important way
is broad enough in its scope that it can be dealt with here.

Chrysler Credit Corp. v. Barnes'" grew out of the repossession of a Dodge
that had been bought on a title retention contract. There was evidence that
Chrysler Credit took these contracts from dealers only after having ap-
proved the buyer's credit; they must have had second thoughts since they
were acting worried when the first installment fell due. That payment was
stated to be due on Sunday, November 9; admittedly, it would then be due
Monday, the next business day. At 7:30 or 8:00 in the evening of Wednes-

6. GA. CODE ANN. §109A-1-205(4) (1962).
7. GA. CODE ANN. §109A-1-205(3) (1962).
8. GA. CODE ANN. §109A-2-208(1) (1962).
9. GA. CODE ANN. §109A-2-208(2) (1962).
10. GA. CODE ANN. §109A-2-209(1) (1962).
11. GA. CODE ANN. §109A-2-209(4) (1962).
12. GA. CODE ANN. §109A-1-207 (1962).
13. GA. CODE ANN. §109A-1-107 (1962).
14. GA. CODE ANN. §109A-1-205(2) (1962).
15. GA. CODE ANN. §109A-1-203 (1962).
16. 126 Ga. App. 444, 191 S.E.2d 121 (1972).
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day, the twelfth, Chrysler Credit's collection agent apeared at the buyer's
home demanding $129.99 in cash or the surrender of the car. She, the
buyer, said she had mailed it in. He called his supervisor. He could not
find an entry of that amount on bank deposits of the tenth, eleventh, and
twelfth. Could she give him a check? No. "[H]e wanted cash money or
the car." Given the extent of trust prevalent in the community, she knew
she could not cash a check at that time of night for more than a hundred
dollars. In a quandry where to turn, increasingly distressed by the persist-
ent demands for cash or the car, as this writer certainly would be, she gave
him the keys. The next morning she got cash and went to the legal aid
office. An attorney there called Chrysler Credit and offered to make tender
in cash. He repeated that offer by letter; but both offers to make tender
were refused because, as appeared later, Chrysler Credit had decided to
declare a default and accelerate the payments effective the twelfth.

The plaintiff's claim that there was a wrongful repossession got ex-
panded into a two pronged case, because the seller's assignee apparently
decided to get this trouble maker off its back and pushed for full foreclo-
sure while it was at it. That was a mistake.

As is usual, the agreement did contain a provision authorizing accelera-
tion; but, no matter how broadly such provisions are drafted, unless they
operate on the occurrence of some specific event that is objectively identifi-
able, they can give power to act only if the creditor in good faith believes
that the prospect of performance is impaired." A clear default in payment
was at issue in this case. That would be sufficient to actuate an optional
acceleration clause, but the agreement provided that it gave the secured
party the right to declare the total balance immediately due and payable.
There was a claim in the trial court that Chrysler Credit declared the
balance due on November 12; but that evening, after normal business
hours, it was still demanding payment of the first installment only. The
only declaration the court could find was a letter sent the debtor on the
fourteenth, the day after an offer of tender had been declined.

The acceleration was not effective, but there is still the question of
default in payment of the installment that was due in ordinary course. The
claim of payment by check on the 10th drops out of the case so we must
struggle with the adequacy of the proffered check on the twelfth. If there
was a breach by the debtor, there was a right to repossess,'8 though the
manner of repossession might be wrongful. There might also have been a
wrongful disposition of the property, 9 if the tender of redemption had been
maintained.

2 1

These installment contracts are sales contracts, though the retention of

17. GA. CODE ANN. §109A-1-208 (1962).
18. GA. CODE ANN. §109A-9-503 (1962).
19. See GA. CODE ANN. §109A-9-507(1) (1962).
20. See GA. CODE ANN. §109A-9-506 (1962).
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title after delivery is effective only as a security interest.2 ' It is, therefore,
reasonable to extend to secured transactions of this sort the same kind of
tender and payment rules as apply to unsecured sales, as the court does
in this case; but they do not apply except by analogy, once the goods are
delivered. The basic sales agreement entails what have long been called
concurrent conditions. Tender of delivery by the seller is a condition to
buyer's duty to accept and pay12 and tender of payment by the buyer is a
condition to seller's duty to tender and complete delivery.23 The buyer's
right to retain the goods is conditional upon his making the payment due,2"
but payment may be tendered by any means current in the ordinary course
of business unless legal tender is demanded and time is allowed to procure
it.2'5 These rules build from an assumption of payment against delivery.26

If the seller delivers without receiving the payment to which he has a right,
he may sue for that breach, but he has no right to repossess the goods. 7 A
secured party has agreed to payment after delivery, and he has a right to
repossess if he does not get it,28 but there remains the question of the
acceptable means for tender of payment. The deal was set up with a
coupon book, with pages to be sent in with a check for the payment due.
One cannot fault the court for feeling that a demand for cash in the eve-
ning, coupled with an unwillingness to wait until the banks opened in the
morning was not acceptable practice. There is an obligation of good faith
in the enforcement of every duty under such a contract.2 9

SALES

Form and Formalities

Kohlmeyer & Co. v. Bowen30 involved the application of a section of the
Investment Securities Article, but it may turn out to be more important
to sale of goods law because of a dispute that developed in the court over
the significance of Evans Implement Co. v. Thomas Industries Inc.,"1 a
sales case involving similar statutory language. I say similar language
rather than the same language, because the same words used in different
articles of the Code need not have the same consequences. That will have
to depend not only on the dictionary meaning of the words but also upon

21. GA. CODE ANN. §109A-2-401(1) (1962).
22. GA. CODE ANN. §109A-2-507(1) (1962).
23. GA. CODE ANN. §109A-2-511(1) (1962).GA. CODE ANN. §109A-2-507(2) (1962).
24. GA. CODE ANN. §109A-2-507(2) (1962).
25. GA. CODE ANN. §109A-2-511(2) (1962).
26. GA. CODE ANN. §109A-2-310(a) (1962).
27. See GA. CODE ANN. §109A-2-703 (1962).
28. GA. CODE ANN. §109A-2-503 (1962).
29. GA. CODE ANN. §109A-1-203 (1962).
30. 126 Ga. App. 700, 192 S.E.2d 400 (1972).
31. 117 Ga. App. 279, 160 S.E.2d 462 (1968).
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circumstances, including trade usage,3 2 and commercial practice, as that
develops from time to time. 3

1

It was a statute of frauds problem, involving the question of the suffi-
ciency of the writing used to permit proof of the agreement. There was no
writing signed by the buyer, but the seller had sent a "confirmation" of
the transaction. Ordinarily, there must be something signed by the party
against whom enforcement is sought, 34 but if the party seeking enforcement
has sent the other party a confirmation that is sufficient to bind himself
to the other party, the recipient will be bound by it unless after he has
reason to know of its contents and within ten days of its receipt, he objects
to its contents.3 5 In question was the sufficiency of the writing to bind the
sending party; was it "signed"?

There was nothing like a manual signature, but, of course, no such thing
is needed. "Signing" is accomplished by any symbol executed or adopted
with present intention to authenticate a writing.36 The nature of the writing
is relevant to the kind of authentication needed. Since a printed letterhead
is previously placed on the blank paper, it cannot be said to have been
executed with "present intention to authenticate." The question, then,
would be possible subsequent adoption with that intent. An invoice, the
example insisted upon by the dissenting judge, is no more than paperwork
needed in performance of an already completed contract. It is at most a
notice of shipment and demand for payment. Except for such unusual
cases as a consular invoice in international trade, no authentication is
needed; presuming an intention to do so would be foolish. A parol offer to
buy or to sell investment securities, on the other hand, does not give rise
to a completed contract. In most cases it is no more than a solicitation of
another to act as one's agent to conclude such a transaction. It is only when
the broker confirms the deal that he becomes bound to perform, to deliver
the securities, or to remit the sale price. It is a necessary part of that kind
of transaction that the broker's confirmation bind him; and, because it
binds him, it also binds his customer. In view of the way that these
hundreds of transactions must be completed every day, it is reasonable
that writing the details of each on a preprinted form is a sufficient adoption
of the firm's name and symbol to authenticate that writing, and to bind
both parties. Invoices are an entirely different breed of cat.

Obligations of the Parties

It has become fashionable to talk of the era of the consumer, and it
appears that an increasing number of people, otherwise thought to be of

32. GA. CODE ANN. §109A-1-201(3) (Supp. 1972).
33. GA. CODE ANN. §109A-1-102(2)(b) (1962).
34. GA. CODE ANN. §§109A-2-201(1), 109A-8-319(a) (1962).
35. GA. CODE ANN. §§109A-2-201(2), 109A-8-319(c) (1962).
36. GA. CODE ANN. §109A-1-201(39) (1962).
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good judgment, have become overcome by some sort of notion that every-
one but a consumer must act responsibly. If a consumer does not have a
remedy at law should his expectations fail of fulfillment, there must be
unconscionable conduct behind it. Nonsense! An agreement that clearly,
plainly, and (sometimes) conspicuously contains a disclaimer of warranties
will give rise to no liability for breach of warranty.37 There is nothing
unconscionable about that unless it be found in the conduct of the parties
at the time the contract was made.3 8

Such a claim of unconscionability appears to have been made in Avery
v. Aladdin Products Division, National Service Industries, Inc."9 But, one
cannot agree with the court's indication that a contract cannot be uncons-
cionable if the terms complained of are specifically permitted by law.
Unconscionability raises questions of commercial background and needs,
overreaching, and one-sidedness. These are never confessed in the agree-
ment by the party who controls its preparation; they arise from dehors the
agreement, and outside evidence must be admitted. 0 Too often courts use
the parol evidence rule as a screen behind which to hide in order to avoid
deciding the basic dispute between the parties. It is true that a writing
intended by the parties to be a final expression of their agreement fore-
closes contrary evidence, but a writing dictated by one party does not carry
such an intention on its face. Finding that requires considered judgment.

The case also involved some confusion in its discussion of warranty
disclaimers. The agreement provided that the machine "has been exam-
ined by the purchaser, and is accepted in its present condition." The court
cites Ga. Code Ann. §109A-2-316(3)(a) (Supp. 1972), the provision for
exclusion of implied warranties by the use of shorthand expressions, like
"with all faults" that communicates to persons in particular trades the fact
that there are no warranties." This is the sort of short form communication
that we have in marine insurance when we use "with general average" and
"with particular average"; some things are included, some are not-every-
one knows which is what.

If, as a part of the bargaining process, it is clear that the buyer buys only
what he sees, there can be a disclaimer; but that must be the arrangement
before the contract was entered into.42 The rule of former code section 96-
301 that there is no warranty as to apparent defects has been repealed.
That is now no more than a rule that notice of breach must be given within
a reasonable time after the buyer should have discovered the breach.4 3

Hornbuckle v. Escambia Chemical Corp." was an action for the price of

37. GA. CODE ANN. §§109A-2-316(1), (2) (Supp. 1972).
38. GA. CODE ANN. §109A-109A-2-302(1) (1962).
39. 128 Ga. App. 266, 196 S.E.2d 357 (1973).
40. GA. CODE ANN. §109A-2-302(2) (1962).
41. See Comment to ALI edition of UNIFORM COMMERCIAL CODE §2-316.
42. GA. CODE ANN. §109A-2-316(3)(b) (Supp. 1972).
43. GA. CODE ANN. §109A-2-607(3)(a) (1962).
44. 127 Ga. App. 522, 194 S.E.2d 344 (1972).
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goods; the defense was breach of warranty. The buyer lost, and complained
that the trial court had not properly charged the jury with reference to the
warranty of merchantability. The obligation to supply merchantable goods
is in section 109A-2-314(1). The tests for what is merchantable, the gut
issue for a jury, are in subsection (2). The court instructed the jury "that
defendant would be entitled to recover. . . if you find that the application
of plaintiff's goods upon the peanut field of defendant was not reasonably
fit for the purpose intended. . . ."I' This instruction is not precisely in
statutory language. 4 Why should a jury be confused always by the techni-
cal language of law or of commerce? The trial judge did well, and the court
of appeals so held.

It is hard to be as enthusiastic about Firestone Tire & Rubber Co. v.
Jackson Transportation Co.4 The case is evidence that neither history nor
miscellaneous quotations containing words of varying content are necessar-
ily useful in the solution of particular, contemporary problems.

The complaint was bad tires; the defense was accident. The question
appears to have been the nature of warranty.

Warranty claims, like all other contract claims (aside from debt, de-
tinue, covenant and account) arose as a special case of deceit-a tort.48

Warranty, no more than any of the other of the claims based on informal
contracts that shared its origin, is not now, more than 370 years later, a
matter of tort, when the source is a sales contract. It is a contract term
that is implied in law, subject to displacement by the bargain in fact of
the parties to the contract.4 9

The word "warranty" has been used in many meanings. The other legal
usage has been non-contractual liability for harm caused by goods that
would not have met the contract requirement of merchantable goods, had
there been a contract. Perhps this is what Judge Hall meant when he called
warranty sui generis in Wood v. Hub Motor Co.50 He was called upon to
apply non-contractual liability (though in title 96) that measured the duty
in contractual terms, merchantability." We continue to do that, so that
manufacturers and distributors will be safe in abiding by a single standard
of quality and performance.52

We do not use "horse and buggy" damages any more; we have the
world's most comprehensive and modern commercial code. A buyer's dam-

45. Id. at 523, 194 S.E.2d at 345.
46. See GA. CODE ANN. §109A-2-314(2)(c) (1962).
47. 126 Ga. App. 471, 191 S.E.2d 110 (1972).
48. See F. MILSOM, HISTORICAL FOUNDATIONS OF THE COMMON LAW (1969).
49. The "agreement." GA. CODE ANN. §109A-1-201(3) (Supp. 1972).
50. 110 Ga. App. 101, 104, 137 S.E.2d 674 (1964).
51. Former Ga. Code Ann. §96-307 (repealed 1962) adopting the test of former section 96-

301 (repealed 1962).
52. Cf. GA. CODE ANN. §105-106 (1968) and §109A-2-314(2)(c) (1962).
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ages are in section 109A-2-714. Legally excusing accidents are in sections
109A-2-613, 614 and 615, and questions of proximate cause are incorpo-
rated in section 109A-2-715(2), consequential damages.

From warranty that only "connotes contract," we go to warranty that is
sui generis and we see that the bar is ignoring it and the courts cannot find
it.

Chaffin v. Atlanta Coca-Cola Bottling Company53 was an action by a
mother against the bottler and the retail store from whom her daughter
had bought two Cokes, one for herself and one for the plaintiff. The drink
was alleged to contain some foreign substance that caused her injury. The
trial court eliminated the warranty aspects of the case, probably because
of erroneous notions of the importance of lack of privity, leaving only a
negligence claim to the jury. That was error. As the court of appeal notes,
there is no privity problem so far as the retailer is concerned. The drink
purchased by the daughter was warranted to be merchantable,54 and the
mother, as a member of the family of the buyer, has a right to enforce that
warranty for her own benefit.5 The retailer then turned to the rule that,
even if there has been a breach, a buyer loses his remedy unless he gives
notice within a reasonable time after he has discovered the breach. But,
as the court pointed out, that section cuts off the buyer's remedy, and this
plaintiff was not a buyer, she was a third party beneficiary of the buyer's
contract. The reasons for prompt action between the parties to a sale do
not apply directly in such cases. Good faith in the enforcement of the
claim 5 would surely require reasonable notice after the beneficiary had an
opportunity to becoine aware of her legal right to enforce this contract.

The disappointing part of this case comes from the decision on the
bottling company's liability. Long before anyone thought to call it consum-
erism, there was a growing dissatisfaction in the community with the rule
that placed the primary responsibility for the quality of goods upon the
local retailer, who could not control the quality of goods he sold. He sold,
and he should be liable, but there was no overwhelming reason in modern
society to insulate so well from liability the manufacturers and distribu-
tors, who were, by and large, in a position to control quality and mainte-
nance of the goods. Such liability could not very well rest in contract,
because there was no contract between these parties and the ultimate
consumer. Tort law would not work either because a rule laid down for the
protection of a just beginning industrialization required the same privity
of contract if the tort alleged was the consequence of a contract (sale of
goods) .7

53. 127 Ga. App. 619, 194 S.E.2d 513 (1972).
54. GA. CODE ANN. §109A-2-314(1) (1962).
55. GA. CODE ANN. §109A-2-318 (1962).
56. GA. CODE ANN. §109A-1-203 (1962).
57. GA. CODE ANN. §105-106 (Rev. 1968).
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As the court notes, a statute was passed in 1957 for the purpose of
amending this rule of tort law by imposing upon manufacturers for the
benefit of ultimate consumers an obligation to supply merchantable goods.
That statute would not have helped this plaintiff, however, because the
way in which it was written made it applicable only to protect an ultimate
consumer who was the purchaser. 58

For some reason, the tort warranty statute was codified as a section of
the code title on sales, and in 1962, when sales law was comprehensively
revised by adoption of the commercial code, that section was repealed
(probably through an inadvertence). It took several years before the impact
of what had been done was fully realized, and it took several more years
of the political dicussions that are always heavy when a change in the legal
obligations of important parts of the economy are concerned, but corrective
action was taken. In 1968 a slightly expanded version of the 1957 statute
was adopted. This time, the change in the privity rule was added at the
end of the section containing the privity requirement: "However, the man-
ufacturer of any personal property . . . shall be liable in tort, irrespective
of privity, to any natural person who may. . . consume . . . the property
and who suffers injury to his person . . .because the property . . .was
not merchantable ... ,, This statute has been criticized, 0 but it has not
been repealed.

The litigation in McCleskey v. Olin Mathieson Chemical Corp.61 appears
to represent the theory that if something goes wrong there must be a breach
of warranty. The court does not buy that theory, though it is not entirely
clear whether there was no breach of warranty or whether the harm com-
plained of was not proximately caused by the breach. The latter is proba-
bly the case. The goods were a "common everyday so-called garden variety
of HTH." Such a substance can pass the merchantability test of fitness
for ordinary purposes, 62 even though it is highly flammable, especially
since the container contained warnings of the special handling that was
required. The substanial harm here appeared to have been caused by fail-
ure properly to use the product, rather than by any breach of contract.

Title

The accursed legacy of title is still with us, and it would appear that
judges are so fond of it that they will not permit the legislature to effect
any changes. In Waldrip v. Associates Financial Services Co.,63 the as-

58. Revlon, Inc. v. Murdock, 103 Ga. App. 842, 120 S.E.2d 912 (1961).
59. GA. CODE ANN. §105-106 (Rev. 1968).
60. E. Taylor, Georgia's New Statutory Liability for Manufacturers: An Inadequate Legis-

lative Response, 2 GA. L. REv. 538 (1968).
61. 127 Ga. App. 178, 193 S.E.2d 16 (1972).
62. GA. CODE ANN. §109A-2-314(2)(c) (1962).
63. 126 Ga. App. 560, 191 S.E.2d 302 (1972).

19741



MERCER LAW REVIEW

signee of title retention contracts sued a transferee of the property con-
veyed in those contracts for conversion. As the court points out, it has been
repeatedly held that conversion may be brought even if there has not been
a default under the title retention contract. What is overlooked is that such
pronouncements by the courts have led to changes of the law by the legisla-
ture.

The title retained by one who sells under title retention contract is
enforceable against the debtor and third parties only as a security inter-
est. 4 The result of such a transaction is to leave two parties with interests
in the property. The seller has his title (security interest) and the buyer
also has rights. It does not matter what those rights are called, but it is
notable that they include the right to have possession of the goods until
default. 5 The buyer has a legal right to sell his interest to a third party,
and no provision in the security agreement can prevent such a transfer. 6

Whether or not a debtor's transfer of his property interests in the collat-
eral will affect the secured party seller's interest depends upon steps the
latter has taken to protect himself. If the security interest has not been
perfected, it will be subject to almost all subsequent claims by third par-
ties.6 7 If the security interest has been perfected, by compliance with the
Certificate of Title Act in the case at bar68 or by filing,6" the security
interest continues in the collateral. 0 Since the security interest would con-
tinue, the plaintiff's property has not been affected by the sale of the
property so long as the payments are made. From the ease with which the
court brushes aside the Certificate of Title Act, one might guess this con-
torted conversion was claimed, because neither the plaintiff nor its assig-
nor had perfected the security interests in order to obtain the protection
afforded by law to such persons.

Varnedore v. State,' is a good opportunity to take a brief look at the
place where various frauds and crimes mesh into Commercial Code rules.
The case was a prosecution for failing to pay for agricultural products
purchased on a cash sale basis.7" The court's attention was directed primar-
ily to a problem of when an agreement is a "cash sale"; how much time
can be provided for between delivery of the goods and payment. These are
normally concurrent conditions, of course.73 As a result of such a transac-
tion, the buyer obtains at least a voidable title when the goods are deliv-

64. GA. CODE ANN. §109A-2-404(1) (1962).
65. Cf. GA. CODE ANN. §109A-9-503 (1962).
66. GA. CODE ANN. §109A-9-311 (1962).
67. GA. CODE ANN. §§109A-9-301(1), 109A-9-312(5) (1962).
68. GA. CODE ANN. §§109A-9-302(3)(b), (4) (Supp. 1972).
69. GA. CODE ANN. §109A-9-302(1) (Supp. 1972).
70. GA. CODE ANN. §109A-9-306(2) (1962).
71. 126 Ga. App. 170, 190 S.E.2d 153 (1972).
72. GA. CODE ANN. §5-9914 (Rev. 1962).
73. GA. CODE ANN. §§109A-2-507(l), 109A-2-511(1) (1962).
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ered to him. 4 Having a voidable title, he can pass a good title to a good
faith purchaser for value. This is true even though it was to be a cash sale 5

and the failure to pay was, as in this case, a crime. 6

Breach and Remedies

Southern Concrete Products Co. v. Martin" is a brief but pretty com-
plete discussion of the aggrieved buyer's position when there is a breach
with reference to goods that he has accepted and kept. His right to dam-
ages is conditioned upon his having given the notice required by section
109A-2-607(3). That notice need be no more than a simple claim of breach,
so that the seller will know that the deal is not finished as yet. It is not
required that the seller return the goods, as is suggested in Coast Scopi-
tone, Inc. v. Self. 7 As a matter of fact, he will usually have no right to
return the goods. If the price has not been paid, the buyer may withhold
the unpaid part to the extent of the damage caused him.79 Notice of the
intention to do that must be given to the seller, and the two notices may
just as well be combined into one. The legal authority for recovering dam-
ages is in section 109A-2-714, but the measure of recoverable consequential
damages under subsection (3) is in section 109A-2-715(2), and that is what
it is important to charge the jury on.

COMMERCIAL PAPER

By and large negotiable instruments cases come up in terms of defenses
to the paper, but there are some important questions of form and effect of
the contract embodied in such paper that need attention from time to
time. This reviewer has often argued for the use of Code language in its
plain meaning, but there are some cases in which one has to add situation
sense. When a definition appears in reverse form, there is some warning of
that, and care must be taken to avoid confusion. A check is a draft drawn
on a bank and payable on demand,80 so one can say that any order drawn
on a bank and payable on demand is a check. 8' There has, however, always
been a tacit distinction between "checks" drawn by customers, cashiers or
treasurers on their own bank and drafts drawn by banks on other banks,
"bank drafts" and bankers acceptances, though the latter are not normally
drawn payable on demand. There are differences in the function of the

74. GA. CODE ANN. §§109A-2-401(I), (2) (1962).
75. GA. CODE ANN. §109A-2-403(1)(c) (1962).
76. GA. CODE ANN. §109A-2-403(1)(d) (1962).
77. 126 Ga. App. 534, 191 S.E.2d 314 (1972).
78. 127 Ga. App. 124, 192 S.E.2d 513 (1972).
79. GA. CODE ANN. §109A-2-717 (1962).
80. GA. CODE ANN. §109A-3-104(2)(b) (1962).
81. GA. CODE ANN. §109A-3-104(2)(a) (1962).
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paper in some of these cases, and particular attention must be paid to that,
especially at present when new labels keep popping up, apparently for
public relations reasons. The important thing in Russ Togs, Inc. v.
Gordon82 was not that the bank draft used there could be called a check.
What is important is that tender of the bank draft payable to the order of
the creditor discharged the debt to him." There was no debt that garnish-
ment could reach. If a bank had not been the drawer or the debtor had been
the stated payee, the underlying obligation would have been suspended
and, therefore, not subject to garnishment until the instrument was disho-
nored.84

Fulton National Bank v. Delco Corp.s5 also involved a bank draft issued
to a remitter, but the question was how much of the old jus tertii rules
remain under the Commercial Code. In the case, the defendant bank is-
sued a bank draft to a third party (plaintiff), payable to plaintiff's order.
The purchaser of the draft submitted it as part of negotiations for a fran-
chise contract. The negotiations apparently ran into difficulty, and the
remitter asked the bank to stop payment on its draft. 6 Though the bank
did direct its drawee to stop payment, it would remain liable on the disho-
nored draft,87 unless it could successfully use the defense claimed by the
remitter.

In these remitter situations, the named payee is frequently a holder in
due course, since he has no notice of defenses that may exist between the
drawer and the remitter.88 In this case, however, the claim that counts
arises from the payee's dealings with the remitter, so holder in due course
status is out.89 That does not solve the bank's problem, however, because,
as the court points out, though the holder took the instrument subject to
all valid claims to it on the part of any person,9" the bank, being itself liable
on the instrument, may not use a third party's claim (aside from theft or
restrictive indorsement) unless the third party claimant comes in and
defends the action." The object is, of course, to avoid adjudicating third
party claims without hearing the claimant. As the court notes, it is ob-
viously better to allow the issues to be tried in a single action than to
require two or three lawsuits. Section 109A-3-803, the provision for "vouch-
ing in" third parties, adds force to this argument.

When the instrument at issue is but a part of some transaction that for

82. 127 Ga. App. 520, 194 S.E.2d 280 (1972).
83. GA. CODE ANN. §109A-3-802(1)(a) (1962).
84. GA. CODE ANN. §109A-3-802(1)(b) (1962).
85. 128 Ga. App. 16, 195 S.E.2d 455 (1973).
86. Cf. GA. CODE ANN. §109A-4-403(1) (1962).
87. GA. CODE ANN. §109A-3-413(2) (1962).
88. GA. CODE ANN. §§109A-3-302(2), 109A-3-302(l)(c) (1962)
89. GA. CODE ANN. §109A-3-302(1)(c) (1962).
90. GA. CODE ANN. §109A-3-306(a) (1962).
91. GA. CODE ANN. §109A-3-306(d) (1962).
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some reason failed to become fully executed, there are special problems
because of the unconditional form that notes take and the peculiarly condi-
tional nature of checks. A check is, after all, an order to a bank to make
payment. There is a contingent liability on the drawer, and he gains a pro
tanto suspension of his obligation, but he is not really out anything until
the check is either negotiated or paid. The question is why, without a
clearly agreed upon accord, such an instrument should be available to force
a satisfaction upon the other party unless the latter is willing to forego
possession of the check, a reasonable bargaining token. That was the prob-
lem in Studstill v. American Oil Co.," and the court split three ways. The
plaintiff was injured in an automobile accident for which an employee of
defendant was allegedly responsible. Defendant promptly paid for plain-
tiffs property damage. Sometime later it mailed him a check, along with
a statement that it was "in settlement of the above claim for injury and
damage . . . we are willing to do this without obligation on your part to
sign releases or agreements." 3 For six weeks, plaintiff attempted to obtain
clarification of the significance intended by the company for the check and
accompanying statements. Unsuccessful, he went to a lawyer, who in-
quired whether the check was intended as partial or final settlement and
asserted that the amount of the check was not an equitable settlement in
full. He also stated that the plaintiff was holding the check pending clarifi-
cation. More than two months later, the defendant's agent asserted that
the check must be considered final settlement. This was followed, about
six weeks later, by a demand that the check be negotiated or returned. It
is apparently upon this demand that the claim of accord and satisfaction
rests. Plaintiff held the check pending further negotiations, but there were
none. It is a shame that the accord in accord and satisfaction has become
so attenuated an idea that the result can depend upon the technical law
of negotiable instruments, but this seems to have happened.

It is true that checks are demand instruments" payable within a reason-
able time of issue, and that 30 days is considered a reasonable time for
presentment for payment . 5 The rule of Ga. Code Ann. §20-1004 (Rev.
1962) that checks are not payment until they are themselves paid is not
fully consistent with Code law. Unless it is otherwise agreed, 9" the obliga-
tion for which a check is taken is suspended pro tanto until the check is
presented for payment. If the check is then dishonored, the underlying
obligation is fully restored;917 if the check is finally paid by the drawee
bank,9" the underlying obligation is, of course, paid. Clearly the plaintiffs

92. 126 Ga. App. 722, 191 S.E.2d 538 (1972).
93. Id. at 723, 191 S.E.2d at 539.
94. GA. CODE ANN. §109A-3-104(2)(b) (1962).
95. GA. CODE ANN. §109A-3-503(2)(b) (1962).
96. See GA. CODE ANN. §109A-1-201(3) (Supp. 1972).
97. GA. CODE ANN. §109A-3-802(l)(b) (1962).
98. See GA. CODE ANN. §109A-4-213 (1962).
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behavior does not appear to show any agreed accord. The argument from
the fact that a bank is not obliged to pay any check more than six months
old"' is less strong. That rule relieves the bank of liability for wrongful
dishonor should it fail to pay an item; it is a question of the bank's duty
to the drawer, its customer. The bank has no duty to the payee, and that
is a reason why checks do not normally result in payment, only suspension.
When a bank is the obligor the rule is otherwise.100

The question of who is liable on an instrument is frequent in the cases.
The very common requirement that officers and shareholders of corpora-
tions stand as sureties, accommodation indorsers, or guarantors, for their
corporations, when coupled with rather careless signing in general, raises
serious problems. If a corporate officer indicates that he is signing as a
corporate officer, he is personally obligated only if he has no authority to
sign or 01 if the instrument does not show the name of the person for whom
he is signing. 101 However, in the latter case he may show that it was under-
stood by the party seeking enforcement that he was signing only as a
representative.'0 The rule about ambiguous signatures has been changed
also. Now, unless the instrument clearly indicates otherwise, a signature
is an indorsement.10 4 We are told that evidence from dehors the instrument
is not relevant here, unless the instrument is to be reformed.'

National Bank of Georgia v. Ament'0 1 raised these questions. The note
involved was signed on its face, in the usual place, with the hand written
name of the corporation and the signature of one Grover Roberts, whose
name was typed on the third available line. On the reverse, where one
would expect an indorsement, is the signature of "John Ament, Sec. &
Treas." Was he a corporate officer signing for the maker or an accommoda-
tion indorser? I would say that the form of this signature clearly indicated
that he was signing in a representative capacity, and could, in any event,
so prove against the payee. As the court notes, the parties may have felt
that there was insufficient space on the front of the instrument for further
signatures.

First National Bank of Atlanta v. C. & S. Concrete Structures, Inc.'0 7

involved the same kind of law, except for the usual fact that the apparent
indorsement appeared fully to repeat the representative signatures on the
face of the note. The corporate signatures on the reverse of the instrument
were consistent with verification of the terms of the loan out of which the

99. GA. CODE ANN. §109A-4-404 (1962).
100. GA. CODE ANN. §109A-3-802(1)(a) (1962).
101. GA. CODE ANN. §109A-3-404(1) (1962).
102. GA. CODE ANN. §109A-3-403(1)(a) (1962).
103. GA. CODE ANN. §109A-3-403(l)(b) (1962).
104. GA. CODE ANN. §109A-3-402 (1962).
105. Comment to ALl edition of UNIFORM COMMERCIAL CODE §3-402.
106. 127 Ga. App. 838, 195 S.E.2d 202 (1973).
107. 128 Ga. App. 330, 196 S.E.2d 473 (1973).
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note grew. Signatures in a representaive capacity were inconsistent with
indorsement; there is no reason for the maker of a note also to indorse it.
The dissenting judges appear to be certain that individual accommodation
indorsements were wanted here. If that were the case, it is, perhaps, not
too much to ask that loan officers conform to the practices established by
law, rather than to twist the law to conform it to the often careless prac-
tices of even the largest institutions. A case in 14 Georgia Appeals is not
sufficient reason easily to brush aside the identification of parties as
"Treas." and "V.P." A note payable to such persons is payble to the
corporation, if its name is specified in the instrument."8

An- accommodation maker is something of an anomaly, because the
usual liability of a maker is unconditional, 0 while the indorser's liability
is conditioned"0 and, if he pays, he normally has recourse against the
maker."' Ehlers v. Butler"' is a nice review of the suretyship situation
when the maker has signed as an accommodation for the payee. If the
surety has to pay, he has a right of recourse on the instrument against his
principle."II This reverses the normal recourse on an instrument to conform
to suretyship law. It is also the reason why the requested instruction on
section 109A-3-601(3)(a) would not have been proper. That section pro-
vides for discharge of other parties when one who has no recourse on an
instrument acquires the instrument in his own right. This normally dis-
charges indorsers when the maker acquires the instrument, but in the
Ehlers case the maker did have a right of recourse on the instrument
because he was an accommodation maker."14

Rules providing for the discharge of security parties also got attention
this year. Ga. Code Ann. §53-503 (Supp. 1972) is certainly on its way out.
This protection for married women from being done out of their property
by their husbands and the husband's creditors was fully applicable in
Smith v. Sandersville Production Credit Association.15 Since that time it
has been amended for the benefit of secured lenders and it will doubtless
soon be eliminated altogether for the benefit of women. The dissenting
judges may have a good argument for adopting the equal rights amend-
ment to the Constitution, but it is not much in the way of statutory inter-
pretation. So long as such notes are in violation of section 53-503, they are
unenforceable."'

One of the most important protections that a surety or guarantor has is

108. GA. CODE ANN. §109A-3-117(a); cf. subsection (c) (1962)
109. GA. CODE ANN. §109A-3-413(I) (1962).
110. GA. CODE ANN. §109A-3-414(1) (1962).
111. GA. CODE ANN. §109A-3-413(1) (1962).
112. 127 Ga. App. 9, 192 S.E.2d 398 (1972).
113. GA. CODE ANN. §109A-3-415(5) (1962).
114. GA. CODE ANN. §109A-3-415(5) (1962).
115. 229 Ga. 65, 189 S.E.2d 432 (1972).
116. GA. CODE ANN. §§109A-3-305(2)(b), 109A-3-306(b) (1962).
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his right to be subrogated to collateral held by the secured party. It is
traditional suretyship law that impairment of that right discharges a party
who, when he pays, has a right against another or against collateral." 7 But,
there must be an "unjustified impairment. "" That was the trouble in both
Hunter v. Community Loan & Investment Corp.,"9 in which collateral was
substituted but not impaired, and Hurt v. Citizens Trust Co.,2 0 in which
the collateral was not shown to have been impaired, simply because the
leases had not been recorded. The fact that rent collections had not been
made before the attempt to enforce the note would not be relevant. The
claim of lack of consideration was inappropriate, since consideration is not
needed if value is given for the note.'2' The court's reliance on section 109A-
3-408 was unnecessary. Peppers v. Citizens & Southern National Bank'22

involved a more fundamental issue, a change in the contract of the guaran-
tor itself. It appears that a corporate name had been added to the trade
name signature on the note guaranteed. Any change in the number of
parties is a material alteration' 23 as is completion otherwise than as author-
ized. 2 4 If it is also fraudulent, it will discharge the party whose contract is
changed.' 2 A change in the contract guaranteed is, as the court notes, a
change in the contract of guaranty.

Bearlund v. Webb 2 6 involved a complicated arrangement for the promo-
tion of an enterprise and the sale of its stock in exchange for notes. The
fact that the stock turned out to be worthless would not, by itself, show
lack of consideration; the assurances and promises and reliance alleged as
a part of the whole deal might do so.'27 Summary judgment was held not
to be a proper disposition of the case. A seal does not satisfy the require-
ment for consideration;' 28 and in Roberts v. Farmer,2 9 the judge sitting as
trier of fact could not find the consideration alleged in the support, mainte-
nance, and other expenses of the makers that was claimed, so most of the
case was devoted to a discussion of how better to plead the defense.

The archaic practice of adding the words "value received" to a note has
long since been unnecessary in our tradition. Those words were so far from
necessary that it has been suggested that they might destroy negotiability.

117. GA. CODE ANN. §109A-3-606(1) (1962).
118. GA. CODE ANN. §109A-3-606(l)(b) (1962).
119. 127 Ga. App. 142, 193 S.E.2d 55 (1972).
120. 128 Ga. App. 224, 196 S.E.2d 349 (1973).
121. GA. CODE ANN. §109A-3-415(2) (1962).
122. 127 Ga. App. 16, 192 S.E.2d 409 (1972).
123. GA. CODE ANN. §109A-3-407(1)(a) (1962).
124. GA. CODE ANN. §109A-3-407(1)(b), and see the discussion in G. Kock, Annual Survey

of Georgia Law: Commercial Law, 22 MERCER L. REv. at 87-88.
125. GA. CODE ANN. §109A-3-407(2)(a) (1962).
126. 127 Ga. App. 555, 194 S.E.2d 328 (1972).
127. See GA. CODE ANN. §§109A-3-306(b), (c) (1962).
128. GA. CODE ANN. §§109A-3-113, 109A-3-306(b) (1962).
129. 127 Ga. App. 237, 193 S.E.2d 216 (1972).
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It is clear under the Commercial Code that they have no such effect,'30 but
that does not make them a useful term of the instrument. The parties to
an instrument may by separate agreement modify or affect the terms of
the instrument by a separate writing,'3 ' and they sometimes do such things
as change due dates or modify interest rates. The special authority to do
that by written agreement certainly does not limit defenses that may be
raised to defenses based on writings. The defenses that may be raised
include all defenses available to a simple contract and want or failure of
consideration.' 2 That does not mean only if the instrument arose out of a
simple loan and not if the defenses arise from a more complicated transac-
tion from which the note arose. A dispute on this point appears to have
arisen in the Court of Appeals that could be settled if section 109A-3-119
were held to its proper scope. Big Builder, Inc. v. Evans'3 and Freezamatic
Corp. v. Brigadier Industries Corp. 34 illustrate this problem. The latter
case also seems to show some misunderstanding of the special procedural
rules that apply in negotiable instruments cases. The former rules about
prima facie cases and how to rebut them have not been carried forward into
the Commercial Code. The matter ought to be simpler now. The holder has
a right to recover on the instrument unless the defendant establishes a
defense 5 adequate in any contract action.'3 6 "Establishing" requires the
defendant to persuade the trier of fact that the existence of the fact is more
probable than its non-existence.'3

BANK DEPOSITS AND COLLEurIONS

Both of the cases that were of interest this year went to the question of
the timeliness of garnishment process. Any legal process, like a stop order,
though otherwise effective to terminate, suspend or modify the bank's right
or duty to charge its customer's account, comes too late to be effective if
it is received or served and a reasonable time for the bank to act on it
expires after the bank has paid the item or otherwise become accountable
for it.'138 In Buford Commercial Bank v. Luker39 an order in receivership
was issued on June 16, 1971, and the receiver claimed to have delivered it
to the president of the bank. The account was withdrawn on September
27, and 30, 1971. The president of the bank asserted, by affidavit, that the

130. GA. CODE ANN. §109A-3-112(1)(a) (1962).
131. GA. CODE ANN. §109A-3-119 (1962).
132. GA. CODE ANN. §§109A-3-306(b), (c) (1962).
133. 126 Ga. App. 457, 191 S.E.2d 290 (1972).
134. 125 Ga. App. 767, 189 S.E.2d 108 (1972).
135. GA. CODE ANN. §109A-3-307(2) (1962).
136. GA. CODE ANN. §109A-3-306 (1962).
137. GA. CODE ANN. §109A-1-201(8) (Supp. 1972).
138. GA. CODE ANN. §109A-4-303 (1962); also see §§109A-4-213, 109A-4-301 (1962).
139. 126 Ga. App. 586, 191 S.E.2d 489 (1972).
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receiver "did not personally hand to the affiant a copy of the order as he
claims."' 40 On this direct contradiction of the parties, a summary judgment
for the receiver was not proper.

Savannah Bank & Trust Co. v. Keane4
1 was more interesting, and in-

volved a savings account. Garnishments were issued on January 22, 1971,
to reach assets of William Donald Wood. On March 1, the bank answered
indebted and, apparently, paid over $463.90. On March 5, it asked for the
money back on the ground that the money paid over had been in a joint
account and had been pledged by Elizabeth Wood as security for a loan.
That loan was defaulted when due on February 19 and the bank wanted
the money back to pay itself. The trial court scolded the bank for negli-
gence and rendered judgment against it. The court of appeals reversed with
direction to the trial court to determine whether the bank was indebted to
the husband, and in the process, citing Ga. Code Ann. §§85-1001 and 85-
1002 (Rev. 1970) cast doubt on the viability of "joint accounts."

During the past session of the legislature an amendment to Ga. Code
Ann. §13-9933 (Rev. 1967) was adopted that would reduce the danger of
false arrest claims against persons who call the police when they have a
bouncing check by raising a presumption of reasonable cause.4 2 The new
rule is hemmed in with some safeguards, but it will not protect a drawee
bank that makes a mistake. The bank is liable for damage caused by arrest
and prosecution as well as other consequential damages. 4 3

BULK SALES

There were two cases this year, but only one is really worth noting.
McClain v. Laurens Glass Company'4 is even wilder than the usual misuse
of the bulk sales law. The most common misunderstanding shows up when
the bulk seller's creditors sue the transferee in debt to recover what the
seller owes them. They cannot; it has been clearly established that the
transferee's liability is only to the extent of the goods. The rule is that "a
bulk transfer . . . is ineffective against any creditor of the transferor un-
less. . .""I In the McClain case the article six requirements were com-
plied with; the transferee had no liability. The seller misread the notice of
sale required by section 109A-6-105 to be an assumption of debts. There is
nothing in the statute that would make it so; the claim sounds more like
an exception from the article six requirements,'46 except for the form of

140. Id. at 587, 191 S.E.2d at 490.
141. 126 Ga. App. 53, 189 S.E.2d 702 (1972).
142. GA. CODE ANN. §13-9933 (Rev. 1967), as amended by Ga. Laws, 1973, p. 491.
143. GA. CODE ANN. §109A-4-402 (1962).
144. 127 Ga. App. 316, 193 S.E.2d 194 (1972).
145. GA. CODE ANN. §109A-6-104(1) (1962).

146. See GA. CODE ANN. §§109A-6-103(6), (7) (Supp. 1972).
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notice.'47 As a matter of fact, in most states, any remedy against a bulk
transferee must be by fi.fa. or similar writ that is available only after
judgment against the seller, the real debtor.

We saw enough of American Express Co. S.A.I. v. Bomar Shoe Co.'48 last
year. This time the claim is fraud; some people never get the message.

INVESTMENT SECURITIES

Atlas Supply Co. v. United States Fidelity and Guaranty Co.'49 in its
present posture involved consideration of the adequacy of a surety whose
bond had been approved by the clerk of the superior court. In discussing
the surety's qualifications, the court had occasion to review what consti-
tuted leviable assets and the question whether shares of stock were leviable
came up. The old Georgia version of section 13 of the Uniform Stock
Transfer Act permitting levy upon shares at the headquarters of Georgia
corporations was repealed in 1962, and Ga. Code Ann. §39-123 (Supp.
1972) was accordingly amended. Shares may still be levied upon, but the
security must be physically seized by the levying officer unless it has been
surrendered to the issuer. 1 o

Kohlmeyer & Co. v. Bowen,'5' a statute of frauds case, was discussed at
the beginning of the sales cases. It illustrates the functioning of the bro-
ker's confirmation of a sale under section 109A-8-319(c). There is a dispute
on the court about whether the confirmation had been signed, as is re-
quired to make it effective. See the earlier discussion for that.

SECURED TRANSACTIONS

Between the Parties

Leach v. Midland-Guardian Co. 5
1 was an action by an installment buyer

against his seller and the seller's assignee to strike excessive finance
charges and for breach of warranty. The claim with reference to finance
charges in excess of those permitted by Ga. Code Ann. §96-1004 (Rev.
1972) apparently resulted from confusion or misreading caused by the way
the forms were set up. The problem was that only the unpaid balance of
the purchase price was listed as "to be financed," though the credit life
insurance premiums were in fact also financed. If all of the permitted
amounts were included in the calculations, the interest rate was substan-

147. See GA. CODE ANN. §109A-6-103 (Supp. 1972), last sentence, and §109A-6-106 (1962).

148. 127 Ga. App. 837, 195 S.E.2d 479 (1973).
149. 126 Ga. App. 483, 191 S.E.2d 103 (1972).
150. GA. CODE ANN. §109A-8-317(1) (1962).
151. 126 Ga. App. 700, 192 S.E.2d 400 (1972).
152. 127 Ga. App. 562, 194 S.E.2d 260 (1972).
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tially less than that permitted. It is this kind of confusion that is leading
to increasingly strict federal disclosure requirements, but it is this kind of
litigation that leads to unnecessary concern about and reaction against
consumer protection. The other part of the case is probably more impor-
tant in its indication of one of the problem areas of the law. The other part
of the action was a breach of warranty claim. That could not be pursued
against the seller because of improper venue. The court indicated that the
plaintiff apparently did not contend that the breach of warranty action
would lie against the finance company as such but rather that the docu-
ments indicated the finance company was a party to the original sale.
Where that "indication" was found is not apparent unless it is in the
similarity in the names. This indication was probably leaned upon to avoid
the assignee's position as one who took in good faith for value and without
notice under section 109A-9-206(1). This departure from the normal rule
that an assignee takes only the rights of his assignor has been much criti-
cized, especially as it applies to consumer cases. The Code section leaves
open the application of the rule in consumer cases and in some states the
courts have found an appropriate exception to the effectiveness of waivers
of defenses by consumers. In other states it has been done by special
statute; a draft of a proposed credit code for Georgia contains a provision'53

subjecting assignees to consumer claims and defenses.

Third Parties

An unperfected security interest is subordinate to the rights of persons
with priority under section 109A-9-312, 54 lien creditors without knowl-
edge,' 5 and certain purchasers who are not secured parties.' 5 When we
think of lien creditors, we tend to think of execution creditors; but bank-
ruptcy, garnishment, receivership, and the like also create that status. 7

In garnishment, the lien dates from the service of summons, rather than
from judgment, so that with summons of garnishment served July 1, 1972,
financing statement filed, as it had to be because "all" of the debtor's
receivables were assigned,' 8 and further summons of garnishments served
thereafter, that would be the order of payment of the assets.'59

As between secured parties it is a question of priority. The simple and
basic rule, except with reference to consumer goods, is that perfected secu-
rity interests have priority in order of their filing. 60 There is special protec-

153. Section 2.301.
154. GA. CODE ANN. §109A-9-301(1)(a) (1962).
155. GA. CODE ANN. §109A-9-301(1)(b) (1962).
156. GA. CODE ANN. §§109A-9-301(1)(c), (d) (1962).
157. GA. CODE ANN. §109A-9-301(2) (1962).
158. See GA. CODE ANN. §109A-9-302(1)(e) (Supp. 1972).
159. General Lithographing Co. v. Sight & Sound Projectors, Inc., 128 Ga. App. 304, 196

S.E.2d 479 (1973).
160. GA. CODE ANN. §109A-9-312(5)(a) (1962).
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tion for purchase money, however. The supplier of purchase money need
not be the seller, but if it is a lender it must make certain that its money
is so used."6 ' If such a purchase money interest is perfected by attachment
under section 109A-9-204(1) and filing as required by section 109A-9-
302(1) "l2 within 10 days after the debtor receives possession of the collateral
it will have priority over a previously filed security interest.163 A purchaser
at a foreclosure of a security interest takes free of any subordinate security
interest. 

6 4

The misfortune that has befallen the protection provided by 109A-9-311
for purchasers of the debtor's interest in collateral was discussed above, as
a title problem. As for the secured party's interest, it continues 6 5 unless it
was unperfected.'16

Default

Small Equipment Co. v. Walker"7 involved a 1960 security agreement,
but it remains a useful discussion of some problems of judicial foreclosure
of commercial code interests.' 8

The right to possession of the collateral" 9 is a right to the collateral.
Grabbing other people's property can, and should, lead to liability.7 0 The
taking must, in any event, be without breach of the peace, and one would
hope that this would come to mean very peaceful, not the riotous sort of
thing needed to make a crime. This reviewer doubts that the retaking after
considerable mental coercion as in Chrysler Credit Corp. v. Barnes'71 and
such things as taking along a sheriff to keep the debtor quiet would pass
the test in a number of states.

After taking possession the usual procedure is to dispose of the property
and apply the proceeds to the debt. In the event there remains a surplus
after the debt and costs of foreclosure are paid, it is the debtor's property.
The debt, though it is secured, is still a debt owing, and if the collateral is
not sufficient, after paying costs, to satisfy the debt the debtor remains
liable for the unpaid balance.'72 If there are separate debts and security
agreements, each must be handled separately, unless there is provision for

161. GA. CODE ANN. §109A-9-107(b) (1962).
162. GA. CODE ANN. §109A-9-303 (1962).
163. Continental Oil Co. Agrico Chemical Co. Div. v. Sutton, 126 Ga. App. 78, 189 S.E.2d

925 (1972).
164. GA. CODE ANN. §109A-9-504(4) (1962).
165. GA. CODE ANN. §§109A-9-201 (Supp. 1972), 109A-9-306(2) (1962).
166. GA. CODE ANN. §109A-9-301(1)(c) (1962).
167. 126 Ga. App. 827, 192 S.E.2d 167 (1972).
168. See GA. CODE ANN. §109A-9-501(1) (1962).
169. GA. CODE ANN. §109A-9-503 (1962).
170. White Stores, Inc. v. Meadows, 127 Ga. App. 841, 195 S.E.2d 198 (1973).
171. 126 Ga. App. 444, 191 S.E.2d 121 (1972).
172. GA. CODE ANN. §109A-9-504(2) (1962).
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cross-collateral.'73 The suggestion in Atkins v. Citizens & Southern Na-
tional Bank7 4 that the duty to account for the proceeds is readily waivable
is erroneous.'

7 5

Proper disposition of the collateral requires notice to the debtor before
it is done, so that the debtor may redeem under section 109A-9-506. If this
is not done, the debtor has an action for damages under section 109A-9-
507(1) but the liability on his debt under section 109A-9-504(2) remains.
Because consumers so seldom realize their rights, special rules have been
adopted for retail installment sales' 6 and motor vehicle sales' 77 condition-
ing the secured party's right to a deficiency upon his giving notice to the
buyer of his intention to seek it and also advising him of his right to redeem
under section 109A-9-506. "You may redeem said collateral and terminate
the contract relating thereto by payment of $1,278.25, any time prior to the
time and date designated below ... " has been held a sufficient advice of
the right to redeem. 7

1

CONSUMER CREDIT

The special problems that consumers have with their transactions are
usually solved by the same law that works with all other kinds of buyers
and borrowers. There is a difference, sometimes a great difference, in the
forms in which abuses appear and, as a result, in the ways in which cases
must be handled. Because consumer cases commonly arise in specially
messy form, it is often of particular importance that care be taken to
compartmentalize one's facts. There are special statutes, of course, but
they usually take the form of slight modification of normal sales and se-
cured transactions patterns and are best discussed as a part of the discus-
sion of the general law governing those transactions.

There has been increasing legislation in consumer credit since fairly
early in the present century. Its original purpose was to make credit avail-
able to consumers. New legislation has been needed in recent years to
protect the thus liberated conumer from being run over by a credit industry
in its rush to profit from a business that no one would touch forty or fifty
years ago. Most of this legislation is in the form of special regulatory
statutes, and there is not much that can be said about it from the point of
view of case law, except to point to examples of what has been held to be
in compliance and what has been to be prohibited practice. Jackson v.

173. See GA. CODE ANN. §§109A-9-204(3), (5) (Supp. 1972).

174. 127 Ga. App. 348, 193 S.E.2d 187 (1972).
175. GA. CODE ANN. §§109A-9-501(3)(a), (b) (1962).
176. GA. CODE ANN. §96-909 (Rev. 1972).
177. GA. CODE ANN. §96-1007 (Rev. 1972).
178. Gary v. General Motors Acceptance Corp., 128 Ga. App. 10, 195 S.E.2d 458, 459

(1973).
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Consumer Credit Corp. 79 and Belton v. Columbus Finance & Thrift Co. 18 0

are good examples of state court discussion of forms of compliance with the
Truth in Lending provisions of the Federal Consumer Credit Protection
Act. '8 In Martin v. Glenn's Furniture Co.,8 2 the credit seller did not con-
form, and the case is interesting in demonstrating a bad practice that this
reviewer feels may be fairly common and in pointing out a significant
difference between federal and state law. The goods were sold on install-
ment contracts, but the amount owing was placed on a normal account and
the finance charge was based on the 1.5% of the balance unpaid from
month to month. The billing practice was inconsistent with the transac-
tions entered into and resulted in charging more than the legally permitted
time price differential. Under Georgia law this violation resulted in a loss
of the right to any finance charge, delinquency or collection charge on the
contract. 1 3 Under the federal law the creditor is liable for a civil penalty
of $200, because the error, if that is what it is, was not discovered and
corrected before institution of the action."4 The effort to recover a similar
penalty under state law failed, because Ga. Code Ann. §96-910 (Rev. 1970)
provides for such a penalty only for "willful violation."

179. 126 Ga. App. 106, 190 S.E.2d 80 (1972).
180. 127 Ga. App. 770, 195 S.E.2d 195 (1972).
181. 15 U.S.C. §1601 et seq. (1970).
182. 126 Ga. App. 692, 191 S.E.2d 567 (1972).
183. GA. CODE ANN. §96-910 (Rev. 1972).
184. 15 U.S.C. §1640 (1970).
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