AGENCY & BUSINESS ASSOCIATIONS
By JOSEPH Epps

CLAXTON*

This survey article deals with recent Georgia cases and statutes in the
areas of agency, partnerships, corporations, and securities regulation.
AGENCY

Proof of the Existence of an Agency Relationship
The mere existence of an agency relationship is sometimes far from
clear. This was the basic problem in Bearlund v. Webb,' in which the
defense to an action on a promissory note was based on the argument that
the plaintiff's2 agents had induced the defendant to execute the note
through fraud and deceit. In the absence of a specific declaration of agency,
the court was obviously strongly influenced by the plaintiff's statement to
'3
the defendant that everything the alleged agents had said "was right." It
viewed this and related facts in the context of a statutory provision which
states that "[t]he relation of principal and agent arises wherever one
person, expressly or by implication, authorizes another to act for him, or
subsequently ratifies the acts of another in his behalf."I This language, the
court concluded, established the necessary foundation for the holding that
agency may be proved by circumstantial evidence alone when that is the
only evidence available.5
Only in a very limited number of situations will agency be presumed as
a matter of law. The best-known example, of course, is the presumption
of a principal-agent relationship between a husband and wife when the
latter purchases necessaries.' Even such a strong presumption as this,
however, has absolutely no effect beyond its strict terms. This point was
* Assistant Professor of Law, Walter F. George School of Law, Mercer University. A.B.,
Emory University (1968); J.D., Duke University (1972). Member of the State Bar of Georgia.
1. 127 Ga. App. 555, 194 S.E.2d 328 (1972).
2. During the pendency of the action the plaintiff died, and his executors were substituted
as parties plaintiff.
3. 127 Ga. App. at 557, 194 S.E.2d at 329.
4. GA. CODE ANN. §4-101 (Rev. 1962) (emphasis added).
5. This principle of law is by no means a novel one. Indeed, perhaps the best summary of
it appeared almost sixty years ago in the case of Armour Fertilizer Works v. Abel, 15 Ga. App.
275, 82 S.E. 907 (1914).
The authority of an agent in a particular instance need not be proved by express
contract; it may be established by the principal's conduct and course of dealing,
and if one holds out another as his agent, and by his course of dealing indicates
that the agent has certain authority, and thus induces another to deal with his
agent as such, he is estopped to deny that the agent has any authority which, as
reasonably deducible from the conduct of the parties, the agent apparently has. Id.
at 280, 82 S.E. at 909.
6. GA. CODE ANN. §53-510 (Rev. 1961).
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illustrated in a recent case7 involving a joint suit against a wife and husband. The plaintiff obtained a default judgment against the wife, and
sought to use it as the basis for a summary judgment against the husband.
This tactic was unsuccessful, for the reason that "[w]hile the wife acts
as agent in [the purchase of necessaries], any other agency requires proof
of authority as in other cases. No evidence was presented to this court that
the wife was authorized to act as agent for the husband in defense of the
suit. . .. "I Thus it can be seen that even in a situation involving the
closest of family relationships, the fundamental requirement of proving
either an express or implied agency relationship is by no means easily
satisfied.
The Agent as a Fiduciary
One of the most fundamental concepts in the law of agency is that "an
agent is a fiduciary with respect to matters within the scope of his
agency." 9 The question of a possible violation of the fiduciary duty owed
by an agent to his principal arose recently in two Georgia cases, with
0
contrasting results. In the first such case, Smith v. Blackshear,"
the defendant was the exclusive representative of the plaintiff in the proposed sale
of certain real property belonging to the plaintiff. At the same time, however, the property was subject to a deed to secure debt and an option to
purchase that were held by the defendant. Thus, the fiduciary status of
the defendant was complicated by the existence of significant personal
financial interests. The defendant ultimately purchased the property himself, and promptly resold it at a profit. The possibility that the defendant
might have violated his fiduciary duty by failing to inform the plaintiff of
the existence of another potential purchaser was held to create an issue for
jury determination."
It must be noted, of course, that the fiduciary status of an agent is not
entirely a one-sided burden. Even when an agency relationship exists, the
evidence may indicate that the principal "did nothing to place any duty
7. Culverhouse v. Atlanta Ass'n for Convalescent Aged Persons, Inc., 127 Ga. App. 574,
194 S.E.2d 299 (1972).
8. Id. at 575, 194 S.E.2d at 300.
9. RESTATEMENT OF AGENCY (SacoNm) §13 (1958).
10. 125 Ga. App. 775, 189 S.E.2d 99 (1972).
11. The court noted that the defendant did have "a right to protect his financial interest."
Id. at 777, 189 S.E.2d at 100. However, the opinion provides no standards for determining
with any degree of precision at what point that right is overcome by the fiduciary duties
accompanying the agency role. Indeed, the statement is rather misleading, for it seems clear
that in a case involving either misrepresentation or a failure to disclose material information,
the existence of a personal financial interest on the agent's part simply has no bearing upon
the outcome of the case. See GA. CODE ANN. §§4-204 and 4-205 (Rev. 1962). The fiduciary
duty continues regardless of the circumstances. In a conflict between that duty and a personal
financial interest, the fomer must surely prevail.
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upon the agent in order to bring into play the agreement between the
parties."' 2 This was the result in Murray v.Gamble,'3 and the conclusion
of the court was a natural outgrowth of the basic requirement that some
form of notice to the agent is necessary in order to trigger the latter's,
4
responsibilities to his principal.'
Apparent Authority
The issue of whether the endorsement of a promissory note by a bank
president was an act based on the apparent authority'5 bestowed upon the
president by the bank was foremost in the case of Peoples Bank of LaGrange v. Georgia Bank & Trust Co.'6 There was an undercurrent of highly
questionable conduct on the part of the president running throughout the
facts of the case." This was sufficient to lead the court to conclude that a
jury could have reasonably found that the holder of the note should have
discovered the bank president's abuse of authority.
The Peoples Bank case embodies a rather sharp reminder of a point that
too frequently is overlooked in matters involving the doctrine of apparent
authority. The party alleging an agency relationship bears the responsibility of establishing "conclusively and as a matter of law that it acted in good
12. Murray v. Gamble, 127 Ga. App. 855, 195 S.E.2d 461 (1973).
13. Id. In Murray, the erstwhile agents were interior decorators who sued to recover their
losses on various furnishings that they had placed in the defendant's home. The defendant
counterclaimed, alleging in part that the plaintiffs had failed to fulfill their agreed role as
agents for the defendant in his relationship with a third party. The defendant contended that
a default judgment obtained by the third party prior to the instant action was the direct result
of this alleged failure. As noted in the text, the court was not impressed by this argument.
14. See RESTATEMENT OF AGENCY (SECOND) §11 (1958), and the examples therein.
15. The most thorough statement of the meaning of the doctrine of apparent authority
ever promulgated by a Georgia court is probably that found in Germain Co. v. Bank of
Camden County, 14 Ga. App. 88, 80 S.E. 302 (1913).
The authority of an agent in a particular instance need not necessarily be proved
by express contract, but it may be established by the habits, conduct, and course
of business of the principal. If one thus holds out to another that his agent possesses
certain authority, and this induces or influences others in their dealings with the
agents, the principal is estopped to deny that the agent has authority which, as
reasonably deducible from the conduct of his principal, the agent apparently
possesses. Id.
16. 126 Ga. App. 768, 191 S.E.2d 876 (1972). The complete factual and procedural history
of the case was rather complicated. X, the president of Bank A, endorsed a note that was
held by Bank B. It was subsequently discovered that the note was void, for the reason that
X had written all the signatures that were on the note. Bank A had an account with Bank B,
and in order to get back the money it had loaned on the note Bank B charged that account.
When Bank B then sued Bank A on a debt that had allegedly arisen out of another matter,
Bank A counterclaimed on the ground that its account with Bank B had been wrongfully
charged by Bank B. The sum involved was in excess of $30,000.
17. He seemed to feel that he was in considerable danger from the FDIC and bank
examiners. Id. at 773, 191 S.E.2d at 879.
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faith and with reasonable prudence."'" The assumption of apparent authority is, in some instances, simply not justified.
Agency Status vs. PersonalLiability in the Law of Negotiable Instruments
An effort is frequently made to establish the contractual liability of a
party who alleges as a defense that he was acting purely in an agency
capacity. 9 The issue can become particularly complex when a negotiable
instrument is involved, since the provisions of the Georgia Commercial
Code 0 will then come into play along with basic principles of agency. Two
cases decided during the current survey period dealt with exactly this
problem, and the facts of both centered upon a suit on a promissory note.
In one case, Maxey-BosshardtLumber Co. v. Maxwell,2 it was clear that
a corporate officer had signed a promissory note with no indication whatsoever that he was acting in a representative capacity, and with no reference to the name of his erstwhile principal. He then compounded his
problems by sending a letter to the plaintiff confirming the contents of the
note.2 2 The officer's attempt to establish his subjective intentions regarding
the debt was of no avail in overcoming the clear language of the promissory
note and supplementary letter.
However, a different problem is presented if the promissory note actually
names the alleged principal, but nevertheless fails to show that it was
signed in a representative capacity. These facts were considered in
DeGolian v. Southern Oxygen Supply Co.,2 and the court held that parol
evidence was admissible to show that the note had in fact been signed in
a representative capacity. The holding was based on the following language
from the Georgia Commercial Code:
An authorized representative who signs his own name to an instrument
• ..except as otherwise established between the immediate parties, is
personally obligated if the instrument names the person represented but
does not show that the representative signed in a representative capacity,
or if the instrument does not name the person represented but does show
that the representative signed in a representative capacity. 2'
The situations 25 described in this statutory provision "give rise to some
18. Id. at 772, 191 S.E.2d at 879 (emphasis added).
19. A true agent, of course, is not personally reponsible on a contract. GA. CODE ANN. §4406 (Rev. 1962).
20. See GA. CODE ANN. tit. 109A (1962).
21. 127 Ga. App. 429, 193 S.E.2d 885 (1972).
22. The fact that the letter was written under the letterhead of the corporation was of no
consequence as far as the court was concerned. Id. at 433, 193 S.E.2d at 888.
23. 127 Ga. App. 504, 194 S.E.2d 265 (1972).
24. GA. CODE ANN. §109A-3-403(2)(b) (1962) (emphasis added).
25. The problem of the undisclosed principal was discussed in Kramer v. Johnson, 121
Ga. App. 848, 176 S.E.2d 108 (1970), with a similar result to that in DeGolian.
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doubt" regarding the intentions of the parties, and thus merit the introduction of clarifying evidence."
The Agency Status of Attorneys
An attorney is the agent of his client," and the scope of an attorney's
power to act within the framework of that role was at issue in two recent
Georgia decisions. ' Both cases involved the effect of the execution of an
affidavit by an attorney on behalf of his client."
In one decision, that of Jackson v. Fincher,30 it was held that since the
attorney had made it clear he was acting in his own name as agent of his
3
3
principal the affidavit was valid. ' In the other case, Locklear v. Morgan,
the court concluded that an attorney was competent to fulfill an affidavit33
requirement that ostensibly rested on the shoulders of his client only.
Jackson and Locklear do not embody any real surprises.
Securities Transactions
When an individual retains a broker to act in his behalf in the sale or
purchase of securities, the broker takes on the status of an agent. If another
broker actually handles the transactions, that broker has the status of a
subagent. This procedure is frequently followed when the first broker is not
an exchange member, since the right to transact business on the floors of
34
exchanges is commonly limited to exchange members only.
The recent case of Miller v. Thurmond3 5 developed out of just such a
26. 127 Ga. App. at 505, 194 S.E.2d at 266.
27. See GA. CODE ANN. §9-605 (Rev. 1973). In the words of the Georgia Supreme Court,
"There is full power on the part of the counsel to represent the client, and it is just the same
as if the client were there in person ....
Williams v. Simmons, 79 Ga. 649, 654, 7 S.E. 133,
135 (1888).
28. Jackson v. Fincher, 128 Ga. App. 148, 195 S.E.2d 762 (1973); Locklear v. Morgan, 127
Ga. App. 326, 193 S.E.2d 208 (1972).
29. In Jackson, the attorney for the owner of an automobile which had been subjected to
the foreclosure of a lien filed a counter-affidavit in response to the initial affidavit of the lien
holder. In Locklear, the attorney for the plaintiff in an automobile liability suit filed an
affidavit of compliance with the service-of-process provisions in GA. CODE ANN. §68-802 (Rev.
1967). The literal language of that section refers to "the plaintiff's affidavit of compliance,"
rather than an affidavit filed by an attorney on behalf of the plaintiff.
30. 128 Ga. App. 148, 195 S.E.2d 762 (1973).
31. This approach neatly sidestepped an earlier and very poorly written opinion by the
Georgia Supreme Court, which seemed to conclude that an attorney will not be permitted to
make an affidavit in the name of the owner. See Clark v. Smith, 142 Ga. 200, 82 S.E. 563
(1914).
32. 127 Ga. App. 326, 193 S.E.2d 208 (1972).
33. For a discussion of the statute that was involved in this case, GA. CODE ANN. §68-802
(Rev. 1967), see note 29 supra.
34. See, e.g., Rule 54, 2 CCH N.Y.S.E. GUIDE 2054. The effect of such a rule, of course,
is to create a monopoly in the trading of securities listed on the exchange.
35. 128 Ga. App. 228, 196 S.E.2d 366 (1973).

MERCER LAW REVIEW

[Vol. 25

situation as that described above. The broker-subagent overstated the
amount of stock remaining in the account of the plaintiff, who was in the
process of selling a substantial number of securities. As a result, the plaintiff authorized the sale of 5,000 shares of stock which did not exist. The
broker-subagent then "sold short," and was forced to buy sufficient shares
to meet all commitments. This process drove the price of the stock upward,
with the result that the cost of obtaining sufficient stock to satisfy the sale
commitments was substantially in excess of the price at which the brokersubagent had agreed to sell it. The first broker, who might legitimately be
termed a primary agent, then proceeded to charge the plaintiff's account
for a sufficient sum to cover the difference. The plaintiff sued the primary
agent to recover that amount.
The defendant argued that the plaintiff was barred from obtaining any
relief by his own negligence in failing to take notice of the error in the
report furnished by the broker-sub agent. The court held, however, that
the broker-subagent was in effect the agent of the defendant. Thus the
error of the broker-subagent was imputable to the defendant, and the
latter was bound by it.3 1 A judgment for the plaintiff was required.
Another case involving a stock transaction, Cutcliffe v. Chesnut,37 simply restated the traditional principle of bailment law 3 that a duty rests on
a bailee "to return the thing bailed when the purpose of the bailment has
ended. '3 In Cutcliffe the defendant acted as an agent in the purchase of
certain stock, then held it for a time as the owner's bailee. The defendant's
right to continue to do so ended with the death of the bailor and the
qualification of an executor. The bailee did not return the stock as required, and his liability was "measured as the depreciation in value of the
stock from the time of the executor's qualification to the time of the
[eventual] tender." 0
The Family-PurposeDoctrine
The family-purpose doctrine, frequently referred to in Georgia as the
36. In support of this conclusion, the court cited GA. CODE ANN. §§4-309 and 4-311 (Rev.
1962). The former provides that "notice to the agent of any matter connected with his agency shall be notice to the principal." The latter states in part that the principal "shall be
bound for the neglect" of his agent. In effect, the defendant in Miller was trapped by his dual
status as both an agent and a principal.
37. 126 Ga. App. 378, 190 S.E.2d 800 (1972).
38. The bailment relationship is not identical to that involved in agency. Indeed, a separate title in the Georgia code is devoted to bailments. GA. CODE ANN., tit. 12 (Rev. 1973).
There are many cases, however, in which agency and bailment are so closely intertwined as
to be fundamentally indistinguishable. See 1 ENCYCLOPEDIA OF GEORGIA LAW, Agency §3
(1960). Cutcliffe certainly seems to be in that category. See notes 39-40 infra, and accompanying text.
39. 126 Ga. App. at 382, 190 S.E.2d at 803.
40. Id. at 383, 190 S.E.2d at 803.
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family car doctrine, imposes liability on the head of a family for torts
committed by a family member while operating a family automobile. 4' One
of the prerequisites for the application of the doctrine is that the head of
the family must have an ultimate right of control over the automobile. As
noted in the case of Watson v. Brown," this right of control may rest on
nothing more than the providing of an allowance from which the regular
driver makes monthly car payments. Such facts create a question for jury
consideration. 3
Independent Contractors
Under the traditional and well-established Georgia rule, an employer is
not liable for the negligence of an independent contractor. The exceptions
to this rule are specifically enumerated by statute," and are very limited.
However, an intriguing opinion in the case of Ellenberg v. Pinkerton's,
Inc. 5 seems to come very close to establishing a judicial exception to the
basic rule. The Central of Georgia Railway Company was the defendant
in a personal injury action. In such a suit the plaintiff waives his right to
privacy to the extent that the defendant may conduct a reasonable investigation for the purpose of determining the validity of the claim. The Central
of Georgia hired Pinkerton's, Inc. to conduct this type of investigation. The
plaintiff alleged that Pinkerton's had operated in an unreasonable and
harassing manner, thus exceeding the bounds of the waiver. The court
assumed that Pinkerton's was an independent contractor rather than an
employee. Since none of the statutory exceptions were applicable, this
conclusion on the part of the court would ordinarily have meant that the
Central of Georgia was free of any liability that might arise out of the
investigation.
41. The doctrine has its general foundation in GA. CODE ANN. §105-108 (Rev. 1968).
42. 126 Ga. App. 69, 189 S.E.2d 903 (1972).
43. For those readers who are interested in reviewing the family-purpose doctrine more
fully, the Watson opinion contains a brief but thorough summary that will serve as a good
starting place. Id. at 71, 189 S.E.2d at 905.
44. GA. CODE ANN. §105-502 (Rev. 1968). The most significant of the exceptions, that
found in section 105-502(5), is conditioned on the employer's right to direct and control the
work to be done, or the employer's interference with and assumption of control of the work.
In the event that section 105-502(5) is applicable then the party that was formerly an independent contractor is deemed to be no more than the servant of his employer. Logically, therefore, section 105-502(5) is not an exception to the rule of non-liability, but rather serves to
create an entirely new relationship. This is a subtle distinction that sets section 105-502(5)
apart from the rest of section 102-105. However, the Georgia courts have never seemed to be
troubled by this legislative and linguistic inconsistency. Indeed, section 102-105(5) is frequently cited in cases hinging on the status of a particular party as an independent contractor
or a servant, rather than on an exception to the non-liability rule. See, e.g., Smith v. Poteet,
127 Ga. App. 735, 195 S.E.2d 213 (1972), discussed in notes 49-53 infra, and accompanying
text. The reader who has endured this analysis to its conclusion may take comfort in the
thought that a little trivia is probably harmless.
45. 125 Ga. App. 648, 188 S.E.2d 911 (1972).
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The case was not resolved in this way, however. Instead, the court
viewed the basic issue before it to be "whether, as a matter of law, [the]
Central ofGeorgia could enter into an independent contractor relationship
with Pinkerton's for the purpose of conducting an investigation into the
plaintiff's affairs where such an investigation would constitute an invasion
of his privacy."" On this question the court responded negatively. Although the opinion acknowledged the necessity of finding a statutory exception in order to hold an employer liable for the torts of an independent
contractor,47 no mention was made of exactly what exception, if any, affected the Central of Georgia. The court was apparently satisfied with the
simple statement that
"the independent contractor rationale is not applic' 48
able in this case.
Quite frequently, the subject of litigation is whether the erstwhile independent contractor actually falls into that category at all, or whether he is
merely the servant of his employer. 49 In the latter instance, of course, the
general rule is that the employer is responsible for the actions of his employee. 0 Developments during the current survey period indicate that a
key factor proving a particular party to be an independent contractor
rather than a servant is the existence of a contract which specifies how the
work involved is to be performed. If such a contract is in evidence, then a
strong inference may be drawn that the employer has not retained a right
of control." On the other hand, the absence of a contract may be enough
in itself to make it impossible to prove as a matter of law that the employer
did not retain the right to control the work or interfere with procedures

followed .5
It should be emphasized that this approach, which really does nothing
more than elaboarate on cases which were decided prior to the current
survey period, 53 is based on the right of control. The fact that the evidence
shows that the employer did not actually exercise control may very well
4
have no bearing on the outcome of a case.1
Id. at 650, 188 S.E.2d at 913-14.
Id., 188 S.E.2d at 913.
Id. at 652, 188 S.E.2d at 914.
See notes 44 supra and 50 infra, and accompanying text.
50. GA. CODE ANN. §102-105(5) (Rev. 1968).
51. See Smith v. Poteet, 127 Ga. App. 735, 195 S.E.2d 213 (1972).
52. See Moon v. Georgia Power Co., 127 Ga. App. 524, 194 S.E.2d 348 (1972).
53. See, e.g., Mitchem v. Shearman Concrete Pipe Co., 45 Ga. App. 809, 165 S.E. 889
(1932), in which the court stated:
Where one is employed generally to perform certain services for another, and there
is no specific contract to do a certain piece of work according to specifictions for a
stipulated sum, it is inferable that the employer has retained the right to control
the manner, method and means of the performance of the contract, and that the
employee is not an independent contractor. Id. at 809-10, 165 S.E. at 889.
54. See Moon v. Georgia Power Co., 127 Ga. App. at 526, 194 S.E.2d at 350. On this point
as on others, it is apparent that the Moon and Smith opinions were strongly influenced by
Golosh v. Cherokee Cab Co., 226 Ga. 636, 176 S.E.2d 925 (1970).
46.
47.
48.
49.
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Two other issues concerning independent contractors recently came
under judicial consideration. The statutory right of an insured party to
bring suit against a third person with whom the insurer has settled a claim
against the insured, but without the latter's written consent, was confirmed in Spearman v. Southeastern Highway Contracting Co.5 5 In
Peachtree North Apartments Co. v. Huffman- Wolfe Co. 5" the court relied
upon firm precedent and held that an independent contractor who had
completed his work and turned it over to the owner was not liable to a
third person for a subsequent injury.5" Neither case has any particularly
unusual aspects.
Master's Liability for the Torts of His Servant
One of the most familiar of all rules of law is that "a master is subject
to liability for the torts of his servants committed while acting in the scope
of their employment. ' ' 5 Not surprisingly, this rule was at the heart of
several recent cases. Also not surprisingly, none of the cases involve any
earth-shaking departures from precedent.
One of the more subtle issues involving the master-servant relationship
may arise when the master (X) provides another party (Y) with a machine
and an employee to operate it. If someone is injured as a result of the
operation of the machine, the question of the liability of X must be resolved. This set of facts confronted the court in Mitchell v. Burden Brothers, Inc.,51 where X made the standard argument that the hirer, Y, had
become the exclusive master of the operator of the machine. The Mitchell
opinion held that, on the particular facts of the case,°X had not satisfied
55. 126 Ga. App. 549, 191 S.E.2d 351 (1972). The relevant statute is GA. CODE ANN. §56408.1 (Rev. 1971), which provides in part:
Any provision in a liability policy of insurance which provides that the insurer shall
have the right to compromise or setle claims of third persons against the insured
without the consent of the insured shall be deemed to create, as between the insurer
and the insured, the relationship of an independent contractor so that the insured
shall not be precluded from asserting a claim or cause of action against third
persons, notwithstanding the settlement by the insurer of such claims of third
persons, unless the insured shall previously have consented thereto in writing.
56. 126 Ga. App. 594, 191 S.E.2d 485 (1972).
57. The opinion makes note of two exceptions to the basic rule, neither of which had an
effect on the outcome of Peachtree North. In the words of the court:
One such exception is that the contractor is liable where the work is a nuisance per
se, or inherently or intrinsically dangerous. Another is that the contractor is liable
where the work done and turned over by him is so negligently defective as to be
imminently dangerous to third persons. Id. at 594, 191 S.E.2d at 486.
58. RESTATEMENT OF AGENCY (SECOND) §219(1) (1958). See also GA. CODE ANN. §105-108
(Rev. 1968).
59. 126 Ga. App. 75, 189 S.E.2d 903 (1972).
60. The hirer's foreman told the machine operator nothing more than where to perform
his work, and then promptly left. Id.
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its burden of proof. Mitchell is significant primarily for the very thorough
summary of prior cases contained in it.'
A determination must often be made of whether the perpetrator of a tort
is the servant or bailee of a defendant. For example, when the employee
of a service station drives a customer's car home for her, the customer will
not be liable for the negligence of the driver of the car if a bailment rela62
tionship exists. This was the holding in Brock v. Patterson,
a case that
was undoubtedly influenced to a substantial degree by the fact that the
owner of the automobile did not offer to pay the driver anything and gave
him no instructions regarding the method in which he should operate the
3
vehicle.
Mitchell and Brock may be categorized as dealing with the proof of the
existence of a master-servant relationship. When a plaintiff overcomes
that hurdle, it is still necessary that he show that the servant was acting
within the scope of his employment. On this point, the plaintiff may take
some comfort in the knowledge that almost any evidence will be sufficient
to overcome a defendant's motion for summary judgment. Even the selfserving affidavit of an employee who has been made a party defendant,
and thus has good reason to cast responsibility upon the shoulders of his
employer, will be sufficient to invoke the rule that "on a motion for summary judgment made by a party [such as a defendant employer] upon
whom the burden of proof does not lie on the trial of the case, all evidence
must be construed against the movant and in favor of the party opposing
the motion.""
Moreover, an employee who has acted outside the scope of his employment nevertheless may have been functioning within the scope of generally
permitted acts established by his employer. This type of situation was
under review in Phoenix Insurance Co. v. Bentley. 5 An employee used a
company vehicle to visit a sick friend who had been hospitalized, and was
involved in a collision on the way. The trip to the hospital had nothing to
do with the driver's employment, but was not necessarily outside the scope
61. Indeed, almost all of the opinion is composed of quotations from other cases.
62. 128 Ga. App. 257, 196 S.E.2d 351 (1973).
63. Id. at 258, 196 S.E.2d at 352.
64. Columbia Drug Co. v. Cook, 127 Ga. App. 490, 491,194 S.E.2d 286, 287 (1972), quoting
Burnette Ford v. Hayes, 227 Ga. 551, 181 S.E.2d 866 (1971).
65. 126 Ga. App. 857, 191 S.E.2d 887 (1972). As noted in Phoenix, three approaches on
the scope of permission question have been followed in various jurisdictions in the United
States. They are:
(1) the liberal or "first instance permission" view, which says that if the initial use
is with the permission of the named insured, then the permitee remains an insured
throughout; (2) the strict view, which looks at the permission situation only at the
time of the accident, and (3) the "minor deviation rule" which, applied to the
employer-employee situation, modifies the strict view by saying that a minor deviation will not annul the permission. Id. at 859, 191 S.E.2d at 889.
Georgia has adopted the third alternative.
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of the employee's permissive use of the vehicle. The issue was deemed to
be uniquely suited to jury determination."
Ratification
On occasion an employer may ratify what would otherwise be the tort
of an employee only, thus entirely negating the issue of whether an act fell
within the scope of authority within which a particular individual was
entitled to operate. For example, in Segars v. Cornwell" the plaintiff was
successful in an action for malicious prosecution against a corporation and
its president. The liability of the corporation was based at least in part on
the approval of the president's actions by the board of directors."
Misrepresentationand Slander
The liability of a principal for the misrepresentations of its agent was
the issue before the court in Nelson Realty Co. v. Joiner." An agent for the
realty company falsified a letter to the plaintiff indicating that a house
which the plaintiff subsequently purchased was free of termite infestation.
The court held that the refusal of the trial court to grant summary judgment to the realty company was appropriate. The key factor leading to this
result was the following statutory language:
The principal shall be bound by all representations made by his agent
in the business of his agency, and also by this wilful concealment of
material facts, although they are unknown to the principal, and known
only by the agent. 0
Liability for certain statements was also considered in Bell v. Thiokol
Chemical Corp. ,"but in an entirely different context. In Bell, the plaintiff
sued the defendant corporation for damages growing out of allegedly slanderous remarks made by an employee of the corporation. In affirming a
grant of summary judgment to the defendant the court routinely relied
66. In a series of rhetorical questions, the Phoenix opinion set forth a series of factual
considerations involved in the case that were "best left for determination after full hearing."
Id. at 861, 191 S.E.2d at 890.
67. 128 Ga. App. 245, 196 S.E.2d 341 (1973).
68. Id. at 250, 196 S.E.2d at 346. For an interesting counterpart to Segars, see Brown v.
Triton, Inc., 115 Ga. App. 785, 156 S.E.2d 200 (1967), in which an action for malicious
prosecution failed as to a corporate defendant because no evidence was introduced to show
that the employee who actually committed the tort had acted within the scope of his employment or that the corporation had ratified his acts.
69. 230 Ga. 36, 195 S.E.2d 399 (1973).
70. GA. ConE ANN. §4-307 (Rev. 1962).
71. 126 Ga. App. 167, 190 S.E.2d 150 (1972).
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upon the following well-known language of the Georgia Supreme Court in
Behre v. National Cash Register Co.72
A corporation is not liable for damages resulting from the speaking of
false, malicious, or defamatory words by one of its agents, even where in
uttering such words the speaker was acting for the benefit of the corporation and within the scope of. . . his agency, unless it affirmatively appears that the agent was expressly directed or authorized by the corporation to speak the words in question."
This doctrine (which like all edicts of the Georgia Supreme Court is7
binding on the Court of Appeals") should have been discarded long ago. 1
The Court of Appeals has given partial recognition to the validity of this
criticism by creating a cause of action for so-called tortious misconduct,
which is based on the duty of a business invitor to exercise ordinary care
in the protection of an invitee from "unprovoked and unjustifiable opprobrious and insulting and abusive words" by an employee. 6 This cause of
action grew out of an understandable reluctance on the part of the judiciary to hold that a customer, who comes into a store only because of the
implied invitation of the merchant, has no recourse when subjected to the
slanderous statements of an employee of the merchant. Why the slanderous comments of an employee, acting within the scope of his employment,
are not equally harmful in other situations has never been adequately
explained. 77 At the earliest opportunity the Supreme Court should overrule
7
its decision in Behre and bring Georgia back into the legal mainstream. 1
72. 100 Ga. 213, 27 S.E. 986 (1897).
73. Id.
74. GA. CONST. art. IV,
8, GA. CODE ANN. §2-3708 (Rev. 1948).
75. A much more common rule is "[a] master is subject to liability for defamatory
statements made by a servant acting within the scope of his employment, or, as to those
hearing . . . the statement, within his apparent authority." RESTATEMENT OF AGENCY
(SECOND)

§247 (1958).

76. Lemaster v. Millers, 33 Ga. App. 451, 126 SE. 875 (1925).
77. Ironically, the only serious attempt at an explanation was made by the Court of
Appeals rather than the Supreme Court. The effort, in Hazelrigs v. High Co., 49 Ga. App.
866, 176 S.E. 814 (1934), did nothing more than beg the question:
While a corporation is not liable for slanderous remarks uttered by its agent or
servant unless their utterance was expressly authorized by the corporation, the
allegation in the petition that the alleged slanderous remarks made concerning the
plaintiff by the defendant's servant and agent in charge of supervising the department of the store to which the plaintiff had gone, were made under the direct
authority and direction of defendant corporation by the said agent while "acting
in the scope as an agent so invested with said authority," sufficiently alleges that
the alleged slanderous remarks were uttered under the authority of the defendant
corporation. Id.
78. This will not be easy. The decision in Behre was unanimous, which means that it is
binding on the supreme court unless the entire present membership agrees to overrule. See
Ward v. Big Apple Super Markets of Bolton Road, Inc., 223 Ga. 756, 158 S.E.2d 396 (1967).
This principle, commonly referred to as the full bench rule, surpasses even the Behre doctrine
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FranchiseArrangements

The liability of a franchisor for the negligence of a franchisee was at
issue in Willis v. National Car Rental Systems, Inc.7" The franchisor supplied self-haul trailers to its franchisee, a service station, for rental to the
general public. The plaintiff alleged that her car was damaged as a result
of the incorrect attachment of one of the trailers to it by an employee of
the service station. The franchisor denied liability, basing its argument on
the independent contractor theory. However, there was evidence of some
control on the part of the franchisor over rentals by the service station. The
unanswered question was whether this control extended to approval of
methods of attachment. The inadequacy of the record on that point led to
a reversal of the trial court's grant of summary judgment to the franchisor.
Imputation of a Driver's Negligence to the Owner-Occupant
The familiar principle that the negligence of a driver is imputable to the
owner of an automobile when the owner is riding as a passenger was considered and found inapplicable in Central of GeorgiaRailway Co. v. Luther.8
The plaintiff's decedent was killed when an automobile owned by him and
in which he was riding collided with a train. In response to the plaintiff's
action, the defendant railroad sought to rely on the comparative negligence
doctrine and the avoidance of consequences doctrine as defenses. Success
in this attempt would have required the imputation of any negligence on
the part of the driver to the plaintiffs decedent.
The court noted that "the presence of the owner in his vehicle results in
an inference that the driver was the owner's agent or servant and that the
owner was thus in control of the operation of the car." 8 However, there was
evidence in the transcript concerning the incapacity of the plaintiff's decedent at the time of the accident. 2 This evidence was sufficient to rebut the
inference of control, and nullified the defenses referred to above. 3
in its absurdity. For an excellent article on the full bench rule, see Feild & Sutter, The Price
of Milk and the Supreme Court of Georgia, 19 MERCER L. REV. 366 (1968).
79. 127 Ga. App. 234, 193 S.E.2d 46 (1972).
80. 128 Ga. App. 178, 196 S.E.2d 149 (1973).
81. Id. at 182, 196 S.E.2d at 153.
82. The opinion does not indicate the cause of the incapacity.
83. The inference of control over a driver by an owner-occupant has been a very troublesome one for the Georgia courts. Perhaps the best analysis of the problems inherent in it is
to be found in Floyd v. Colonial Stores, Inc., 121 Ga. App. 852, 176 S.E.2d 111 (1970). Part
of the language of that opinion is worthy of special attention.
At most there is only a presumption, or inference, in the absence of evidence to the
contrary, that the owner has the right to control the driver as his agent or servant
and is therefore liable for the driver's negligence under the doctrine of respondent
superior, or is therefore chargeable with his negligence in the owner's action against
a third party. Id. at 855, 176 S.E.2d at 115 (emphasis added).
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PARTNERSHIPS

Procedure
The extent of a defendat's (B's) right to maintain a cross-claim against
a co-defendant (C) was reviewed in a partnership context in Peckham v.
Metro Steel Co. ' The situation was complicated by the fact that prior to
the trial of the case, the plaintiff (A) voluntarily dismissed the suit as to
C. Moreover, B's debt to A had no relation to B's claim against C.5 The
latter's motion for a dismissal of the cross-claim was denied by the trial
court, and C then brought the appeal that is the subject matter of this case.
The outcome of the case hinged on the application of specific statutory
language:
A pleading may state as a cross-claim any claim by one party against a
co-party arising out of the transactionor occurrence that is the subjectmatter either of the original actionor of a counterclaimtherein or relating
to any property that is the subject-matter of the original action. Such
cross-claim may include a claim that the party against whom it is asserted
is or may be liable to the cross-claimant for all or part of a claim asserted
in the action against the cross-claimant."'
The court assumed, but did not decide, that
against C did not affect B's right to maintain
However, the opinion then proceeded to hold
improper because it did not arise out of the
subject matter of the origial action.

the dismissal of A's claim7
a cross-claim against C.1
that the cross-claim was
transaction that was the

Insurance
In Georgia Farm Bureau Mutual Insurance Co. v. Mikell, 8s the insurance
company sought to limit its liability on certain destroyed partnership property to the proportional interest of one partner. The policy had been taken
out solely in the name of that partner, but the premium was paid for with
partnership funds. Moreover, there was evidence that the partnership had
84. 126 Ga. App. 685, 191 S.E.2d 559 (1972).
85. The words of the court itself may be helpful in understanding the facts of the case.
We have a situation where A sues B (a partnership and its acknowledged partners)
and B, acknowledging the debt but contending that it may not be able to meet its
total obligations because a part of its assets have been drained off illegally by C
(who has been managing its affairs) seeks to inject its claim against C into A's
lawsuit. There is no contention that B's debt to A for purchase of supplies has any
relation to B's claim against C based on conversion of assets. Id. at 687, 191 S.E.2d
at 561.
86. GA. CODE ANN. §81A-113(g) (Rev. 1972) (emphasis added).
87. The court of appeals has shown signs of being very confused about how to deal with
this question. See, e.g., Walker v. Powell, 123 Ga. App. 498, 181 S.E.2d 501 (1971).
88. 126 Ga. App. 640, 191 S.E.2d 557 (1972).

1974]

AGENCY & BUSINESS

ratified the action of the individual partner in taking out the policy. Therefore, the insurer was liable for the full value of the property.
The Georgia Farm Bureau case establishes important standards by
which the responsibility of an insurer of partnership property may be evaluated. The problem is certainly not a new one, 9 but it has received little
attention in the Georgia courts. GeorgiaFarm Bureau may thus become a
common citation in the future.
CORPORATIONS

The Corporationas a Legal Entity
The most fundamental characteristic of a corporation is that it is a legal
entity, an artificial person which "retains its separate and independent
character, regardless of the ownership of its capital stock. . . ."" Although
the concept is a simple one, it has arisen repeatedly in cases involving the
relationship between one corporation and another, or between a corporation and one or more natural persons. Three recent decisions were the
direct outgrowth of the theory that a corporation is a legal entity.
The opinion in McLendon v. Baker Lumber Co. ' noted that an attempt
to implicate the president of a corporation in an alleged tort would not,
even if successful, suggest liability on the part of the corporation itself. The
facts were such that it was impossible to override the basic principle that
"the corporation and its president are entirely separate and distinct entitles.""
A different problem was considered in Perkins v. P.L. W., Inc. 3 One
corporation sued to recover a debt which was partially owed, if at all, to
another corporation. The plaintiff corporation presented no evidence to
show that it was the successor in interest of the other corporation. Therefore, summary judgment for the plaintiff was not appropriate. 4
89. See Graves & Barnewall v. Boston Marine Insurance Co., 6 U.S. 418 (1805) (recoverable amount limited to one partner's proportional interest).
90. Independent Gasoline Co. v. Bureau of Unemployment Compensation, 190 Ga. 613,
614, 10 S.E.2d 58, 59 (1940). For a very interesting analysis of the historical development of
this concept, see Dewey, The Historic Background of CorporateLegal Personality, 35 YALE
L.J. 655 (1926).
91. 126 Ga.App. 329, 190 S.E.2d 622 (1972).
92. Id. at 330, 190 S.E.2d at 623. Of course, various agency considerations, such as the
doctrine of apparent authority, might lead to a different result inother cases.
93. 126 Ga.App. 603, 191 S.E.2d 482 (1972).
94. The necessary evidence was described by the court as follows:
Itisessential that itbe shown . . . that the corporations are the same, a change of
name having been effected, or that the account has been assigned to plaintiff, or
that in some other lawful manner plaintiff has acquired ownership of the account,
so that the defendant will be in no danger of having to pay the same obligation
again. Id. at 604, 191 S.E.2d at 483.
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A third case, Ashburn Air Service, Inc. v. Ashburn Bank, 5 illustrates a
fundamental qualification on the legal entity concept. In order to satisfy a
personal debt owed by one Kermit Gentry, a bank levied upon a small
airplane. Gentry was the president and one of only two shareholders" of
the Ashburn Air Service, Inc. Acting through Gentry, the corporation filed
a claim to the airplane based on the argument that it was owned by the
corporation rather than Gentry as an individual. Had the allegation been
correct, the airplane obviously could not have been subjected to creditor
process in order to satisfy a debt personally owed by Gentry.
Unfortunately, however, the Ashburn Air Service had apparently never
really functioned as a corporation. Its title to the airplane in question had
not been recorded until nearly eighteen months after its purchase. Moreover, county tax records showed that several airplanes were owned by Gentry, with the Ashburn Air Service used only as a mailing address. In light
of these facts, the court concluded that the "purported corporation" was
not a legal entity."7 Thus, the airplane was available for the satisfaction of
Gentry's debt to the bank. It is clear that if the managers and owners of a
corporation desire to have creditors and the courts treat the corporation
as a true legal entity, then those managers and owners cannot wholly
ignore the legal entity concept themselves."
Admittedly, the McLendon, Perkins, and Ashburn Air Service cases are
not unique. Indeed, the conclusions reached in them were probably more
predictable than those in any other cases examined in this article. Nevertheless, a quick reminder that a valid corporation is "one person in law" 99
is never wasted, for the regrettable reason that this first lesson in any
corporations class is all too often the first point which members of the
corporate bar-and hence their clients-seem to forget. 0
Shareholders' Derivative Actions
The Georgia statutes covering shareholders' derivative actions 0 1 include
a "laundry list" of allegations which a plaintiff shareholder must make.
95. 127 Ga. App. 872, 195 S.E.2d 272 (1973).
96. The defendant's wife was the other shareholder.
97. Id. at 873, 195 S.E.2d at 272-73.
98. The saga of the Ashburn Air Service, Inc. is a classic example of how not to run a
close corporation. Many courts are uncertain about just how to deal with close corporations,
due to an increasing awareness that there is probably nothing wrong with permitting such
corporations to be operated in a manner having little resemblance to normal corporate procedures. However, when managers and owners totally disregard the corporate personality there
can be little doubt that the courts will do so as well. See 1 F. O'NEA, CLOSE CORPORaTIONS:
LAW AND PRACTICE §1.09a (1971).
99.

1 W. BLACKSTONE, COMMENTARIES

*474.

100. It is impossible to estimate the extraordinary number of cases that might never have
arisen had lawyers and their clients taken the time to remember that a corporation must in
its name alone "sue, and be sued, and do all legal acts ..
" Id. at *475.
101. GA. CODE ANN. §§22-614 and 22-615 (Rev. 1969).
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One of the most important of these is that the shareholder who is seeking
to enforce a corporate right must "allege with particularlity [his] efforts
. . .to secure the initiation of such action by the board of directors or
comparable authority, or the reasons for not making such effort.10 This
requirement was considered in Strickland v. Crutcher,03 where the plaintiff shareholder failed to state his reasons for not seeking redress within the
corporation.' 4 Not unexpectedly, the court held that the derivative action
feature of the complaint did not set forth a claim for relief.' 5
Unfortunately, the demand requirement that was crucial in this holding
has never been thoroughly analyzed by the Georgia courts, either in
Strickland or any other case. However, the Georgia demand requirement
is based on a New York provision ' that has been very flexible. The New
York courts have certainly not required that the demand itself be rigidly
formalistic.'" This would suggest that in the long term the Georgia requirement will not prove to be a serious stumbling block to plaintiffs who are
acting in good faith. Such a conclusion makes it even more essential that
some explanation be given for a failure to seek redress within the corporation.

0

8

Inspection Rights of Shareholders
Georgia has an excellent statutory provision which delineates the right
of shareholders to inspect corporate books and records. 00 However, his
102. Id. §22-615(b). One of the most significant aspects of this section is that it does not
require that a demand be made upon shareholders to act.
103. 229 Ga. 310, 191 S.E.2d 55 (1972). The case arose as a result of alleged "overt acts of
the conspiracy [that] included mismanagement and replacement of key personnel ....
surrender of a valuable construction contract, default in payments of state and federal taxes,
concealment of records, neglect of business and unlawful disposition of corporate assets ..
" Id. at 311, 191 S.E.2d at 56.
104. Although the case is unclear on this point, it appears that the plaintiff could have
successfully alleged that his reason for not seeking redress within the corporation was simply
that to have done so would have been useless. See Screven Oil Mill v. Hudmon, 214 Ga. 414,
105 S.E.2d 328 (1958). The Strickland opinion does not stipulate the composition of the
corporation's board of directors, but it is clear that the corporation was domiriated by the
principal defendant-who was the only shareholder other than the plaintiff.
105. It should be noted that the complaint was not dismissed, for the reason that it did
allege a personal claim for relief by the complaining shareholder as well as claims on behalf
of various creditors. The court pointed out that "ifthe complaint sets forth a claim for any
relief, it should not be dismissed." Id. at 312, 191 S.E.2d at 56-57.
106. N.Y. Bus. CORP. LAW §626 (McKinney 1963).
107. See Syracuse Television, Inc. v. Channel 9, Syracuse, Inc., 51 Misc. 2d 188, 273
N.Y.S.2d 16 (1966).
108. For a brief but thorough survey of the major considerations involved in demand
requirements for plaintiffs in shareholders' derivative actions, see Demand On Directors and
Shareholdersas a Prerequisite to a Derivative Suit, 73 HARv. L. REv. 746 (1960).
109. See GA. CODE ANN. §22-613(b) (Rev. 1969), which states:
Any person who shall have been a shareholder of record for at least six months
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right is by no means strictly statutory in nature, for the simple reason that
the statute refers only to "books and records of account, minutes and
record of shareholders. . ...,",0If a shareholder desires to inspect items not
included in this list, his right to do so must arise from some other source.
As indicated in Master Mortgage Corp. v. Craven,"' that source is the
common law. However, just as the Georgia statute imposes certain restrictions upon a shareholder's inspection rights,"2 so it is that the common law
right of inspection is not without limitations. One of the most significant
of these is that the specific items which the shareholder demands to see
must have some relevance to his "interests as a shareholder."' 1
In Master Mortgage, the court held that this requirement had not been
satisfied. The holding was hardly surprising in light of the fact that the
shareholder who was seeking to exercise the right of inspection had included among the his list of demands a reference to "all other corporate
books, records and filed pertaining in any way to the business or financial
status of the corporation at any time since [its] inception.""' 4 In its insistence that the shareholder satisfy the relevance requirement, the court was
undoubtedly influenced by the fact that he had formerly served as a director of the corporation, and thus would have knowledge making it possible
for him to be reasonably specific. Under the existing circumstances, the
court was unwilling to impose upon the corporation the task of producing
large quantities of what could easily be meaningless material.
Taxation
InBlackmon v. Campbell Sales Co. ,'1 a very significant tax case decided
during the current survey period, the Court of Appeals reviewed the power
immediately preceding his demand or who shall be the holder of record of or thereunto authorized in writing by the holders of record of, at least five per cent, of all
the outstanding shares of any class or series of a corporation, upon written demand
stating the purpose thereof, shall have the right to examine, in person, or by agent
or attorney, at any reasonable time or times, for any proper purpose, its books and
records of account, minutes and record of shareholders and to make extracts therefrom.
It should be emphasized, however, that even when this language is directly applicable a court
still has very broad discretion. GA. CODE ANN. §22-613(e) provides:
Nothing herein contained shall impair the power of any court of competent jurisdiction, upon proof by a shareholder of proper purpose, irrespective of the period of
time during which such shareholder shall have been a shareholder of record, and
irrespective of the number of shares held by him, to compel the production or
examination by such shareholder of the books and records of account, minutes, and
record of shareholders of a corporation.
110. Id.
111. 127 Ga. App. 367, 193 S.E.2d 567 (1972).
112. See GA. CODE ANN. §22-613(b) (Rev. 1969), quoted in note 109 supra.
113. 127 Ga. App. at 371, 193 S.E.2d at 570.
114. Id. at 369, 193 S.E.2d at 569.
115. 125 Ga. App. 859, 189 S.E.2d 474 (1972).
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of the State Revenue Commissioner to determine the net income of subsidiary corporations. The case involved a parent corporation which was not
doing business in Georgia, and a number of its subsidiaries which were.
The subsidiaries each filed a separate tax return and paid taxes in Georgia.
The Commissioner combined certain income of the parent corporation
with that of its subsidiaries, and assessed additional taxes against the
latter. This action was taken on the ground that there had been a shifting
of income between the subsidiaries and the parent corporation. The subsidiaries paid the additional taxes, but then obtained a refund at the trial
court level. The Commissioner appealed.
Under Georgia law, corporations are taxable only on that portion of their
income "which is reasonably attributable to the property owned and busi,,'1 The application of this general rule to
ness done within the state ...
subsidiary corporations doing business in Georgia is governed by the following statutory language:
The net income of a domestic or foreign corporation which is a subsidiary of another corporation or closely affiliated therewith by stock ownership shall be determined by eliminating all payments to the parent corporation or affiliated corporation in excess of fair value, and by including fair
compensation to such domestic business corporation for its commodities
sold to or services performed for the parent corporation or affiliated corporation. For the purposes of determining such net income the Commissioner may equitably determine such net income by reasonable rules of
apportionment of the combined income of the subsidiary, its parent and
affiliates or any thereof." 7
In combining the income of the parent corporation and its subsidiaries,
the Revenue Commissioner relied upon the second sentence of this provision. The court concluded that this approach was not justified within the
meaning of the statute. In the words of the Cambell Sales opinion:
• . . [Tihe two sentences must be read together, the second as limited
by the first, which as a mandatory rule has priority. Thus, in order to
exercise the discretion under the second rule the Commissioner must find
that the income of the taxpayer cannot be adjusted in the manner first
prescribed. To hold otherwise would reflect a determination that the second sentence gives him an unbridled discretion to resort to the unitary
theory even though the taxpayer has done everything the law requires, or
even though the Commissioner could adjust the return to reflect what the
law requires."'
The court thus rejected the Commissioner's tacit argument that since the
parent corporation and its subsidiaries were engaged in a "unitary busi116.
117.
118.

GA. CODE ANN. §92-3113 (Rev. 1972).
GA. CODE ANN. §92-3113(6) (Rev. 1972).
125 Ga. App. at 862, 189 S.E.2d at 477.
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ness"" 59 this alone was sufficient to vest the Commissioner with discretionary powers in the computation of income. 12 0 The unitary theory was the
only one upon which the Commissioner could possibly have succeeded, for
the trial court had found, and the appellate court agreed, that as a factual
matter there had been no shifting of income between the subsidiaries and
their parent corporation.' 2'
Had the Campbell Sales decision adopted the Revenue Commissioner's
unitary theory of taxation, theimplications for subsidiary corporations in
Georgia would have been serious indeed. For this reason, it was certainly
one of the most important decisions during the current survey period. Ironically, however, the case probably should never have been litigated. It was
22
the product of a poorly drafted statutory provision.
Procedure
A variety of basic procedural issues that affect corporations were considered recently by the Georgia courts. One of the more simple cases was
Hallmark Properties,Inc. v. Slater,2 3 which dealt with a venue question.
The defendant corporation maintained its registered office' 24 in Richmond
County and its principal office'2 5 in DeKalb County. However, it became
the object of a suit brought in Fulton County. There was no indication that
the corporation had an office or an agent in Fulton County. The Court
quite correctly held that the action should have been dismissed for improper venue.
In Evershine Products, Inc. v. Bhavnani'5 the Georgia Court of Appeals
accorded full faith and credit to an in personam judgment obtained in
Massachusetts against a Georgia corporation. The latter had submitted
itself to the long-arm jurisdiction of Massachusetts by transacting business
in that state through an agent. The agent had sought to obtain area distributors for the corporation's products, and through its agent the corporation
entered into a tentative agreement with the plaintiff in Massachusetts
pursuant to which the plaintiff was to act as a distributor for the corporation. The plaintiff put $2,500 in escrow with a Georgia bank pending final
acceptance of his application for a distributorship by the corporation. The
plaintiff subsequently sought to withdraw his application, and there were
a number of interstate communications between the plaintiff and the cor119. See GA. CODE ANN. §92-3209 (Rev. 1961).
120. In simple terms, this meant that the Commissioner was attempting to pierce the
corporate veils of all the corporations involved.
121. The Commissioner strongly attacked the trial court's findings of fact on this point,
but without any success.
122. This is a chronic problem throughout the Georgia Public Revenue Code.
123. 229 Ga. 432, 192 S.E.2d 157 (1972).
124. See GA. CODE ANN. §22-404(b) (Rev. 1969).
125. GA. CODE ANN. §22-404(d) (Rev. 1969).
126. 126 Ga. App. 339, 190 S.E.2d 553 (1972).
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poration regarding that withdrawal. The plaintiff found it necessary to
bring the Massachusetts action in order to set aside his agreement with the
corporation, and to recover the money in the escrow account.
The Evershine Products opinion distinguished an earlier case, Allied
Finance Co. v. Prosser, 27 in which the court had refused to grant full faith
and credit to a Texas judgment against a Georgia defendant 28 who had
done business in Texas only by entering into a contract for the purchase
of an automobile. The two cases presumably differed because Allied
2
Finance involved "only one single act of doing business" in Texas.'
The right of a foreign corporation to transact business in Georgia is
conditioned on the procurement of a certificate of authority from the Georgia Secretary of State. 3 In Winston Corp. v. Park Electric Co., "' the
failure of a foreign corporation to qualify in this manner was raised as a
defense to a suit on a debt for labor and material expended on a construction project in'Georgia. The background of the corporation's activities may
be summarized in the court's own words.
...[Ain individual was in Georgia completing a subcontract as a sole
proprietor and after incorporation of his business [in Tennessee] completed the performance of the contract as an individual and in connection
therewith undertook additional work in the name of his foreign corporation without any intention of doing any further business in Georgia . .... 2
On the basis of these facts, the court concluded that the plaintiff corporation had been participating in an "isolated transaction" and thus came
within an exception to the general statutory rule requiring qualification.l3
The court then added that it was unable to articulate an ironclad definition of the phrase "doing business." It must be viewed as "a matter of fact
to be resolved on an ad hoc or case-by-case basis and not by application
of a mechanical rule."'' 4 The meaning of "isolated transaction" can only
be determined in the same way. 135
A foreign corporation which had failed to obtain a certificate permitting
it to transact business in Georgia was also involved in American Photocopy
127. 103 Ga. App. 538, 119 S.E.2d 813 (1961).
128. The defendant in Allied Financewas a natural person.
129. 126 Ga. App. at 341, 190 S.E.2d at 555.
130. GA. CODE ANN. §22-1401(a) (Rev. 1970).
131. 126 Ga. App. 489, 191 S.E.2d 340 (1972).
132. Id. at 494, 191 S.E.2d at 344.
133. See GA. CODE ANN. §22-1401(b)(11) (Rev. 1970), which provides that a foreign corporation shall not be considered to be transacting business in Georgia solely because it conducts
"an isolated transaction not in the course of a number of repeated transactions of like nature."
134.
135.

126 Ga. App. at 495, 191 S.E.2d at 345.
Id. at 496, 191 S.E.2d at 345.
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Equipment Co. v. Lew Deadmore & Associates, Inc. 3 ' The trial court
ordered service of process by letter on the forign corporation.,37 However,
the Georgia code specifically states that service may be made outside
Georgia "in the same manner as . . . [it] . . . is made within the
State ..
"I" Therefore, service by letter was improper since "there is no
provision . . .under our law which authorizes use of the mails for this
purpose."' 39 The court also held that the foreign corporation had the right
to defend itself, even though it had not qualified to do business in Geor40
gia.1
A major section of the American Photocopy opinion is devoted to a
discussion, carefully labeled by the court as obiter dictum, of methods by
which process may be served upon an unqualified corporation doing business in Georgia."' This material may be of special interest.
One of the most significant developments during the current survey
period revolved around the Georgia Long Arm Statute. 4 2 In two memorable cases, the Georgia Supreme Court adopted a very broad interpretation
of it. In the first case, Coe & Payne Co. v. Wood-Mosaic Corp., the court
reviewed a situation in which a corporate defendant had committed a
negligent act outside Georgia, with the damage resulting from that act
occurring in Georgia. The issue was whether jurisdiction could be predicated on that portion of the Long ArmStatute which refers to the commission of "a tortious act or omission within this State ... "I" For the first
time ever, the court held in the affirmative. In taking this position it
adopted the so-called Illinois Rule, which embodies the proposition that
"the negligence occurring outside the state cannot be separated from the
resulting injury occurring within the state."'45
136. 127 Ga. App. 207, 193 S.E.2d 275 (1972).
137. This was intended to establish long arm jurisdiction.
138. GA. CODE ANN. §24-165 (Rev. 1971).
139. 127 Ga. App. at 209, 193 S.E.2d at 277. Of course, one should be aware of the fact
that in certain situations service may be made upon the Georgia Secretary of State, who in
turn notifies the defendant by mail. See GA. CODE ANN. §§22-403 (Rev. 1970), 22-1410 (Supp.
1972), and 81A-104 (Rev. 1972).
140. Hopefully, this result will not shock anyone. In the unlikely event that it does,
reference may be made to GA. CODE ANN. §22-3221(c) (Rev. 1970), which states in part that
"the failure of a foreign corporation to obtain a certificate of authority to conduct affairs in
this State . . .shall not prevent such corporation from defending any action, suit or proceeding in any court of this State."
141. 127 Ga. App. at 210-11, 193 S.E.2d at 278. In light of the large number of suggested
alternatives, the trial court must have been indeed perplexed at the realization that it had
opted for an improper method of service.
142. See GA. CODE ANN. §24-113.1 (Rev. 1971).
143. 230 Ga. 58, 195 S.E.2d 399 (1973).
144. GA. CODE ANN. §24-113.1(b) (Rev. 1971).
145. 230 Ga. at 60, 195 S.E.2d at 400. GA. CODE ANN. §2 4 -113.1(c) permits jurisdiction
to be based on "a tortious injury in this State caused by an act or omission outside this
State ..
" This subsection was not applicable in Coe & Payne, apparently because the
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The Coe & Payne opinion noted: "The Illinois Rule is ... based on the
premise that the Long Arm Statute contemplates that jurisdiction shall be
exercised over non-resident parties to the maximum extent permitted by
procedural due process.""' This general attitude toward the Long Arm
Statute was clearly influential in J. C. Penny v. Malouf Co.,117 a case with
which every member of the corporate bar ought to be familiar. In 1966, the
purchaser of a dress from J.C. Penny was injured when the dress caught
fire. This was prior to the time when the Long Arm Statute was first
amended to give the Georgia courts jurisdiction over non-resident corporations. Penny was named as the defendant in a tort action in 1968, shortly
after the amendment of the Long Arm Statute. Relying on that statute,
J.C. Penny sought to bring in Malouf as a third party defendant. Malouf
was a foreign corporation which had manufactured the dress and sold it
to J.C. Penny. The contract between Malouf and Penny contained a warranty of fitness for consumer use, and a provision to the effect that Malouf
would indemnify Penny for any liability resulting from defects in the merchandise.
The Court of Apeals had held" 8 that Malouf was not subject to the
jurisdiction of the Georgia courts, due to the fact that the 1966 tort occurred prior to the time that non-resident corporations were included in
the coverage of the Long Arm Statute. The Supreme Court acknowledged
that the position of the Court of Appeals would have been correct if
Penny's action against Malouf rested solely in tort. 9 However, it also
recognized that the third party claim was based at least in part on the
contractual relationship between Penny and Malouf. In turn, this allowed
the Supreme Court to apply that portion of the Long Arm Statute which
permits jurisdiction to be based on the transaction of any business within
Georgia. 150 The court summarized its position in a lengthy but very significant passage:
We conclude that the manufacture and shipment of merchandise by
Malouf for delivery to Penny in Georgia placed the merchandise in the
stream of commerce for resale at retail to Georgia citizens; and placing
occurrence involved took place prior to the effective date of the subsection. One is left to
wonder whether or not subsection (c) now has any real significance.
146. 230 Ga. at 60, 195 S.E.2d at 401.
147. 230 Ga. 140, 196 S.E.2d 145 (1973).
148. 125 Ga. App. 832, 189 S.E.2d 453 (1972).
149. The court stated:
In a pure tort action jurisdiction to bring suit in Georgia against a non-resident
party at a time after the commission of the tort is dependent upon the existence of
jurisdiction at the time of the commission of the tort, . . . It is clear in this case
that the plaintiffs could not have sued Malouf in tort in the Georgia courts, and it
is equally clear that Penney could not do so by third party complaint if the third
party complaint sounded only in tort. 230 Ga. at 141-42, 196 S.E.2d at 147.
150. See GA. CODE ANN. §24-113.1(a) (Rev. 1971).
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the merchandise in that stream pursuant to the warranty-indemnity contract previously referred to amounted to "transacting any business" in
Georgia by Malouf under. . . our Long Arm Statute.
We further conclude that since Malouf was transacting business in
Georgia, its obligations to Penny pursuant to the warranty-indemnity
contract between the parties are not confined to the 1966 "time area." In
short, Penny was intitled to rely on the warranty and indemnity provisions
of that contract in 1968 when the alleged breach occurred and existed;
when it filed its third party complaint; and when Georgia law afforded
jurisdiction in the Georgia courts over foreign corporations transacting
business in Georgia.
In this case Malouf, by placing its merchandise in the stream of Georgia
commerce under an agreement to indemnify its purchaser for damages
caused the latter by the merchandise, has availed itself of the privilege of
conducting activities within Georgia, and it must therefore respond for
breach of its agreement, if such breach existed in 1968, in the Georgia
forum.'51
The Penny decision represents a landmark in Georgia law, for the Supreme Court has in effect held that "by the simple act of putting its
merchandise in the stream of commerce in Georgia, pursuant to some
contractual arrangement, [a foreign corporation] has transacted business
2
in Georgia, thereby subjecting itself to the jurisdiction of our courts. '1
NEW LEGISLATION
Securities Regulation
In a move of overwhelming importance, the Georgia General Assembly
recently adopted the Georgia Securities Act of 1973.111 This legislation will
become effective on April 1, 1974, and will replace the old Title 97 of the
Georgia Code. Georgia's securities laws have long been subjected to heated
criticism." 4 The old act was a poorly drafted conglomeration of unclear
exemptions and inadequate remedies. The new act, on the other hand, is
generally thorough and well-organized. It is impossible, within the scope
of this article, to fully analyze the 1973 Securities Act. However, certain
salient points may be noted.
The Act contains a very complete set of definitions, 55' in which the
draftsmen may justifiably take pride. It provides for the mandatory regis151.

230 Ga. at 143-44, 196 S.E.2d at 148.

Weissman, New Reach... for the Long Arm Statute, DEVELOPMENTS IN CORPORATE,
BANKING AND SECURITIES LAW 3, 4-5 (Spring, 1973). This is a publication of the Section of
152.

Corporate and Banking Law of the State Bar of Georgia.
153. Ga. Laws, 1973, p. 1202. It seems likely that some amendments to the 1973 Act will
be passed during the 1974 session of the General Assembly.
154. See Trotter & Copeland, An Appeal for Revision of the Georgia Securities Act, 4 GA.
L. REv. 341 (1970).
155. Ga. Laws, 1973, pp. 1203-10.
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tration of securities dealers and salesmen, 56 and sets forth a very strong
section covering the suspension or revocation of such registrations.'57 The
core of the Act, however, is found in those sections that deal with the
registration of securities, exemptions from registration, unlawful practices,
and civil liability.
Securities may be registered either by qualification' 8 or notification.'59
Both methods were available under the old act,' 0 but there the resemblance ends. The qualification method necessitates the filing of a registration
statement, and the requirements for this statement are much stricter
under the new law than the old. For example, the former requires substantially more extensive disclosure regarding the background and financial
interests of officers, directors, major shareholders, and promoters of the
corporate issuer."' The 1973 Act also requires that a considerably greater
amount of information regarding the mechanics of the new issue and the
financial condition of the issuing corporation be included in the registra6 2
tion statement.
Registration by notification' 3 is available to certain seasoned corporations which have been in continuous operation for at least five years. An
abbreviated registration statement is employed. A principal distinction
between the old law and the 1973 Act is that the latter requires the inclusion of a detailed summary of the capitalization of the issuer in the registration statement, while the old law does not.
The 1973 Act contains an elaborate list of securities that are exempt
from registration, 4 but greater significance attaches to the summary of
transactions that are not covered by the registration requirement.' For
years, cries of anguish have emanated from the securities bar on this subject. In the words of one analysis:
Section 6 of the [old] Act, which specifies the types of transactions which
are exempted from the registration requirements of the Act, contains
numerous uncertainties and pitfalls that frequently make it difficult for
conscientious counsel to advise a client properly. Some of the exemptions
are unduly broad, while others are unnecessarily restrictive. Some are
simply incomprehensible.' 6
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.
166.

Ga. Laws, 1973, pp. 1210-19.
Ga. Laws, 1973, pp. 1219-21.
Ga. Laws, 1973, pp. 1221-30.
Ga. Laws, 1973, pp. 1230-32.
GA. CODE ANN. §§97-104(a), (b) (Rev. 1968).
Ga. Laws, 1973, pp. 1224-25.
Ga. Laws, 1973, pp. 1226-28.
Ga. Laws, 1973, pp. 1230-32.
Ga. Laws, 1973, pp. 1239-44.
Ga. Laws, 1973, pp. 1241-45.
Trotter & Copeland, supra note 154, at 341.
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The new law could not legitimately be made the object of such attacks.'67
The exempt transactions provide the material for a separate article in
themselves, and opinions may vary as to which one carries the most
importance. It may well be, however, that such an exalted status should
be accorded to the exemption for "[a]ny transaction in securities pursuant to a registration statement effective under the [Federal] Securities
Act of 1933. .. .168 This exemption relieves issuers of the unhappy prospect of registering under Georgia law after having already done so with the
Securities and Exchange Commission.
Offers to sell or actual sales of securities in violation of the registration
requirements of the 1973 Act are unlawful.' 9 The same thing is true of
offers to sell or actual sales made by means of any oral or written untrue
statement of a material fact, or any omission to state a material fact, if
the person responsible does not "sustain the burden of proof that he did
not know, and in the exercise of reasonable care could not have known, of
the untruth or omission. . . ,,," The use of a prospectus that does not
comply with the requirements of the Act is also unlawful.' 7 '
A strong civil libility provision puts teeth into this summary of unlawful
practices.'72 Of particular significance is the change brought about by the
1973 Act on the question of liability for misstatements in a registrtion
statement. The old securities law states that it shall be a fraudulent and
unlawful practice "for any person knowingly to subscribe to, or make or
cause to be made any material false statement or representation in any
application, financial statement, or other document or statement required
to be filed. .... -,'3 Violations of this provision are made actionable,' 4 but
the net effect of the language quoted above is that "material misstatements in a registration statement effective under the [old] Act are not
167. This is undoubtedly due at least in part to the fact that the principal author of the
quoted passage also played a major role in drafting the 1973 Securities Act.
168. Ga. Laws, 1973, p. 1241. The language of this exemption should not be confused with
that of another one which applies to "[a]ny offer (but not a sale) of a security for which a
registration statement has been filed under the Securities Act of 1933. . . ." Id. at 1244.
169. Ga. Laws, 1973, p. 1248. The civil liability provisions under the old and new acts for
misstatements in a registration statement are compared in notes 173-76 infra, and accompanying text.
170. Ga. Laws, 1973, p. 1248. This portion of the Act is obviously based on §12(2) of the
Securities Act of 1933, 15 U.S.C. §771(2).
171. Ga. Laws, 1973, p. 1248.
172. Ga. Laws, 1973, p. 1248, at pp. 1250-53. Substantial criminal penalties, up to a $5000
fine or imprisonment for one-five years, or both, are also provided. Id. at 1250. As will be noted
subsequently, notes 177-180 infra, and accompanying text, it is arguable that the role of
criminal penalties could be expanded somewhat in the 1973 Act. However, it must be recognized that in the securities area, private civil actions have traditionally posed the greatest
threat to wrongdoers.
173. GA. CODE ANN. §97-112(a) Rev. 1968).
174. GA. CODE ANN. §97-114 (Rev. 1968).

19741

AGENCY & BUSINESS

actionable unless they areknowingly made or subscribed to . ... " Liability under the 1973 Act for a faulty registration statement is apparently
not dependent on a knowing misrepresentation or omission.17
With its heavy emphasis on unlawful practices in the sale of securities,
the 1973 Act offers excellent protection for purchasers. The Act could have
been substantially strengthened, however, by the explicit coverage of purchases of securities-which in turn would have protected sellers. This
could easily have been accomplished by adding a provision such as that
in Section 101 of the Uniform Securities Act, which is substantially the
same as the renowned Rule 10b-5 of the 1934 Securities Exchange Act and
which refers to unlawful practices "in connection with the offer, sale or
purchase of any security .
,,,"ISellers probably are accorded some protection under the 1973 Georgia Act by a provision which states that "nothing in this Act shall limit any statutory or common law right of any person
in any court for any act involving the sale of a security."'' T Nevertheless,
the public deserves something more. The securities bar would undoubtedly
not be very receptive to the addition of "10b-5 type" language to the
Georgia law, with the potential for additional instances of major civil liability that such language carries. However, this problem could be alleviated simply by stipulating in the Act that civil liability does not extend
to violations of the "10b-5 clause" proposed above.'79 Criminal penalties
alone for such violations might not be as effective as the imposition of
major civil damages, but would at least provide some deterrent to
wrongdoing.1s0
Corporations
The Georgia statute relating to the right of the holders of a particular
class of stock to vote as a class on amendments to the articles of incorpora175. Trotter & Copeland, supra note 154, at 355.
176. See Ga. Laws, 1973, p. 1248, 1250. The approachfollowed in the 1973 Act is similar
to that of the UNIFORM SEcuRrrIEs Acr, §410(a). A discussion of section 410(a) may be found
in L. Loss AND E. CowmT, BLUE SKY LAW 390-92 (1958).
177. UNIFORM SEcoarrEs Acr §101.

178. Ga. Laws, 1973, p. 1252-53.
179. Ironically, the old Georgia law includes a reference to unlawful offers to buy and
unlawful purchases. GA. CODE ANN. §97-112(b) (Rev. 1968). However, no civil remedy was
provided.
180. Section 410(h) of the Uniform Securities Act states that "the rights and remedies
provided by this act are in addition to any other rights or remedies that may exist at law or
in equity, but this act does not create any cause of action not specified in this section [410]
or section 202(e) [dealing with broker-dealers]." (Emphasis added.) The effect of this portion of the Uniform Act is to assure that no court implies a civil cause of action from section
101, discussed in note 177 supra, and accompanying text. Its impact is limited to criminal
penalties only, thus avoiding the huge civil damage judgments of the sort that have been
obtained in federal courts by sellers relying upon Rule 10b-5.
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tion '18 was revised during the current survey period. Previously, one of the
situations in which class voting was permitted was when the proposed
amendment would "increase or decrease the aggregate number of authorized shares of such class." ' This right was available whether or not the
shareholders were entitled to vote on the amendment by the provisions of
the articles of incorporation. Under the amended law, the right to vote as
a class will not be available if the articles specifically provide that the
number of shares 3of a particular class may be increased or decreased with18
out a class vote.
181.
182.

GA. CODE ANN. §22-903 (Rev. 1970).
GA. CODE ANN. §22-903(a)(1) (Rev. 1970).

183.

Ga. Laws, 1973, p. 833.

