
TORTS-GOVERNMENTAL IMMUNITY-
JUDICIALLY ABROGATED IN PENNSYLVANIA

In Ayala v. Philadelphia Board of Public Education, I the Pennsylvania
Supreme Court abrogated the doctrine of governmental immunity from
tort liability, which had thwarted the compensation of accident victims for
eighty-five years2 in Pennsylvania. An action for damages was brought by
a fifteen year old minor and his father against the board of public educa-
tion for the amputation of the minor's arm while he was operating a shred-
ding machine in the upholstery class of a Philadelphia public school. The
student and his father alleged causal negligence by the defendant in failing
to supervise the class, in failing to provide proper safety devices, in main-
taining the machine in a dangerous and defective condition, and in failing
to warn the students of the dangerous condition. The trial court dismissed
the plaintiffs' action on defendant's preliminary objections of governmen-
tal immunity. On appeal,' the appellants' only argument was that the
judicially-created immunity should be abolished. The Pennsylvania Court
of Appeals, citing recent state dissenting opinions,4 agreed that the doc-
trine of governmental immunity was unjust and should be abrogated, but
nevertheless the court affirmed on the ground that the highest court should
cure the inequities of the doctrine. The Pennsylvania Supreme Court re-
versed and remanded, holding that " . . . the doctrine of governmental
immunity-long since devoid of any valid justification-is abolished in
this Commonwealth."

5

Governmental and sovereign immunity are often confused, although,
they are separate and distinct doctrines with separate histories. Sovereign
immunity arose from the medieval English theory that "the King can do
no wrong,"' and was adopted by this country along with the common law

1. - Pa. -, 305 A.2d 877 (1973).
2. Governmental immunity was adopted in Pennsylvania in Ford v. School Dist., 121 Pa.

543, 15 A.812 (1888), and had been followed ever since. The Pennsylvania doctrine of immun-
ity prior to Ayala protected a governmental unit from liability for the tortious acts of its
employees unless the alleged tort resulted from a "proprietary" function of the unit, or the
unit consented to the suit. Laughner v. Allegheny County, 436 Pa. 572, -, 261 A.2d 607,
609 (1970).

3. 223 Pa. Super. 171, 297 A.2d 495 (1972).
4. Flinchard v. Spera Constr. Co., 483 Pa. 407, 264 A.2d 708 (1970); Laughner v. Alleghney

County, 436 Pa. 572, 261 A.2d 607 (1970); Smeltz v. Copeland, 440 Pa. 224, 269 A.2d 266
(1970).

5. __ Pa. at -, 305 A.2d at 878.
6. For.an early history of sovereign immunity, see Borchard, Governmental Liability in

Tort, 34 YALE L.J. 1 (1924); Statson, Governmental Tort Liability Symposium, 29 N.Y.U.L.
REV. 1321 (1954).
Sovereign immunity developed because of the King's unique position in feudal society. He
was not subject to suit in his own courts because he was the paragon of justice and no court
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without a clear understanding of the maxim's meaning.! In contrast, gov-
ernmental immunity stems from the public policy that a political subdivi-
sion of the state should not have to bear the financial responsibilities for
its negligence, since it is performing a service for the public.'

Thus the doctrine of governmental immunity, though growing out of the
same philosophy as sovereign immunity, did not actually originate with
the theory of sovereign immunity, but with the King's Bench in Russell v.
Men of Devon.' There, governmental immunity was first applied to an
unincorporated county.'" The court established the common law principle
that an individual cannot maintain an action against a political subdivi-
sion of the state for injury resulting from the negligence of that subdivision.
The suit was dismissed on the grounds that to permit such a suit would
lead to, "an infinity of actions,"" that there was no precedent for such an
action, 2 that there were no corporate funds from which compensation
could be made, 3 and that "it is better that an individual should sustain

was above him. Muskopf v. Corning Hosp. Dist. 55 Cal., -, , 359 P.2d 457, 458-59, 11
Cal. Rptr. 89, 90-91 (1961) n.1. See 1 F. POLLOCK & F. MAITLAND, THE HISTORY OF ENGLISH
LAW 515-16 (2d ed. 1968).

7. This maxim was misunderstood by many of the authorities of its time, even Blackstone.
It was not intended that the maxim convey the idea that the King was incapable of commit-
ting a legal wrong, but merely that the King was not privileged to do wrong. If he committed
an act that was against the law, it was injuriae (wrongs). Furthermore, the King's immunity
from the jurisdiction of the King's courts was purely personal. Borchard, supra note 6, at 2,
4. The major effect of the doctrine of sovereign immunity was procedural. It operated more
as a lack of jurisdiction in the King's courts than as a denial of total relief. Jaffee, Suits
Against Governments and Officers; Sovereign Immunity, 77 HARV. L. REv. 1, 18 (1963). But
this did not mean that a subject had no remedy, which was the result reached by American
Courts. The remedy most frequently used was the petition of right. The petition was ad-
dressed to the King, and would be granted if the subject proved that he suffered a wrong
which, if the case was between subject and subject, could be remedied by an ordinary writ.
POLLOCK & MAITLAND, supra note 6, at 514-18.

8. Russell v. Men of Devon, 100 Eng. Rep. 359, 362 (K.B. 1788). There is no mention of
the phrase "the King can do no wrong." - Pa. at _ , 305 A.2d at 879. "The rule of county
or local district immunity did not originate with the concept of sovereign immunity." Mus-
kopf v. Corning Hosp. Dist., 55 Cal. 2d 211, -, 11 Cal. Rptr. 89, 91, 359 P.2d 457, 459
(1961).

9. 55 Cal.2d 211, __, 359 P.2d 457, 459, 11 Cal. Rptr. 89, 91.
10. At the time, the concept of the governmental corporate entity was in an unsettled

state, so the action was brought against the entire male population of the county of Devon
for negligently maintaining a bridge.

11. 100 Eng. Rep. at 362.
12. Id. The concept of governmental immunity may partially be explained by the Eng-

lish courts' difficulty in attributing to a principal the tort of his agent. Since at the time of
Russell the courts were finding it difficult to apply the doctrine of respondeat superior to
private principals where the agent was acting within narrowly defined limits, the courts found
it much more difficult to attribute to an undefinable entity, such as government, the tortious
acts of various agents performing a wide range of functions. Pa. at -, 305 A.2d at 880.
See Jaffee, Suits Against Governments and Officers; Damage Actions, 77 HsAv. L. REv. 209,
210 (1963).

13. 100 Eng. Rep. 359. The county was unincorporated, therefore the action was in effect
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an injury than that the public should suffer an inconvenience.""
Russell v. Men of Devon served as the authority for Mower v. Inhabit-

ants of Leicester,"5 the early Massachusetts case which introduced the
doctrine into this country." Mower argued that Russell could be distin-
guished because here the township was an incorporated entity; it had a
corporate fund, which could be enlarged by raising taxes, out of which a
judgment could be paid; and it was under a duty to keep highways in
repair. Regardless of these differences, the Massachusetts court held that
the town had no notice of the defect and that quasi-corporations are not
liable for negligence under common law. 7

In modern times, the early rationale for immunity has given way to
policy arguments based on the belief that a governmental unit, operating
for public good and not for profit, should not be liable for injuries." Later
courts have urged that, since governmental entities make no profits, im-
munity protects public funds from being diverted from public use, thus
curtailing governmental functions, and circumscribing discretionary activ-
ities.' 9

Many American courts now find themselves adhering to a doctrine
which has been refuted by its source.20 In an attempt to make the doctrine
more flaccid, American courts have subjected the doctrine to a number of
restrictions and qualifications which permit governmental liability in some

brought against the citizens of the county in their individual capacity. The court stated:
[Wlhere an action is brought against a corporation for damages, those damages
are not to be recovered against the corporators in their individual capacity, but out
of their corporate estate: but if the county is to be considered as a corporation, there
is no corporation fund out of which satisfaction is to be made.

100 Eng. Rep. at 362.
14. Id.
15. 9 Mass. 247, 6 Am. Dec. 63 (1812).
16. 55 Cal.2d at 215, 359 P.2d at 459, 11 Cal. Rptr. at 91.
17. Many modem authorities have criticized the adoption in this country of the Russell

decision. In Hargrove v. Town of Coca Beach, 96 So.2d 130 (Fla. 1957), the court pointed out
that Russell v. Men of Devon was decided twelve years after the Declaration of Independence,
which denounced the supreme right of the "King." This takes on more significance when one
considers that the immunity of the King from his courts was entirely personal. Mr. Justice
Traynor observed: "How it became in the United States the basis for a rule that the federal
and state governments did not have to answer for their torts has been called 'one of the
mysteries of legal education.'" 55 Cal.2d at -, 359 P.2d at 458-59, 11 Cal. Rptr. at 90-91.
Neither was the Mower holding universally accepted at the time: "The editor's note appended
to the Mower decision in 1864 observes that on the reasoning of 'Men of Devon' the court
should have allowed the Mower action to be maintained." Spanel v. Mounds View School
Dist., 264 Minn. 279, -, 118 N.W.2d 795, 797 n.5 (1962).

18. 436 Pa. at __, 261 A.2d at 610.
19. 264 Minn. at __, 118 N.W.2d at 799.
20. As early as 1834, the English courts were holding school districts and municipalities

liable for personal injuries. Lyne Regis v. Henley, 6 Eng. Rep. 1180 (K.B. 1834). The Crown
Proceeding Act of 1947, 10 & 11 Geo. 6, c. 44 allows tort claims against the Crown. See
Williams v. City of Detroit, 364 Mich. 231, 258, 111 N.W.2d 1, 24 (1961).
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circumstances.2 The most important of these restrictions is the rule distin-
guishing governmental and proprietary functions, allowing recovery when
the harm is negligently caused in the course of proprietary function, but
not if within the course of a governmental function.2 The distinction recog-
nizes the dual function of government, one being the primary function
inherent in its authority from the public, and the other being those second-
ary or extra functions undertaken in its own behalf.23 The courts have
established rather general tests to determine the nature of the function.
The basic test of the governmental function is whether the act is for the
benefit of the public, or for the profit of the governmental unit, 24 whether
the act is one traditionally executed by government,25 and whether profit
is derived from the activity. 2 Attempts to classify a function as govern-
mental or proprietary has often led to contradictory decisions and capri-
cious results,27 and more importantly, the exceptions and distinctions
"operate so illogically as to cause serious inequality.""

21. See 57 Am. Jur.2d Municipal, School, and State Tort Liability §27 (1971) and Annot.,
Municipal immunity from liability for torts, 60 A.L.R.2d 1198, 1201 (1958).

22. See Barnett, The Foundations of the Distinction Between Public and Private Func-
tions in Respect to the Common-Law Tort Liability of Municipal Corporations, 16 ORE. L.
REV. 250 (1937).

23. Id. at 266-69.
24. Miller v. City of Macon, 152 Ga. 648, 110 S.E. 873 (1920); Dillon v. York City School

Dist., 422 Pa. 103, 220 A.2d 896 (1966). For a complete survey of the operation of the
governmental-proprietary distinction in Georgia, see R. SENTELL, THE LAW OF MUNICIPAL TORT

LIABILITY IN GEORGIA (2d ed. 1967).
25. The government engages in a proprietary function, rather than governmental, when

it " . . . embarks on an enterprise which is commercial in character or which is usually
carried on by private individuals or private companies." Carroll v. Kittle, 203 Kan. 841, 849,
457 P.2d 21, 28 (1969).

26. The fact that profit is derived from the activity has been held to indicate a proprietary
function rather than a governmental. Nissen v. Redelack, 246 Minn. 83, 74 N.W.2d 300
(1955).
A number of less significant limitations have also been employed. Some jurisdictions allow
liability for active malfeasance of governmental units. Hartman v. City of Brigantine, 23 N.J.
530, 129 A.2d 876 (1957). Other courts have held that immunity protects against liability only
under rules of respondeat superior, thereby allowing a political subdivision to be held liable
for misfeasances which are its own rather than its agents. Florey v. City of Burlington, 247
Iowa 316, 73 N.W.2d 770 (1955). Another limitation, usually imposed by legislation, allows a
governmental unit to be held liable to the extent of its insurance coverage. Cotton States Mut.
Ins. Co. v. Keefe, 215 Ga. 830, 113 S.E.2d 774 (1960) construing GA. CODE ANN. §§32-429, to
-433 (Rev. 1969) and GA. CODE ANN. §56-2437 (Rev. 1971).

27. See, e.g., Scibilia v. City of Philadelphia, 279 Pa. 549, 124 A.273 (1924), where it was
held that the transportation of refuse is a governmental function because it is a health
measure, but in Hill v. Allentown Housing Auth., 373 Pa. 92, 95 A.2d 519 (1953), the same
court held that depositing refuse on a dump transformed the operation into a prorpietary
function, yet presumably both were health measures. See also 60 A.L.R., supra note 21, at
1204 for particular areas of variance in decisions between proprietary and governmental
functions.

28. 55 Cal.2d at __ , 359 P.2d at 460, 11 Cal. Rptr. at 92. In Muskopf v. Corning Hosp.
Dist., Mr. Justice Traynor was faced with an illogical and inequitable extreme. There the
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The tendency today is to restrict rather than to extend governmental
immunity, 29 but generally the courts have held that the doctrine is so well
established that if change is to come, it should come from the legislature."
In 1957, the Florida Supreme Court launched the initial judicial attack on
governmental immunity by holding, in Hargrove v. Town of Cocoa Beach,"'
that the governmental nature of an act was irrelevant, and withdrawing
municipal immunity except for legislative and judicial functions. Since
then, seventeen other states and the District of Columbia have judicially
abrogated or severely restricted judicially imposed governmental immun-
ity.32 It is not unusual, where the courts have declared the doctrine of

court was asked to affirm a rule that " . . . denies recovery to one injured in a county or
hospital district hospital, although recovery may be had by one injured in a city or county
hospital." 55 Cal.2d at -, 359 P.2d at 460, 11 Cal. Rptr. at 92.

29. See 57 Am. Jur.2d, supra note 21, §65 and 60 A.L.R.2d, supra note 21, at 1200.
30. Id. The proposition that only the legislature should modify the governmental immun-

ity doctrine is based upon three arguments:
[Fjirst, that legislative hearings or some other fact-finding process not available
to the judiciary are a necessary condition of intelligent change; second, that the
importance of governmental liability, especially in terms of costs, requires a com-
prehensive treatment which can be provided only by statute; and third, that the
complexity of the issue of governmental liability requires the kind of detailed and
pragmatic treatment which can only be supplied by the legislature.

436 Pa. at __, 261 A.2d at 612.
The proposition that change should come from the legislature carries extra weight in Georgia
where governmental immunity has been codified. GA. CODE ANN. §69-301 (Rev. 1967) pro-
vides:

Municipal corporations shall not be liable for failure to perform, or for errors in
performing, their legislative or judicial powers. For neglect to perform, or for impro-
per or unskillful performance of their ministerial duties, they shall be liable.

31. 96 So.2d 130 (Fla. 1957).
32. Alaska: Scheele v. City of Anchorage, 385 P.2d 582 (Alas. 1963) (retroactive repudia-

tion of municipal immunity); Arizona: Veach v. City of Phoenix, 102 Ariz. 195, 427 P.2d 335
(1967) (city liable for loss caused by failure to maintain adequate fire-fighting equipment);
Stone v. Arizona Highway Comm'n, 93 Ariz. 384, 381 P.2d 107 (1963) (retrospective abroga-
tion of state and governmental immunity); California: Muskopf v. Corning Hosp. Dist., 55
Cal.2d 211, 359 P.2d 457, 11 Cal. Rptr. 89 (1961) (Mr. Justice Traynor's opinion repudiating
governmental immunity); Colorado: Evans v. Bd. of County Comm'rs, 482 P.2d 968 (Colo.
1971) (negligence in maintaining courthouse steps); Flournoy v. School Dist., 482 P.2d 966
(Colo. 1971) (liability of school district for injury of child crossing an intersection); District
of Columbia: Spencer v. Gen. Hosp. of District of Columbia, 425 F.2d 479 (D.C. Cir. 1969)
(government hospital held liable for malpractice); Idaho: Smith v. State, 93 Idaho 795, 473
P.2d 937 (1970) (state liable for maintenance of highway); Illinois: Molitor v. Kaneland
Community Unit Dist., 18 Ill.2d 11, 163 N.E.2d 89 (1959) (school district held liable for
negligent operation of school bus); Indiana: Campbell v. State, __ Ind. -, 284 N.E.2d
733 (1972) (state liable for maintenance of highway); Klepinger v. Bd. of Comm'rs, 143 Ind.
App. 155, 239 N.E.2d 160 (1968) (abolished immunity of county); Brinkman v. City of Indian-
apolis, 141 Ind. App. 662, 231 N.E.2d 169 (1967) (city held liable for tort of police); Kentucky:
Haney v. City of Lexington, 386 S.W.2d 738 (Ky. 1964) (retroactive abrogation of municipal
immunity where girl drowned in public swimming pool); Louisiana: Bd. of Comm'rs of Port
of New Orleans v. Splendour Shipping and Enterprises Co., 273 So.2d 19 (La. 1973) (govern-
ment boards and agencies are not immune from suits for tort); Michigan: Sherbutte v. Marine
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governmental immunity dead, to have the legislature revive the doctrine
on public policy grounds,3 or for the courts to later retreat from their own
holdings. 34 Most states have recognized the need to preserve some form of
immunity in order to protect essential judicial and legislative processes of
government. 3 Accompanying the foregoing states which have judicially
abolished the doctrine, seven state legislatures have now abrogated govern-
mental immunity3 and an additional three have severely modified the
doctrine. 7 Furthermore, where a governmental unit is given specific statu-
tory authority to purchase insurance, most courts hold that this establishes
a waiver of immunity to the extent of the authorized insurance coverage
actually secured. Fifteen states now adhere to this insurance-waiver
theory, which has only a minimal effect on governmental immunity., Sub-

City, 374 Mich. 48, 130 N.W.2d 920 (1964) (city liable for false arrest); Williams v. City of
Detroit, 364 Mich. 231, 111 N.W.2d 1 (1961) (abolished governmental immunity); Minnesota:
Spanel v. Mounds View School Dist., 264 Minn. 279, 118 N.W.2d 795 (1962) (immunity of
all governmental units abolished); Nebraska: Johnson v. Municipal Univ. of Omaha, 184
Neb. 512, 169 N.W.2d 286 (1969) (abrogation of immunity of all subdivisions of state);
Nevada: Rice v. Clark County, 79 Nev. 253, 382 P.2d 605 (1963) (abolished immunity of
county in operation of roads); New Jersey: Willis v. Dept. of Conservation and Econ. Dev.,
55 N.J. 534, 264 A.2d 34 (1970) (state held liable for negligent maintenance of animal cage);
Rhode Island: Becker v. Beaudoin, 106 R.I. 562, 261 A.2d 896 (1970) (city liable for death of
prisoner); Wisconsin: Holytz v. City of Milwaukee, 17 Wis.2d 26, 115 N.W.2d 618 (1962)
(prospective overruling of municipal immunity).

33. In Parish v. Pitts, 244 Ark. 1239, 429 S.W.2d 45 (1968), the Arkansas Supreme Court
abolished municipal immunity. In the next session of the legislature, the doctrine was res-
tored for fear of bankruptcy. ARK. STAT. ANN. §§12-2901, to -2903 (Supp. 1967). Similarly,
after Michigan Supreme Court abolished governmental immunity in Williams, the legislature
reinstated it as to certain governmental functions. Micii. COMP. LAWS ANN. §§691.1401 to
.1405 (1968). In California, the legislature declared a two-year moratorium on the effect of
Muskopf. Finally, in Colorado, the legislature responded to Evans with a comprehensive
statute. COLO. REV. STAT. ANN §130-11-6 (2) (Supp. 1971). See The Colorado Governmental
Immunity Act: A Judicial Challenge and the Legislative Response, 43 U. CoLo. L. REv. 449
(1971).

34. The Florida Supreme Court refused to extend the abrogation to counties in Kaulakis
v. Boyd, 138 So.2d 505 (Fla. 1962). Likewise, the Kentucky Supreme Court backed down from
its earlier decision in Haney. City of Louisville v. Louisville Seed Co., 433 S.W.2d 638 (Ky.
1968). See Note, Torts-Sovereign Immunity-Municipal Liability, 57 Ky. L.J. 763 (1969).
Unlike the above, in Pennsylvania, Ayala has been followed in Kitchen v. Wilkinsburg School
Dist., __ Pa. -, 306 A.2d 294 (1973).

35. 96 So.2d at 133 (Fla.) and 17 Wis.2d at 40, 115 N.W. 2d at 625.
36. Hawaii, Iowa, New York, Oklahoma, Oregon, Utah, Washington. RESTATEMENT OF

TORTS (SECOND) §895A, at 12-20 (1973).
37. Connecticut, South Carolina, Texas. Id.
38. Georgia, Kansas, Maine, Mississippi, Montana, New Hampshire, New Mexico, North

Carolina, North Dakota, Ohio, Tennessee, Vermont, West Virginia, Wyoming. Id.
The insurance-waiver theory does not affect the common law doctrine of governmental im-
munity to any great extent since the governmental unit is not required to purchase insurance.
For example in Georgia, GA. CODE ANN. §56-2437 (Rev. 1971) authorizes, but does not require,
municipalities to purchase liability insurance. If insurance is obtained, municipal immunity
is waived to the extent of the insurance coverage, and neither the municipality nor the insurer



sequent to the Ayala decision, only seven states still adhere to the
common-law immunity doctrine."

In 1958, the Pennsylvania Supreme Court, in Morris v. Mt. Lebanon
Township School District,10 recognized that: "The errors of history, logic
and policy which were responsible for the development of [governmental
immunity] have been clearly exposed, and thoroughly criticized."" Re-
gardless, the court continued to perpetuate the doctrine while calling on
the legislature to remedy a situation which the courts had created. The
legislature did not respond, and in Ayala, the Pennsylvania Supreme
Court decided to take the initiative. The court concluded that there were
no public policy considerations which presently justify the retention of the
immunity doctrine, and that in the sociological and political enlighten-
ment of democracy the medieval absolutism of the sovereign had become
an anachronism in today's law.'" The court makes it clear that at the
nucleus of the criticism of the governmental immunity doctrine are two
injustices: (1) a theory which allows an individual to go uncompensated
for an injury simply because the tortfeasor happened to be employed by a
governmental body, and (2) an arbitrary scheme of exceptions to tort lia-
bility, which inconsistently denies some victims recovery. The first injus-
tice has been fostered by the much cited concept in Russell, " . . . that it
is better that an individual should sustain an injury than the public should
suffer an inconvenience. 43 Ayala reasoned that a tortfeasor is liable in
damages except where a good reason can be advanced to allow immunity,
and that since there was no reason supporting governmental immunity, it
was unjust to deny recovery. Furthermore, the court contended that such
losses should be a part of the cost of government administration, so that
they may be spread over the public through taxation instead of forcing the
victim to contribute to the cost of administering government through his
forfeited cause of action. This contention was justified by the prevailing
philosophy of tort law that" . . . 'a wrongdoer if responsible for the natu-
ral and proximate consequences of his misconduct' . . . ,"" and by the

may plead immunity as a defense. If the verdict is over the amount of coverage, the court
simply reduces the amount. 215 Ga. 830, 113 S.E.2d 774 (1960).

39. Alabama, Arkansas (judicially abrogated but statutorily reinstated), Delaware, Mary-
land, Massachusetts, South Dakota, Virginia. RESTATEMENT OF TORTS (SECOND) §895A, at12-
20 (1973).

40. 393 Pa. 633, 144 A.2d 737 (1958).
41. Id. at 635, 144 A.2d at 738.
42. The court agreed with the Florida Supreme Court that in preserving the immunity

theory, courts have overlooked the fact that the Revolutionary War was fought to abolish the
divine right of kings on which the theory is based. 96 So.2d at 132. The opinion further
concurred with the California Supreme Court when it held: "The rule of governmental im-
munity from tort is an anachronism, without rational basis, and has existed only by the force
of inertia." 55 Cal.2d at -, 359 P.2d at 460, 11 Cal. Rptr. at 92.

43. 100 Eng. Rep. at 362.
44. __ Pa. at -, 305 A.2d at 882, quoting Battalla v. State, 10 N.Y.2d 237, 240, 219

N.Y.S.2d 34, 36, 176 N.E.2d 729, 730 (1961).
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growing acceptance of the philosophy that " . . . 'those who enjoy the
fruits of the enterprise must also accept its risks and attendant responsibil-
ities.' "I' The court explained that the injustice has become more intense,
and in turn the need for governmental responsibility has become greater
because of immense governmental intervention into the private sector by
stating:

[Tioday cities and states are active and virile creatures capable of
inflicting great harm, and their civil liability should be co-extensive. Even
though a governmental entity does not profit from its projects, the taxpay-
ing public nevertheless does, and it is the taxpaying public which should
pay for governmental maladministration. If the city operates or maintains
injury-inducing activities or conditions, the harm thus caused should be
viewed as a part of the normal and proper costs of public administration
and not as a diversion of public funds. The city is a far better loss-
distributing agency than the innocent and injured victim."

The court was also concerned with the "prophylactic" factor47 of the law
of torts; that the doctrine of governmental immunity has encouraged lax-
ness in governmental administration and a disregard for potential harm.
Ayala explained that by exposing the government to liability for its torts,
there is a strong incentive to prevent future harm, especially considering
the extent of government administration today. "The courts are concerned
not only with the compensation of the victim, but the admonition of the
wrongdoer.""' Often in the field of torts, one reason for imposing liability
is the deliberate effort on the part of the court to provide the defendant
with the incentive to cease his impudent behavior. Ayala stands as a warn-
ing to governmental units that they may no longer feel secure in the knowl-
edge that they may act with impunity.

In Ayala, the court confounded the myth that judgments against govern-
ment would curtail governmental functions and force public entities into
bankruptcy, acknowledging that empirical data does not support the
"crippling judgment" argument.' 9 Data shows that the claims experienced

45. Id. quoting Smith, Municipal Tort Liability, 48 MIcH. L. REV. 41, 48 (1949).
46. Id. quoting 32 AM. TRIAL LAWYERS J. 284, 288 (1968). See 2 F. HARPER AND F. JAMES,

THE LAW OF TORTS 622 (1956).
47. W. PROSSER, HANDBOOK OF THE LAW OF TORTS §5, at 23 (3d ed. 1964).
48. Id.
49. "In 1958 the City of Chicago disposed of 890 personal injury cases with a total expendi-

ture of 1.6 million dollars. This represents a per capita expense of about 40 cents per year."
1958 CHICAGO LAW DEPr. ANN. REP. 58, cited in Note, Governmental Immunity in Illinois, 54
NORTHWESTERN U.L. REV. 588, 602 (1959). The cost of compensation for official torts will not
exceed the sum of the losses of the victims, and it is better that these losses fall within
channels of distribution where they will be shared by all beneficiaries of government functions
through taxes and insurance than to let them fall on the individual victim. HARPER & JAMES,

supra note 46, at 1612.
Figures actually compiled showing the claims in typical cities show that the fear of crippling
judgments against a city have not materialized. The impact of any judgment may be miti-
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by typical cities have had no appreciable effect upon the quantity or qual-
ity of governmental services, and that municipal insolvency proceedings
have not occurred because of tort judgments.10 In fact, "[t]he availability
of public insurance removes what was the underlying reason for Men of
Devon. "I' The court had previously dealt with the no-fund argument when
it overruled charitable immunity, and there the court made clear that its
function was to decide the case on the facts and law, and that financial
problems of the defendant were wholly irrelevant.2

Ayala also rejected the argument that the fear of excessive litigation is
a justification for the immunity doctrine. There was little empirical sup-
port for the fear that the courts would be flooded with litigation if the
immunity doctrine was abandoned. 53 However, regardless of any real or
apparent increase in the amount of litigation, the opinion explained that
conceptually the judicial system should not allow such an increase to be
determinative or relevant to the availability of the courts to individual
claimants. The court questioned who was to determine which class of
plaintiffs was to be denied access to the courts because of speculation of
"'too much work to do' ," and was unwilling to let such considerations
influence their decision as to a claimant's right to recovery.

The second injustice is inherent, in the court's view, in a system of law
which imposes on the general rule of tort liability an inconsistent and
arbitrary maze of exceptions, allowing some victims of governmental torts
to be compensated, while others are left with no remedy. 55 The failure of
the courts to establish a workable and logical criteria to distinguish be-
tween a governmental and proprietary function was blamed for the confu-
sion and injustice now affiliated with the distinction. The court explained
that the governmental-proprietary distinction, " ' . . . is probably one of
the most unsatisfactory known to the law, for its has caused confusion not
only among the various jurisdictions but almost always within each juris-

gated by self-insurance or commercial insurance, by bonding to pay judgments, or by paying
judgments in installments. As far as known by authorities, there have been no municipal
insolvency proceedings in federal courts because of tort judgments. For statistical summary
of data on per capita cost of tort claims and insurance premium cost of various sized cities
in New York and California see David, Tort Liability of Local Government: Alternatives to
Immunity from Suit or Liability, 6 U.C.L.A. L. REV. 1, 10-14.

50. 6 U.C.L.A. L. REV. at 53.
51. __ Pa. at _, 305 A.2d at 883 quoting from 364 Mich. at 258, 111 N.W.2d at 24.
52. Flagiello v. Penn. Hosp., 417 Pa. 486, 503, 208 A.2d 193, 202 (1965).
53. David. supra note 49, at 42.
54. The same fear of excessive litigation argument was used in the debate over whether

or not to allow recovery for intentional infliction of mental suffering. See Prosser, Intentional
Infliction of Mental Suffering: A New Tort, 37 MICH. L. REV. 874 (1939).

55. Compare Shields v. Pittsburgh School Dist., 408 Pa. 388, 184 A.2d 240. (1962) (opera-
tion of playground during vacation is a governmental function) with Morris v. Mount Leba-
non School Dist., 393 Pa. 673, 144 A.2d 737 (operation of summer recreation program is a
proprietary function).
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diction.' ,,5' The refusal to frankly abandon the doctrine which had been
rendered anachronistic by the passage of time had given rise to uncertainty
in the law caused by the courts' attempt to mitigate the rule's effect by
case to case factual distinctions which were impossible to apply with any
consistency. The delineation between governmental and proprietary func-
tions has been an abortive attempt to establish a rational and consistent
line, and as government increasingly performs services once left to the
private businessman, the line between these activities will likely become
even more elusive.

The appellee did not attempt to justify governmental immunity on pol-
icy grounds, but instead contended that if it was to be abolished, it should
be accomplished by the legislature, and that its abolition would disturb
the principle of stare decisis. The court dealt with the first contention in
succinct fashion by explaining, as it did when it controverted charitable
immunity, 57 that where a rule was fashioned by the cout, it may be disman-
tled by the court when the rule does violence to the mores of the day.5" The
court dealt with stare decisis in similar fashion by acknowledging that after
a rule has been tested by experience, and found to be inconsistent with the
sense of justice, or when the reason for precedent no longer exists, "the
abandonment of the precedent is not a destruction of stare decisis but
rather a fulfillment of its proper function."" The court concluded the
controlling principle to be:

[T]he doctrine of stare decisis is not a vehicle for perpetuating error,
but rather a legal concept which responds to the demands of justice and,
thus, permits the orderly growth processes of the law to flourish. 60

56. __ Pa. at -, 305 A.2d at 883-84, quoting K. DAVIS, ADMINISTRATIVE LAW TREATISE

§25.07 at 460 (1958).
57. 417 Pa. 486, 208 A.2d 193.
58. The court concluded that:

A rule which in its origins was the creation of the courts themselves, and was
supposed in the making to express the mores of the day, may be abrogated by the
courts when the mores have so changed that perpetuation of the rule would do
violence to the social conscience.

__ Pa. at __, 305 A.2d at 886 quoting B. CARDozo, THE GROWTH OF THE LAW 136-37 (1924).
There should be greater readiness to abandon an untenable position when the rule
to be discarded may not reasonably be supposed to have determined the conduct
of the litigants, and particularly when in its origin it was the product of institutions
or conditions which have gained a new significance or development with the prog-
ress of years.

Id. quoting B. CARDOZO, THE NATURE OF JUDICIAL PROCESS 150-51 (1921).
59. - Pa. at __, 305 A.2d at 887 quoting Smith v. State, 93 Idaho 795, 801, 473 P.2d

937, 943 (1970).
60. __ Pa. at __, 305 A.2d at 888. The court supported its conclusion by observing

that the idea that changing the law is an exclusive function of the legislature is contravene
to the Anglo-American judicial tradition. The common law has long been acclaimed for its
ability to adapt itself to changing conditions, and a multitude of innovations have historically
been made by the courts without the aid of the legislatures.
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In conclusion, the doctrine of governmental immunity has become a
form of licensed negligence. Since the Declaration of Independence, the
sovereignty has been vested in the people of the United States. Govern-
ment responsibility to its people is implicit in a democratic form of govern-
ment, but the doctrine of governmental immunity necessarily breeds irres-
ponsibility. The burden which the injured citizen must bear is unjust and
is becoming more intense and frequent as the government's activities be-
come more divergent, and as more of these activities which were once
handled by the private sector, which was liable for its torts, are delegated
to administrative officers. This growth of government takes on even more
importance in small communities where public services may be controlled
by less professional people. Furthermore, elected officials even in larger
governmental units may not possess the competence required of their posi-
tions.

The prospect for legislative action in this area of tort law is impaired
when one realizes that the injured citizens who are affected by the opera-
tion of the doctrine are dispersed and not of such an identifiable group that
they might be mobilized into a collective voice so as to alert the legislature
of their grievance. Furthermore, any legislation would, most likely, not be
retroactive, therefore, providing no incentive for the victims of past govern-
mental torts to form pressure groups. More important, is the fact that the
upheaval of the immunity doctrine would inconvenience the largest and
most powerful pressure group in any state-the government. As the pres-
ent situation of the states show, nineteen judicial abrogations to seven
legislative, if the courts do not take the initiative, governmental immunity
in many states, may become perpetual.

DAVID P. WINKLE
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