
CRIMINAL PROCEDURE-THE ENTRAPMENT
DEFENSE-A REEXAMINATION

In United States v. Russell,' the United States Supreme Court took a
decisive stand against a growing trend in the lower federal courts to find
entrapment as a matter of law where a government agent supplies contra-
band, the possession or sale of which is the basis of the defendant's prose-
cution. The Court found Russell's admission that a jury might find him
"predisposed" to commit the offense with which he was charged fatal to
his claim of entrapment. The Court held that a government agent's deliv-
ery to Russell's illegal drug manufacturing enterprise of an essential
(though legal) ingredient that was difficult but not impossible to obtain
did not constitute entrapment as a matter of law; nor did it lead to a
prosecution that violated fundamental principles of due process.

A federal undercover agent, Joe Shapiro, had been assigned to locate a
laboratory where methamphetamine ("speed") was being manufactured
illegally. Shapiro contacted the defendant Russell and his two co-
defendants, John and Patrick Connolly, and offered to supply them with
an essential ingredient, the chemical phenyl-2-propanone, in return for a
one-half share of the drug produced. Two days later, Shapiro met with the
defendants at the laboratory, gave them 100 grams of propanone, and
remained to observed the manufacturing process, although he took no
active part himself.' As agreed Shapiro was given a one-half share of the
manufactured drug and Russell kept the remainder, part of which Russell
agreed to sell to Shapiro. Approximately one month later, Shapiro met
with one of the co-defendants and obtained some additional methamphe-
tamine. Three days later, under a search warrant, Shapiro seized the con-
tents of the illegal laboratory and arrested the defendants.3

At a jury trial in the district court, testimony established that phenyl-
2-propanone was generally difficult to obtain.4 A manufacturer's license
was required to purchase the chemical, and at the request of the Bureau
of Narcotics and Dangerous Drugs some chemical supply firms had volun-
tarily stopped selling the substance altogether. It was also established that
the defendants had managed to obtain the chemical independently, both
before and after they received the 100 grams from Shapiro.' The defendant

1. 411 U.S. 423 (1973).
2. In the opinion of the Court of Appeals for the Ninth Circuit, the "methamphetamine

was produced with the agent's assistance." United States v. Russell, 459 F.2d 671, 672 (9th
Cir. 1972). However, Mr. Justice Rehnquist pointed out in the Court's majority opinion that
Shapiro's participation was limited to picking up a few scraps of aluminum foil and placing
them in a flask, and that otherwise he did not participate in or direct the manufacturing
operation. 411 U.S. at 426 & n. 3. While this can conceivably be viewed as "assistance," it is
hardly significant.

3. 411 U.S. at 425-27.
4. Id. at 426-27.
5. Id. at 447 (Stewart, J., dissenting).
6. Id. at 431.
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Russell relied solely on the defense of entrapment and was convicted on
all three counts of having unlawfully manufactured and possessed meth-
amphetamine and of having unlawfully sold and delivered the drug

Relying on a developing line of federal and state cases, the Court of
Appeals for the Ninth Circuit reversed Russell's conviction, holding that
regardless of predisposition, "a defense to a criminal charge may be
founded upon an intolerable degree of governmental participation in the
criminal enterprise," and that on the facts presented there was entrapment
as a matter of law.'

In a 5-4 decision'' the Supreme Court reversed, thus reaffirming its
earlier position" that the proper focus for the entrapment defense is the
intent or predisposition of the defendant to commit the crime and not the
level of the government's involvement in the criminal activity.'2

Since first given recognition in the federal courts, '3 the defense of entrap-
ment has had a controversial career, for neither the courts nor the com-
mentators have agreed on "the proper basis, scope, and focus of the entrap-
ment defense, [or] . . .whether, in the absence of a conclusive showing
the issue of entrapment is for the judge or the jury to determine."' 4 The

7. The district judge stated the law on entrapment as follows: "Where a person has the
willingness and the readiness to break the law, the mere fact that the government agent
provides what appears to be a favorable opportunity is not entrapment." He further in-
structed the jury to acquit the defendant if the jury had a "reasonable doubt whether the
defendant had the previous intent or purpose to commit the offense . ..and did so only
because he was induced or persuaded by some officer or agent of the government." 411 U.S.
at 427 n.4.

8. 411 U.S. at 424. This was in violation of 21 U.S.C. §§331(q) (1), (2), 360a(a), (b) (1970).
9. United States v. Russell, 459 F.2d 671, 672-73 (9th Cir. 1972).
10. Justices Douglas, Stewart, Brennan, and Marshall dissenting, with Justices Douglas

and Stewart each writing dissenting opinions. 411 U.S. at 436 and 439 respectively.
11. Sherman v. United States, 356 U.S. 369 (1958); Sorrells v. United States, 287 U.S.

435 (1932).
12. 411 U.S. at 429, 433.
13. Woo Wai v. United States, 223 F. 412 (9th Cir. 1915). The defendant was convicted

of conspiracy to illegally import Chinese aliens. Having taken the notion that Woo Wai, a
Chinese merchant, had knowledge of a smuggling operation in the San Francisco area, a
government immigration agent spent 18 months persuading Woo Wai to smuggle Chinese
aliens across the Mexican border. The plan was to catch Woo Wai in the act and then use
the threat of prosecution to extort from him information about the San Francisco operation.
The district court had submitted the case to a jury under a charge which precluded the
defense of entrapment. The Ninth Circuit Court of Appeals held that the failure to charge
on entrapment was reversible error. Presumably, the jury could find that there was no
conspiracy since the government agents who were in on the scheme had no real intention of
allowing the defendant to complete the crime. Moreover, public policy was against sustaining
a conviction where the illegal scheme originated with government officers. The case was
remanded for a new trial.

14. 411 U.S. at 439-40 (Stewart, J. dissenting); see generally Orfield, The Defense of
Entrapment in the Federal Courts, 1 DUKE L.J. 39 (1967); Mickell, The Doctrine of Entrap-
ment in the Federal Courts, 90 PA. L. REv. 245 (1942); see also Comment, The Doctrine of
Entrapment and its Application in Texas, 9 S.W.L.J. 456 (1955), which contains a state by
state listing of the availability of the entrapment defense. 9 S.W.L.J. at 465 n.44.



Supreme Court first recognized and applied the entrapment defense in
Sorrells v. United States. '5 In Sorrells, a federal prohibition agent, posing
as a tourist, first gained the defendant's confidence by engaging him in
conversation about common war experiences and then asked the defendant
to get him some liquor. Twice the federal agent asked and twice he was
refused. On the third request, the defendant relented. He was subsequently
prosecuted for violating the National Prohibition Act.'" In the majority
opinion by Mr. Chief Justice Hughes, the Court held that the defendant
was entitled to avail himself of the defense of entrapment. The Court
reasoned that, as a matter of statutory construction, Congress could not
have intended that an otherwise innocent defendant be prosecuted when
he had been lured into violation of the Act by a government agent. 7 A jury
could have found that the defendant's conduct fell within this implied
exception to the law, and because the trial court had held that as a matter
of law there was no entrapment and had refused to charge the jury on the
defense, the Court reversed and remanded for another trial under appropri-
ate instructions.8

The Court again considered the entrapment defense almost a full
quarter century later in Sherman v. United States,9 where the defendant
had been convicted of selling narcotics. At a doctor's office where he was
undergoing treatment for narcotics addiction, Sherman met a government
informer (himself an addict) who through repeated importunings, finally
convinced Sherman to help him obtain a source of drugs. The informer
then arranged to have federal officers observe as Sherman passed drugs to
him. 2' In an opinion by Mr. Chief Justice Warren, the Court implicitly re-
affirmed the decision in Sorrells2 and held that the undisputed testimony
of the government's witnesses established entrapment as a matter of law
because the criminal design had originated with the government and the
offense was the result of the creative activity of the government. 22

The majority views in Sorrells and Sherman established that the proper
focus of the entrapment defense was the accused's intent or predisposition

15. 287 U.S. 435 (1932).
16. Id. at 439-41.
17. Id. at 448. The evidence at trial tended to establish that Sorrells was a sober, reliable

sort who "did not fool with whiskey," and although the government produced three witnesses
who testified that Sorrells had the "general reputation of a rum runner," it was unable to
produce any evidence that he had ever before possessed or sold any liquor. Id. at 440-41.

18. Id. at 452.
19. 356 U.S. 369 (1958).
20. Id. at 371.
21. Id. at 372.
22. Id. at 373-75. The Court further held that the government could not disclaim responsi-

bility for the actions of its unpaid informer who induced the defendant to sell narcotics. Id.
at 373-74. Also, the Court held that Sherman's past narcotics offenses-a nine-year-old sales
conviction and a five-year-old possession conviction-were insufficient to establish predispo-
sition. Id. at 475.
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to commit the crime charged. 23 To avail himself of the defense, the accused
must plead not guilty and raise entrapment as an affirmative defense,
whereupon the controlling question becomes "whether the defendant is a
person otherwise innocent whom the Government is seeking to punish for
an alleged offense which is the product of the creative activity of its own
officials. ' 2

1 On the one hand, the defendant may raise an issue concerning
the conduct of the government agent, while on the other hand he will be
"subjected to 'an appropriate and searching inquiry into his own conduct
and predisposition' as bearing on his claim of innocence. '2 5

For a truly innocent defendant this formulation of the entrapment de-
fense is not overly objectionable, 6 but for a defendant who has a prior
criminal record or a somewhat shady past and generally bad reputation,
it is "Catch-22" at best. To put the government's conduct in issue, he must
be willing to spread his own past and reputation on the record. The govern-
ment can introduc* direct and hearsay evidence on the defendant's prior
(and subsequent, if any) criminal convictions, prior criminal activity for
which he was not convicted, and his general reputation and character-all
to make its case on the predisposition issue. 27 This raises the additional
problem that juries tend to be unresponsive to the entrapment defense
because the defendant effectively admits to commission of the crime
though disclaiming responsibility for his actions, while the government
generally can make the defendant look something less than "innocent. ' 2

Moreover, because a defendant's prior criminal record will virtually fore-
close the possibility of his ever establishing entrapment to the satisfaction
of a jury, the level of permissible police activity on the street varies accord-
ing to the police officer's knowledge of the defendant's past-and those
with a "guilty" past can be subject to greater police pressures and induce-
ments.2.

This majority view of the entrapment defense was strongly criticized by
Mr. Justice Roberts, concurring in Sorrells,30 and by Mr. Justice Frank-

23. Cf. United States v. Russell, 411 U.S. at 429.
24. 287 U.S. at 451.
25. Sherman v. United States, 356 U.S. at 373, quoting from Sorrells v. United States,

287 U.S. at 451; cf. United States v. Morrison, 348 F.2d 1003, 1004-05 (2d Cir. 1965); United
States v. Chisum, 312 F. Supp. 1307, 1309 (C.D. Cal. 1970). Presumably both issues are for
the jury to decide.

26. It may be argued, however, that there is no truly innocent defendant. He must have
had some larceny in his heart or he would not have been enticed at all, though this problem
is fairly well resolved by Judge Learned Hand's "ready complaisance" formulation in United
States v. Becker, 62 F.2d 1007, 1008 (2d Cir. 1933).

27. See, e.g., Orfield, supra note 14, at 59-60 and cases collected nn.119-126; cf. MODEL
PENAL CODE §2.10 Entrapment, Comment 5 at 21 (Tent. Draft No. 9, 1959).

28. Cf. Bancroft, Administration of the Affirmative Trap and the Defense of Entrapment:
Device and Defense, 31 U. CI. L. REV. 137, 162 (1963).

29. Cf. Mr. Justice Frankfurter, concurring in Sherman v. United States, 356 U.S. at 383;
MODEL PENAL CODE §2.10 Entrapment, Comment 3 at 20 (Tent. Draft No. 9, 1959).

30. 287 U.S. at 453, joined by Justices Brandeis and Stone.
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furter, concurring in Sherman.:" Beginning with the proposition that the
majority's implied exception theory was sheer fiction, 2 the minority view
was that the correct focus was the level of government involvement, and
the correct procedure was a plea in bar with a decision by the court on the
entrapment issue. They reasoned that public policy requires the prosecu-
tion to be estopped where there is evidence of government misconduct :': in
order to preserve the integrity of the courts. :" Indeed, Mr. Justice Frank-
furter went so far as to suggest that the majority formulation came danger-
ously close to running "afoul of fundamental principles of equality under
law." :" This split in the Court over the correct view of entrapment has
never been resolved. On only two occasions since Sherman has the Court
considered the entrapment defense. In Raley v. Ohio,"' a case arising in a
non-criminal context and thus involving no question of the defendant's
predisposition, the Court held that the government actions clearly violated
fundamental principles of due process, 7 and in Lopez v. United States,:"
the Court declined even to discuss the conflicting views on entrapment
(and thus declined to disavow the minority approach) because "under any
approach, petitioner's belated claim of entrapment was insubstantial.'

The view of entrapment outlined by the Sorrells and Sherman majorities
has proved less than satisfactory,"' and has spawned considerable discus-
sion and criticism in scholarly journals.4 ' The American Law Institute has

31. 356 U.S. at 378, joined by Justices Douglas, Harlan, and Brennan.
32. Id. at 379.
33. 287 U.S. at 457; cf. United States v. Casey, 276 U.S. 413, 425 (1928) (Brandeis, J.,

dissenting).
34. 356 U.S. at 380; cf. McNabb v. United States, 318 U.S. 332, 341 (1943).
35. 356 U.S. at 383.
36. 360 U.S. 423 (1958).
37. Id. at 438-39. The Court reversed the petitioner's state court conviction for exercising

his privilege against self-incrimination before a state legislative commission in violation of
the state's immunity statute. The Ohio State Commission on Un-American Activities had
clearly told Raley that the privilege against self-incrimination was available to him when he
testified, and no mention was made of immunity from prosecution or the state's immunity
statute. Nevertheless, he was prosecuted for invoking the privilege in the face of the statutory
grant of immunity. The Court characterized the state's action as "the most indefensible sort
of entrapment." Id. at 438.

38. 373 U.S. 427 (1963).
39. Id. at 434. A government agent had gone into Lopez' tavern to investigate the possibil-

ity of his liability for cabaret tax. Without any suggestion or inducement from the agent,
Lopez offered to pay him to forget the matter. Lopez was convicted for attempted bribery.

40. Cf. Mr. Justice Frankfurter's statement in his concurring opinion in Sherman v.
United States:

The lower courts have continued gropingly to express feelings of outrage at conduct
of law enforcers that brought recognition of the defense in the first instance, but
without the formulated basis in reason that is the first duty of courts to construct
for justifying and guiding emotion and instinct. 356 U.S. at 378.

41. See, e.g., Orfield, supra note 14; Mickell, supra note 14; Bancroft, supra note 28;
Donnelly, Judicial Control of Informants, Spies, Stool Pigeons, and Agent Provacateurs, 60
YALE L.J. 1091, 1098-1115 (1951); Rotenberg, The Police Detection Practice of
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adopted the minority view in its Model Penal Code, taking the position
that the defense of entrapment should be raised by a plea in bar and the
issue tried to the court without a jury,4" on the theory that the defense
exists primarily as a way to "deter wrongful conduct on the part of the
government. . . ." This approach was also recommended by the Na-
tional Commission on Reform of Federal Criminal Law." Commentators
have recognized the limitations and pitfalls of the majority approach and
have made arguments and proposals for raising the defense of entrapment
to constitutional levels, variously suggesting due process, the fifth amend-
ment privilege against self incrimination, or the fourth amendment protec-
tion against unreasonable search and seizure.15 A recent trend among the
lower federal courts has been toward adopting the minority view of Justices
Roberts and Frankfurter, or some variant thereof, focusing on the conduct
of government agents rather than on the predisposition of the defendant,
especially in situations where the defendant has been indicted for receipt,

Encouragement, 49 VA. L. REV. 871, 889 et seq. (1963); Sherrill, The Defense of Entrapment:
A Plea for Constitutional Standards, 20 FLA. L. REv. 63 (1967); Williams, The Defense of
Entrapment and Related Problems in Criminal Prosecutions, 28 FORDHAM L. REV. 399 (1959);
Note, The Serpent Beguiled Me and I Did Eat: The Constitutional Status of the Entrapment
Defense, 74 YALE L.J. 942 (1965) (The title, of course, derives from the first recorded instance
of a plea of entrapment. Confronted in the garden of Eden with her misdeed, Eve replied to
the Lord: "The serpent beguiled me and I did eat." Genesis, 3:13); see also, Comments at 28
COL. L. REV. 1067 (1928) and 49 J. CRIM. L.C.&P.S. 447 (1959); Notes at 73 HARV. L. REv.
1333 (1960), 45 TEXAS L. REV. 578 (1967), and 78 YALE L.J. 1046 (1969).

42. MODEL PENAL CODE §2.13 Entrapment (Proposed Offical Draft, 1962):
(1) A public law enforcement official or a person acting in cooperation with such
an official perpetrates an entrapment if for the purpose of obtaining evidence of the
commission of an offense, he induces or encourages another person to engage in
conduct constituting such offense by either:

(a) making knowingly false representations designed to induce the belief
that such conduct is not prohibited; or
(b) employing methods of persuasion or inducement which create substan-
tial risk that such an offense will be committed by persons other than those
who are ready to commit it.

(2) Except as provided in Subsection (3) of this section, a person prosecuted for
an offense shall be acquitted if he proves by a preponderence of evidence that his
conduct occured in response to an entrapment. The issue of entrapment shall be
tried by the Court in the absence of the jury.
(3) The defense afforded by this section is unavailable when causing or threaten-
ing bodily injury is an element of the offense charged and the prosectuion is based
on conduct causing or threatening such injury to a person other than the person
perpetrating the entrapment.

43. MODEL PENAL CODE §2.10 Entrapment, Comment 1 at 14 (Tent. Draft No. 9, 1959).
44. Proposed New Federal Criminal Code, FINAL REPORT OF THE NATIONAL COMMISSION ON

REFORM OF FEDERAL CRIMINAL LAWS 702 (1971).
45. Note, The Serpent Beguiled Me and I Did Eat: The Constitutional Status of the

Entrapment Defense, supra note 41; Sherill, supra note 41. Sherrill goes so far as to suggest
that the Supreme Court should recognize a basic right "not to be tempted by police to violate
the law." 20 FLA. L. REv. at 65.



possession, or sale of contraband which was supplied by a government
agent.,

In reversing the district court conviction in United States v. Russell,47

the Ninth Circuit Court of Appeals relied heavily on two such cases,
United States v. Bueno8 and United States v. Chisum.4 9 In both of these
cases the defendants were "predisposed" to commit the offenses and had
every intention of breaking the law." Also, in both cases, had the govern-
ment not supplied the contraband, the offense charged would not have
been possible. These cases were, therefore, particularly applicable on their
facts to Russell's conviction, for it was undisputed that he was prosecuted
for the manufacture and sale of only one batch of methamphetam-
ine-that batch which was produced with agent Shapiro's phenyl-2-
propanone.51 Thus, without Shapiro's contribution of an essential ingredi-
ent, Russell would not have been in court on this particular charge. As an
alternative theory to support reversal of the conviction, the Ninth Circuit
also relied on Greene v. United States,2 which held that

when the government permits itself to become enmeshed in criminal ac-
tivity, from beginning to end, to the extent shown here, the same underly-
ing objections which render entrapment repugnant to American criminal
justice are operative. Under these circumstances, the government's con-
duct rises to a level of "creative activity."53

46. United States v. McGrath, 468 F.2d 1027 (7th Cir. 1972); Greene v. United States,
454 F.2d 783 (9th Cir. 1971); United States v. Bueno, 447 F.2d 903 (5th Cir. 1971); United
States v. Chisum, 312 F. Supp. 1307 (C.D. Cal. 1970); cf. People v. Strong, 21 Ill.2d 320, 172
N.E.2d 765 (1961).

47. 459 F.2d 671 (9th Cir. 1972).
48. 447 F.2d 903 (5th Cir. 1971), where the defendant, an addict, was supplied heroin by

a government informer and then convicted for selling that same heroin to a government agent
for whom the informer was working, the sale having been arranged by the informer. In
substance, the government bought the heroin from itself through an intermediary, the defend-
ant, and then charged him with the crime.

49. 312 F. Supp. 1307 (C.D. Cal. 1970), where defendant was supplied counterfeit money
by a government agent and then arrested for receiving the counterfeit bills with intent to pass
them as genuine.

50. In Bueno, the government agent "testified that the defendant was ready, willing and
able to sell the heroin, was not reluctant, did not have to be persuaded, and offered to sell
more to the agent at any time." 447 F.2d at 904. In Chisum, the defendant made initial
contact with one Paul Metzger who had been charged with dealing in counterfeit money.
Defendant offered to buy all the counterfeit money Metzgar had. Metzgar contacted a govern-
ment agent and a trap was laid for Chisum.

51. United States v. Russell, 411 U.S. at 447 (Stewart, J., dissenting). While Russell
admitted to making other drugs, he was prosecuted only for the one batch.

52. 454 F.2d 783 (9th Cir. 1971), where a government agent spent two and one-half years
persuading and helping the defendants get back into the bootleg whiskey business after their
operation had been effectively shut down by a prior arrest and conviction. Despite what the
agent recognized as reluctance on the part of the defendants, he treated them as partners,
offered to supply them with still equipment, a still location, and an operator for the still; he
actually did supply them with a full ton of sugar at wholesale prices, and was their only
customer. And, of course, he arrested them for selling him whiskey. Id. at 786.

53. Id. at 787, citing Sherman v. United States, 356 U.S. at 372. Actually, in Greene, the
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The court reasoned that the rationale underlying Greene was in reality the
same as that underlying Bueno and Chisum, that all were "premised on
fundamental concepts of due process and evince the reluctance of the
judiciary to countenance 'overzealous law enforcement.' -54

Though Mr. Justice Rehnquist's majority opinion in Russell does not
explicitly state why certiorari was granted, strong indications are that it
was to rule on the propriety of the lower court trend to apply the minority
view of the entrapment defense in certain special circumstances."B The
Court specifically rejected the defendant's constitutional argument that
the exclusionary rule as applied to illegal searches and seizures8 and to
confessions 7 should be applied in entrapment cases, reasoning that no
independent constitutional right of Russell's had been violated and that
the government agent had neither violated any federal statute or rule nor
committed any crime when he infiltrated Russell's drug enterprise.' The
defendant suggested, in the alternative, that the Court adopt a constitu-
tional rule that would preclude any prosecution where it was shown that
"the criminal conduct would not have been possible had not an undercover
agent 'supplied an indispensable means to the commission of the crime
that could not have been obtained otherwise, through legal or illegal chan-
nels.' "' This was nothing more than an invitation to adopt the minority
views of Justices Roberts and Frankfurter, concurring in Sorrells and
Sherman respectively, for it would shift the focus to the government's
contribution to the criminal activity. 0 The Court rejected the defendant's
proposed formulation for several reasons. First, because the rule which
Russell proposed would be of no avail to him, for he had admitted to
illegally manufacturing the drug both before and after the batch he made
using Shapiro's propanone, and the evidence clearly showed that he had
independently obtained propanone both before and after he had received
the chemical from Shapiro." Second, while recognizing that the arguments

government agent's activity was not so much "creative" as dogged and persistent, though
perhaps this qualifies as creativity, at least by analogy to Thomas Edison's "genius"-i.e.,
2% inspiration, 98% perspiration.

54. 459 F.2d at 674.
55. E.g., "[T]he [Ninth Circuit] expanded the traditional notion of entrapment, which

focuses on the predisposition of the defendant, to mandate dismissal of a criminal prosecution
whenever the court determines that there has been 'an intolerable degree of governmental
participation in the criminal enterprise.'" 411 U.S. at 427; or again, "[wie think that the
decision of the Court of Appeals in this case quite unnecessarily introduces an unmanageably
subjective standard which is contrary to the holdings of this Court in Sorrells and Sherman."
Id. at 435; or again, "[tihe Court of Appeals was wrong, we believe, when it sought to
broaden the principle laid down in Sorrells and Sherman." Id. at 436.

56. Mapp v. Ohio, 367 U.S. 643 (1961); Weeks v. United States, 232 U.S. 383 (1914).
57. Miranda v. Arizona, 384 U.S. 436 (1966).
58. 411 U.S. at 430.
59. Id. at 431.
60. Id. at 433.
61. Id. at 431.
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in, favor of the minority view had a certain appeal, the Court felt bound
by the precedent of Sorrells and Sherman;12 it was reluctant to overrule
those cases and give the "federal judiciary a 'chancellor's foot' veto over
law enforcement practices of which it did not approve." 3 Third, since the
defense was not of constitutional dimensions, it was up to Congress, not
the Court, to adopt a substantive definition of entrapment different from
that which the Court was already applying."4

From one point of view it is difficult to fault the Court's decision in
Russell. As a practical matter, the affirmative trap is the only way to police
the so-called "victimless crimes ' 6 5 which society seems generally to con-
done or ignore, but which are nevertheless detrimental to society as a
whole." By his own admission, Russell was involved in an ongoing process
of criminal activity, the illicit manufacture of a dangerous drug. 7 Also, the
government agent's activity was clearly distinguishable from the activity
of the agents in Bueno and Crisum. Russell was not given contraband and
then prosecuted for its possession or sale. He was given something quite
legal and prosecuted for doing something quite illegal with it. The Court
is doubtlessly correct in holding that the agent's conduct in the instant
case stops far short of violating fundamental due process. 6 Moreover, the
Court's analysis of the exclusionary rule analogy seems correct, for under
the rule, while illegally obtained evidence or a coerced confession are ex-
cluded, the indictment is not quashed and the prosecution can proceed
with whatever other evidence is available. In an entrapment case, the basic
problem from the defendant's point of view is that there is no constitu-
tional linchpin on which hangs the entrapment defense; so he must come
before the court, objecting to the police conduct and asking that, on gen-
eral principle, the indictment against him be dropped. The simple fact of
the matter is that, because there is no constitutional linchpin, the Court
has refused to undertake a general scheme of policing the police without a
mandate from Congress to the effect that the Court should do so.6 9 This is
ultimately what the Russell decision amounts to, plus the fact that the
Court refused to overrule a longstanding precedent on the basis of argu-

62. Id. at 433.
63. Id. at 435.
64. Id. at 433.
65. Victimless crimes are those crimes involving a willing or consenting victim. Cf. anno-

tations on defense of entrapment with respect to particular types of crimes: 33 A.L.R.2d 883
(1954) (narcotics); 52 A.L.R.2d 1194 (1957) (sexual offenses); 53 A.L.R.2d 1156 (1957) (abor-
tion); 69 A.L.R.2d 1397 (1960) (bribery); 75 A.L.R.2d 709 (1961) (fish and game); 77 A.L.R.2d
792 (1961) (obscenity).

66. Cf. Bancroft, supra note 28, at 138-39.
67. Cf. Judge Learned Hand's statement in United States v. Becker: "[Wlhen the ac-

cused is continuously engaged in proscribed conduct, it is permissible to provoke him to a
particular violation which will be no more than an instance in a uniform series." 62 F.2d at
1008.

68. 411 U.S. at 432.
69. Id. at 433.
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ments that were twice before presented to and rejected by the Court. 7
1

Unfortunately, from another point of view, Russell flatly ignores or re-
fuses to deal with a problem that has vexed the federal courts for over 40
years, namely how to take into account the values stressed by both views
of the entrapment defense. In the majority view, the purpose of the defense -
is to protect only the generally innocent offender, while in the view of the
minority, the purpose is to control police activity, to set some outer limit
on permissible police conduct.7 ' There are obvious values in each view, but
to date the members of the Court have unnecessarily seen the two views
as mutually exclusive." From what does the majority view seek to protect
the generally innocent offender? Since the entrapment defense is available
only when the defendant has been induced by the police,73 the answer must
be from outrageous police activity. Otherwise the defense should be
equally available when the inducement is offered by an ordinary citizen.
Thus it can be seen that some common ground exists: the ultimate purpose
of the entrapment defense is to protect the average citizen (the generally
innocent offender) from outrageous police activity. 74

Given that common ground, the problem seems to resolve into a proce-
dural one-how best to sort out permissible police activity from that which
is outrageous, and how best to sort out the "innocent" defendant from one
who was "predisposed," one who needed little or no inducement to commit
the crime charged; or in other words, how to place some limit on permissi-
ble police activity and also protect the generally innocent while preventing
the "predisposed" from crying "entrapment!" The most sensible answer
suggested so far seems to be a probable cause showing, tried to the
court-which would provide an effective curb on unwarranted police activ-
ity-and a reasonable man standard, tried to the jury, applied to the
nature of the inducement offered to the defendant. 75 Under this formula-

70. Id.
71. Cf. Rotenberg, supra note 42, at 893, 896.
72. See, e.g., United States v. Russell, 411 U.S. at 429 (Mr. Justice Rehnquist for the

majority) and at 441 (Stewart, J., dissenting).
73. Id. at 442.
74. Cf. Judge Learned Hand in United States v. Becker: "The whole doctrine [of entrap-

ment! derives from a spontaneous moral revulsion against using the powers of government
to beguile innocent, though ductile, persons into lapses which they might otherwise resist."
62 F.2d at 1009.

75. Bancroft, supra note 28, at 178. Bancroft proposes the following model statute:
ENTRAPMENT

(1) A person prosecuted for an offense shall be acquitted if a public law enforce-
ment official or a person acting in co-operation with such official for the purpose of
obtaining evidence of the commission of such offense

(a) induces the commission of such offense by employing methods of per-
suasion which create a substantial risk that such offense will be committed
by an ordinary citizen; or
(b) solicits the commission of such offense without reasonable cause to
believe that such person has committed or will commit it.
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tion, the court would first decide if the police had probable cause to suspect
the defendant and lay a trap for him. If the answer is yes, then the case
would proceed to a jury trial where the principal issue would be whether
the reasonable man, the ordinary non-criminal type citizen, would have
yielded to the police inducement. If the answer is clearly no, then the jury
could properly find the defendant "predisposed" and disallow his claim of
entrapment. This approach at least attempts to recognize and accommo-
date the values and virtues of both the majority and minority views. On
the one hand the courts would have some control over police activity by
applying a standard which they are accustomed to applying in criminal
cases. On the other hand the jury is asked to evaluate the defendant's
conduct by an objective standard which juries are long accustomed to
applying. And the very real danger that the jury might find the defendant
guilty mainly on the basis of his past criminal record and general reputa-
tion would be obviated by allowing them to be considered only by the court
in determining the probable cause issue.

While this may not be a final and fully satisfactory solution to the
problem of the entrapment defense, it is at least an intermediate step that
is preferable to the Supreme Court's stand-pat position in Russell. The
Court does leave the door ajar for the minority view, but only to the extent
of conceding that police activity might conceivably be so outrageous that
due process principles would absolutely bar prosecution. In the meantime,
the entrapped defendant who might appear "predisposed" 7 is left to won-
der if the facts of his case violate fundamental principles of due process.
The Russell decision is of slight benefit in providing an answer.

RICHARD EVEN NETTUM

(2) The issue in clause (1)(a) shall be tried by the jury. The issue in clause (1)(b)
by the judge.

Cf. Sherrill, supra note 42, who suggests a similar test, i.e., probable cause before solicitation
and reasonable methods of solicitation. 20 FLA. L. REV. at 80.

76. See text accompaning note 26 supra.
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