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SYNOPSIS

Administrative law judicial decisions for the year 1972-73 can be characterized as extending the lines which were first drawn in previous years. The
right to notice and hearing prior to adverse agency action was further
defined and applied to zoning applications by the Georgia Supreme Court.
The United States Supreme Court extended these procedural rights of
notice and hearing to parolees, and also to college professors having "de
facto" tenure. The applicability of appellate procedures under the Georgia
Administrative Procedure Act to agencies having different statutory procedures was the subject of three Georgia Court of Appeals decisions. These
opinions, unfortunately, leave this subject in a state of uncertainty. However, it is clear that all available administrative remedies must be exhausted within an agency before a petition for judicial review may be filed
under the APA. The authority for "investigative" subpoenas was discussed
by the Georgia Supreme Court and held valid for use by the Insurance
Commissioner and other agencies having the requisite statutory authority.
A raft of legislation with important administrative law implications was
passed at the 1973 session. Of particular importance were complete new
regulatory codes on the subjects of transportation, state-owned real property, securities and registration of securities dealers, mobile homes, banks
and banking, state bond issues, and civil defense. Also, important new
powers in the area of utility regulation were granted to the Georgia Public
Service Commission.
In summary, administrative authority and regulation is expanding in an
"octopus" fashion to touch even more facets of life and business, and the
following topical discussion was necessarily designed to touch only the
highlights of developments in administrative law affecting the state for the
year 1972-73. The assumption is that such brief discussion will helpfully
indicate what should be considered and further researched, rather than
what conclusions can be drawn.
RULES

A "Rule" within the scope of the Georgia Administrative Procedure Act'
is defined as follows:
* Partner in firm of McConaughey and Hincey, Decatur, Georgia. A.B., Emory University
(1964); LL.B., Emory University School of Law (1965); LL.M., Harvard University School of
Law (1966). Former Assistant Attorney-General of Georgia (1968-72); member of the State
Bar of Georgia.
1. Hereinafter the Georgia Administrative Procedure Act (Ga. Code Ann. Ch. 3A-1)
(Supp. 1972) will be referred to as the APA.
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"Rule" means each agency regulation, standard or statement of general
applicability that implements, interprets or prescribes law or policy, or
describes the organization, procedure, or practice requirements of any
agency. The term includes the amendment or repeal of a prior rule but
does not include the following:
(1) Statements concerning only the internal management of an
agency and not affecting private rights or procedures available to
the public;
(2) Declaratory rulings issued pursuant to section 3A-112;
(3) Intra-agency memoranda;
(4) Statements of policy or interpretations that are made in the
decision of a contested case;
(5) Rules concerning the use or creation of public roads or facilities which are communicated to the public by use of signs or
symbols;
(6) Rules which relate to the acquiring, sale, development and
management of the property (both real and personal) of the State
or of an agency;
(7) Rules which relate to contracts for the purchases and sales
of goods and services by the State or of an agency;
(8) Rules which relate to the employment, compensation, tenure, terms, retirement, or regulation of the employees of the State
or of an agency;
(9) Rules relating to loans, grants and benefits by the State or
of an agency;
(10) The approval or prescription for the future of rates or
prices.2
This statutory definition of a "Rule" can be critical in determining
whether certain agency actions, e.g., statements, declarations, agreements,
etc., must be published and filed as required by the strict APA procedure
for the adoption of rules.3 For example, in Orkin Exterminating Co. v.
Blackmon,' the appellant contended that its agreement with the Revenue
Commissioner as to the time when assessments and application for refunds
of state sales taxes could be made was a "Rule" requiring filing under the
APA. Since there was no formal "filing" in this case, Orkin argued that
the agreement could not be enforced. The supreme court, however, held
that such an agreement is a "matter between the parties" only and is not,
therefore, a statement of "general applicability" subject to the APA.5
Interpretationof Rules
A general proposition often quoted by courts is that interpretations of a
2.
3.

GA. CODE ANN. §§3A-102(a)-(f) (Supp. 1972).
GA. CODE ANN. §§ 3A-103 to -105 (Supp. 1972).

4. 229 Ga. 146, 190 S.E.2d 43 (1972).
5. Id. at 149, 190 S.E.2d at 45.
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rule or law by an administering agency, while not conclusive, are to be
given great weight on judicial review.' The resulting decisions, however,
demonstrate that an agency's interpretation will be respected only insofar
as it conforms to the court's interpretation, as quite aptly stated by the
court of appeals in Belton v. Columbus Finance & Thrift Co.:'
Although administrative rulings are not binding on this court, they will
be adopted when they conform to the meaning which this court deems
should properly be given.'
In this case, the question of interpretation was whether a "Disclosure
Statement" of effective interest rates as required by the "Truth-inLending" laws and "Regulation Z" 9 correctly itemized the interest rates
and loan fees as charged by the finance company. The court of appeals
considered carefully the forms recommended by the Board of Governors of
the Federal Revenue System for compliance with Regulation Z, compared
this with its own view of the purpose of the Truth-in-Lending Act and
found that the finance company had substantially complied with the disclosure requirements.' 0
Application of Rules in Civil Litigation
It often happens that rules of regulatory agencies, such as the Georgia
Public Service Commission, become decisive of the issues in civil litigation.
The laws and rules of the Georgia Public Service Commission governing
motor common carriers require certificated carriers to file proof of liability
insurance for the benefit of the public." Under decisions of the Georgia
courts, this "public purpose" insurance can be enforced by an injured
member of the public, even though the insurance policy is not actually in
effect between the insurer and the insured motor carrier." When this happens, the insurer may try to indemnify its loss by proceeding against the
insured carrier under an indemnity endorsement provision of the policy.
In Smith v. National Union FireInsurance Co. ,,"this was successfully done
by arguing that the Commission rules, although making a lapsed policy
effective for the benefit of the public, did not avoid the contract liability
6. Mitchell v. Steinmetz, 175 F. Supp. 761 (S.D. Ga. 1959); Brown v. Quality Fin. Co.,
112 Ga. App. 369, 145 S.E.2d 99 (1965).
7. 127 Ga. App. 770, 195 S.E.2d 195 (1972).
8. Id. at 772, 195 S.E. 2d at 197.
9. Federal Consumer Protection Act, 15 U.S.C. §1601 et seq.; 12 C.F.R. §226 (1973).
10. 127 Ga. App. 770, 195 S.E.2d 195 (1972).
11. GA. CODE ANN. §68-612 (Rev. 1967); Rule 35, "Motor Common Carriers" Rules of the
Georgia Public Service Commission.
12. See Garden City Cab Co. v. Fidelity and Cas. Co., 80 Ga. App. 850, 57 S.E.2d 683
(1950).
13. 127 Ga. App. 752, 195 S.E.2d 205 (1972).
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of the insured to the insurer. There was a strong dissent by Judge Quillian, who wanted a closer examination of Commission Rule 35 to see how
its provisions affected the policy contract rights of indemnification. 4 Judge
Quillian also mentioned that there was no evidence as to whether the
Commission Rule was in effect for the time involved in this case and
further emphasized that the terms of agency rules must, in the absence of
statute, be proven just like any fact, i.e., they are not subject to proof by
5
judicial notice.'
However, an agency rule, properly proven, carries the same weight as a
statute. In Southern Railway Co. v. Martin" Public Service Commission
rules establishing safety precautions for drivers of motor carriers were requested to be charged in a negligence case. The court of appeals held that
such rules were applicable under the evidence, and that the violation of a
valid rule of the Public Service Commission is negligence per se if the rule
was passed for the benefit of the complaining party and if the violation was
the proximate cause of the injury. 7
ADMINISTRATIVE HEARINGS

Notice
The constitutional requirements for prior notice of zoning proceedings
were succinctly stated in F.P. Plaza, Inc. v. Waite." The Fulton County
Zoning Law" provides a two-stage hearing procedure prior to rezoning:
first, a hearing before the Atlanta-Fulton County Joint Planning Board,
and thereafter, a final hearing before the County Commission. The notice
of hearing before the Joint Planning Board requires posting a sign on the
affected property and mailing notices to specified property owners.0 Those
objecting to the rezoning application challenged the preliminary notice
procedures as defective under the due process clause of the United State
Constitution. The supreme court, however, noted that the Joint Planning
Board had no final authority to effect a rezoning and held as follows:
We therefore hold that defective notice or lack of notice of the preliminary
hearing before the planning commission which cannot rezone property. . ., is not violative of procedural due process or equal protection,
provided such party has due and legal notice of the hearing on the matter
of rezoning before the county governing authority, the body which can
14. Id. at 755, 195 S.E.2d at 207.
15. Id. at 757, 195 S.E.2d at 208; see also Atlanta Gas Light Co. v. Newman, 88 Ga. App.
252, 256, 76 S.E.2d 536, 539 (1953).
16. 125 Ga. App. 653, 188 S.E.2d 819 (1972).
17. 125 Ga. App. at 655, 188 S.E.2d at 821.
18. 230 Ga. 161, 196 S.E.2d 141 (1973).
19. Ga. Laws, 1968, p. 3769.
20. 230 Ga. at 163, 196 S.E.2d at 143.
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rezone land and thereby deprive a party of his property rights. Procedural
due process is afforded if an affected party has an opportunity to be heard
at any time before
the rezoning decision is reached by the county govern2
ing authority. '
The court defined the minimum constitutional notice required for hearings
before the governing authority as "notice by publication":
We hold that such notice by publication of a rezoning hearing to be held
by a governing authority of a county is proper and adequate insofar as the
requirements of procedural due process and equal protection are concerned. Such notice by publication puts all parties, wherever located, on
notice that a public hearing will be held at the stated time and place
before the governing authority which is considering an application to rezone land under the jurisdiction of the governing authority. .

.

. Such

notice by publication is all that affected property owners are entitled to,
and

. . .

their legal or constitutional rights are not violated by the rezon-

ing of property when such notice by publication is given. [Citation omitted.]2
The opinion added that "once that notice is given and the hearing is
conducted before the governing authority, it then has almost unrestricted
' '23
authority with respect to the time and manner in making its decision.
But, notwithstanding the latter statement in the F.P.Plaza opinion, the
"time and manner" of making a zoning decision can be so restrictive as to
deny legal rights of the complainants. For example, in Pendley v. Lake
Harbin Civic Association,2' several zoning petitions were scheduled to be
heard before the Clayton County Commission on October 11, 1972, at 7:30
p.m. In fact, however, the hearing continued until the wee hours of the
following morning at 3:30 a.m. The hearing room accommodated approximately 50 persons, yet 1200 to 1500 people were present to attend the
public hearing. The people were packed so closely in the corridor outside
the hearing room that those interested in various petitions could not get
close to the door, much less inside the hearing room.25 When the frustrated
complainants sought an injunction against an adverse zoning decision, the
trial court agreed that the "government's business should not be conducted
in unreasonable places, at unreasonable hours," and that such procedure
was "unreasonable to the extent that the general public was deprived of
an effective public hearing before the Commissioners."6 On appeal the
Georgia Supreme Court affirmed this aspect of the trial court's order, but
added the following:
21.
22.
23.
24.
25.
26.

Id.
Id. at 163-64, 196 S.E.2d at 144.
Id. at 165, 196 S.E.2d at 144.
230 Ga. 631, 198 S.E.2d 503 (1973).
Id. at 634, 198 S.E.2d at 505.
Id.
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To invalidate a rezoning hearing with respect to an application for rezoning . . . being considered at the hearing, it is necessary for the party
attacking the hearing. . . to show that he or some other party vitally and
materially affected by the decision made pursuant to the hearing was
deprived of an opportunity to be heard. . . . He also has the burden of
showing that the views and testimony that would have been given at the
hearing were not merely cumulative of the views and the testimony that
were actually presented at the hearing.27
Right to PriorHearing
The right to a hearing prior to prejudicial action by an agency under the
fourteenth amendment was held applicable by the United States Supreme
Court to parolees s and to college professors having "de facto" tenure,2" but
30
denied to non-tenured professors.
In Morrissey v. Brewer,3' the question presented was whether parole
status can be revoked by traditional parole boards without a hearing. It
was held that revocation of a parole does not carry the full panoply of rights
due a defendant in criminal proceedings, but calls for more protection than
in an "in-custody proceeding." The parolee's liberty involves "significant
values" within the protection of the due process clause, and termination
of those liberties requires a hearing before an impartial hearing officer who
is to determine if there is reasonable proof of a violation of parole requirements. 32 The minimum due process requirements were stated to be as
follows:
(1) A hearing instituted reasonably soon after the alleged violation;
(2) Written notice of the charges;
(3) Disclosure to the parolee of evidence to be introduced against him;
(4) Opportunity to be heard in person and to present documentary evidence and witnesses;
(5) The right to confront and cross-examine adverse witnesses, unless
the hearing officer specifically finds good cause for not allowing confrontation;
(6) A neutral and detached hearing body;
(7) A written statement of findings.3
It was mentioned that such hearing is to be "a narrow inquiry" within a
27. Id. at 637, 198 S.E.2d at 503. It should be noted that adequate notice can have
important implication sin civil suits to enjoin violations of restrictive covenants in deeds; e.g.,
the plaintiff may be guilty of laches if he files suit after substantial funds have been invested
by the defendant. See Davies v. Currey, 230 Ga. 190, 196 S.E.2d 382 (1973).
28. Morrissey v. Brewer, 408 U.S. 471 (1972).
29. Perry v. Sindermann, 408 U.S.593 (1972).
30. Board of Regents v. Roth, 408 U.S. 564 (1972).
31. 408 U.S.471 (1972).
32. Id. at 488-89.
33. Id. at 489.
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process flexible enough to consider informal evidence, for example, letters,
3
etc., not admissable in an ordinary criminal trial.
In Board of Regents v.Roth,3 the question was whether a "non-tenured"
state university professor was entitled to a hearing after notification that
he will not be re-hired. Holding that no prior hearing was required in this
case, the United States Supreme Court explained that procedural due
process applies only to deprivation of interests within the scope of the
fourteenth amendment's protection of liberty and property, and such range
of protection is not infinite. Rather, procedural due process protects only
those interests that a person has already acquired in specific benefits.
There is no loss of "liberty" here, and no loss of "property," since the
professor was hired only for one year, and there was no vested interest in
employment for the next year.
On the other hand, if the college has a de facto tenure policy, as shown
by rules and policies officially promulgated and fostered, and if the professor has relied upon such policies for a period of time and under such
circumstances as to create an "expectancy" of re-employment (e.g., ten
years employment under a series of one-year contracts), a failure to re-hire,
particularly on grounds indicating a denial of free speech, without opportunity for a hearing would violate procedural due process."
Agency Subpoenas
The Georgia Insurance Commissioner issued a subpoena dated October
26, 1971, requiring the witness to appear before the Commissioner and
testify with respect to matters under consideration, and further, to "bring
all records . . .and documents . . .pertaining to such matters. ' 37 The
witness immediately filed a motion in the Fulton County Superior Court
to quash the subpoena, claiming that there were no proceedings pending
before the Commissioner relating to the subject of the subpoena, that it
was issued without lawful authority and the complainant was being deprived of a hearing to discover the purpose of the subpoena.3 The Georgia
Supreme Court carefully researched and stated the statutory powers of the
Comptroller General and Insurance Commissioner. 3 The court specifically noted that powers of the office are both "investigative and quasijudicial,"" and that the "investigative" powers are not restricted to those
instances of a pending hearing. The court explained that to quash an
34.

35.

Id.

408 U.S. at 575.
36. Perry v. Sindermann, supra, note 29.
37. Southeastern Adjusters, Inc. v. Caldwell, 229 Ga.4, 6, 189 S.E.2d 76, 77 (1972).
38. Id. at 6, 189 S.E.2d at 78.
39. Id. at 7, 189 S.E.2d at 78.
40. For a general discussion of these two administrative functions, see South View Cemetery Ass'n v. Harley, 199 Ga. 478, 34 S.E.2d 863 (1945).
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investigative subpoena in light of these specific statutory powers would
"thwart" the power to investigate which the General Assembly has vested
in the Insurance Commissioner.' Thus, by negative implication, this holding would seem to deny the right of an administrative agency to issue an
"investigative" subpoena in the absence of specific statutory authority.,'
Agency Findings
The APA provides that a final decision of an agency in a contested case
shall "include findings of fact and conclusions of law, separately stated.""
As applied to hearings under the Georgia ."Implied Consent Law"" the
court of appeals held in MacLafferty v. Department of Public Safety"5 that
the hearing officer must make at least two findings of fact:
[First,] that the offending motorist was advised by the arresting officer
of the statute requiring the motorist to submit to a chemical test of his
. . . blood or breath for the purpose of determining the alcoholic content. . ., and [second,] that failure to do so will result in the suspension
of his . . . privilege to operate a motor vehicle for a period of six months.
Thereafter, the hearing officer must render a conclusion of law covering
these findings of fact to afford a legal basis for

. .

. [the] order suspend-

ing the motorist's privilege to operate a vehicle for six months. Where the
offending motorist seeking judicial review of such suspension order shows
that both of the above mentioned findings of fact were not made, the order
will be held to be unauthorized."
In reversing the agency's decision for failure to make such findings, the
court of appeals added that the APA does not require that the offending
motorist make a motion for rehearing prior to seeking judicial review. 7
41. 229 Ga. at 8, 189 S.E.2d at 78.
42. It has been held elsewhere that the discovery provisions for depositions, interogatories,
etc. under the Civil Practice Act, GA. CODE ANN. §81A-126 et seq. are not applicable to
administrative proceedings in the absence of statutory authority specifically relating to that
agency procedure. National Biscuit Co. v. Martin, 225 Ga. 198, 167 S.E.2d 140 (1969). However, the APA, GA. CODE ANN. §3A-114(a)(6) (Supp. 1972), specifically provides as follows:
"The agency, the hearing officer, or any representative of the agency... shall have authority
to do the following: . . . Sign and issue subpoenaes, . . . provide for the taking of testimony
by deposition or interogatory." Section 3A-122 confirms this authority by specifying that
"every agency is granted all autority necessary to comply with the requirements of this
Chapter through the issuance of rules or otherwise."
43. GA. CODE ANN. §3A-118(b) (Supp. 1972).
44. GA. CODE ANN. §68-1625.1 (Supp. 1972).
45. 126 Ga. App. 631, 191 S.E.2d 490 (1972), rev'd on other grounds, 230 Ga. 22, 195
S.E.2d 748 (1973); see notes 64-70 infra and accompanying text.
46. 126 Ga. App. at 632, 191 S.E.2d at 491 (emphasis in original).
47. Id., 191 S.E.2d at 492.
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APPEALS FROM AGENCY DECISIONS

Time of Taking Appeal
Some confusion seems to exist in the court of appeals decisions concerning the time for taking an appeal from decisions of the Department of
Public Safety revoking drivers' licenses.
In Freeman v. Department of Public Safety, 8 a driver's license was
suspended on May 8, 1972, under the Georgia Motor Vehicle Safety Responsibility Act.4" On May 25, seventeen days later, the aggrieved driver
filed a "petition for review" pursuant to Section 20 of the APA authorizing
application for appeal within thirty days after a final agency decision. 0
The trial court dismissed the petition, and the court of appeals affirmed,
based on the provision of the Motor Vehicle Safety Responsibility Act that
persons aggrieved by decisions under that Act have the right to appeal to
the superior court in the same manner as appeals from the court of ordinary. 5' An appeal from a judgment of the court of ordinary must be entered
within four days from the date of decision" rather than within thirty days
as provided by the APA. The rationale for the court of appeals decision was
that even though the APA was enacted subsequent to the Motor Vehicle
Safety Responsibility Act, the provision stating, "nothing in this [law]
shall be held to . . . limit or repeal additional requirements imposed by
statute or otherwise required by law"53 shows a "clear legislative intent"
that appeals from decisions under the Safety Responsibility Act are controlled exclusively by the appellate procedures there outlined." And since
the appellant failed to file her appeal within four days, the appeal must
be dismissed.
However, in an earlier decision 55 another division of the court of appeals
held that appeals under the "Implied Consent Law"56 "in similar fashion
to the Motor Vehicle Safety ResponsibilityAct" are controlled by the APA
which authorizes a petition for review within thirty days.
Adding to the confusion is a third opinion of the court of appeals s which
notes that the four days provided for appeals from the court of ordinary,
incorporated by the Safety Responsibility Act as the procedure for appeals,
was specifically repealed by Ga. Laws 1972, p. 738 on April 3, 1972. This
48.
49.
50.

51.
52.
53.

54.
55.
56.
57.
58.

127 Ga. App. 773, 195 S.E.2d 203 (1972).
GA. CODE ANN. §92A-601 et seq. (Rev. 1972).
GA. CODE ANN. §3A-120 (Supp. 1972).
GA. CODE ANN. §92A-602 (Rev. 1972).
GA. CODE ANN. §6-202 (Rev. 1964).
GA. CODE ANN. §3A-122 (Supp. 1972).
127 Ga. App. at 774, 195 S.E.2d at 204.
Burson v. Webb, 125 Ga. App. 824, 189 S.E.2d 120 (1972).
GA. CODE ANN. §68-1625.1 (Supp. 1973).
125 Ga. App. at 826, 189 S.E.2d at 122.
Pope v. Wolfe, 128 Ga. App. 226, 196 S.E.2d 412 (1973).
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new act provides for appeals to the superior court within thirty days from
all lower tribunals and agencies. 59
Thus, the issue may now be moot as to the time of taking appeals from
the Department of Public Safety (now thirty days); but there still remains
the question of whether the APA, which was designed to be a complete
procedural code applicable to all agencies not specifically excluded, 0 provides an alternate procedure for appeals from decisions under the Motor
Vehicle Safety Responsibility Act, as well as licensing acts which prior to
the APA contained their own appeal procedures." The Freeman case' 2 may
need to be re-examined in light of the apparent purpose of the APA to
provide an alternative uniform procedure for appeals, while not abrogating
or repealing "additional" requirements which may be imposed by the various licensing acts. 3
Exhaustion of Administrative Remedies
Another decision from the Department of Public Safety was the vehicle
for an important interpretation of the APA appeal provisions. 4 The complainant's driver's license was suspended for her failure to submit to a test
for alcoholic beverages pursuant to the "Implied Consent Law." The
complainant requested and was granted a hearing by an official of the
Department of Public Safety serving as a hearing officer who rendered a
decision suspending her license. Over thirty days later, the complainant
was notified by the Department that the decision of the hearing officer had
become final by operation of law. Section 18 of the APA provides in essential part:
When such representative makes the initial decision, and in absence of an
59. GA. CODE ANN. §6-102 (Supp. 1972). Note that Freeman v. Department of Public
Safety, note 48, supra, involved an agency decision decided on May 8, 1972, apparently after
the effective date of the 1972 amendment extending the time of appeal to thirty (30) days.
60. GA. CODE ANN. §3A-102(a) (Supp. 1972).
61. See particularly the licensing acts under Title 84 of the Ga. Code most of which
provide different statutory methods and procedures for appeals from adverse agency decrees,
but which have been held to come under the APA by implication. See Georgia State Board
of Pharmacy v. Bennett, 126 Ga. App. 307, 190 S.E.2d 788 (1972).
62. 127 Ga. App. 773, 195 S.E.2d 203 (1972).
63. GA. CODE ANN. §3A-122 (Supp. 1972) provides as follows: "Nothing in this Chapter
shall be held to ... limit or repeal additional requirements imposed by statute or otherwise
recognized by law nor diminish any delegation of authority to any agency nor create any
substantive rights, but shall be procedural." This language seems to indicate authority for
an alternative procedure to that provided in other acts; otherwise, the purpose of the APA to
provide a uniform administrative procedure would be thwarted in the face of multifarious
procedures followed by agencies prior to its enactment. Also, GA. CODE ANN. §3A-120(a)
(Supp. 1972), providing for judicial review of contested cases, states that "[tihis section does
not limit utilization of or the scope of judicial review available under other means of review,
redress, relief, or trial de novo provided by law."
64. Department of Public Safety v. MacLafferty, 230 Ga. 22, 195 S.E.2d 748 (1973).
65. GA. CODE ANN. §68-1625.1(a) (Supp. 1972).
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application to the agency within 30 days from the date of notice of the
initial decision for review, or an order by the agency within such time for
review on its own motion, such initial decision shall, without further proceedings, become the decision of the agency."
The complainant, without having petitioned the Department for review as
provided above, appealed directly to the superior court which affirmed the
decision of the Agency. On appeal to the court of appeals, the trial court
was reversed for failure to make the required findings of fact, and it was
held that the complainant's failure to make a motion for rehearing before
the agency was not a pre-requisite for appeal.' However, on the Department's application for certiorari to the Georgia Supreme Court, the court
of appeals was reversed. The supreme court first noted that the question
of whether a motion for rehearing was made was not properly involved in
this case; that the real issue was whether the complainant had "exhausted
all administrative remedies available within the agency" as a precondition
to appeal under Section 20 of the APA.1" The court concluded that the
complainant had no standing to complain of the hearing officer's initial
decision because of the failure to exhaust administrative remedies by
applying to the agency for review. The underlying policy for this requirement was explained as follows:
A review by the agency would have afforded the opportunity of satisfying
the . . .complaint as to the findings of the hearing officer's initial deci-

sion by affirmative action, by resort to the evidence before it.
But here, the holding of the Court of Appeals would require the superior
court to pass upon an administrative complaint when the agency had not
been required to do so. This is contrary to a basic principle of administrative law. The Act seeks to avoid this result so that agencies such as the
Department of Public Safety can deal with disputes at the agency level,
and with its own personnel without burdening the Courts, except as a last
resort."
The court added that in those instances, not involved in this case where
review by the agency "would not provide an adequate remedy," as for
example, because of bias of the agency members, there is specific provision
for immediate appeal notwithstanding the exhaustion requirement.'
Adequate Remedies at Law
In Guice v. Pope," the familiar rule was applied that "a court of equity
66.
67.
68.
69.
70.
71.

GA. CODE ANN.

§3A-118(a) (Supp. 1972).

126 Ga. App. 631, 191 S.E.2d 490 (1972).
GA. CODE ANN.

§3A-120(a) (Supp. 1972).

230 Ga. at 28, 195 S.E.2d at 751,
Id. at 27-28, 195 S.E.2d at 751, referring to GA. CODE ANN. §3A-120(a) (Supp. 1972).
229 Ga. 136, 189 S.E.2d 424 (1972).
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will not take jurisdiction of an action where an administrative remedy is
provided by statute.""' Here the trial court had ordered the appellant to
surrender his driver's license pending examination by the Department of
Public Safety. The appellant brought an action for injunction against the
Director of the Department praying that his license be returned forthwith.
After- dismissal of the petition by the trial court, the supreme court affirmed on the ground, inter alia, that there was provision for administrative appeal from adverse decisions of the Department of Public Safety,
thus the court had no equity jurisdiction. Mr. Justice Nichols disagreed
as to this ground, emphasizing that the relief sought by the appellant, viz.,
the return of his driver's license, was not available under the statutory
procedure for review. 13
Certiorari
An infrequently used method of judicial review of an agency decision is
the ancient writ of certiorari. However, as with most of the ancient common law writs, the procedure can be treacherous for the unwary. In Bellew
v. State Highway Department,7 the appellant waited until the thirtieth
day after an adverse decision by the State Personnel Board and applied
for writ of certiorari to the Superior Court of Fulton County. His lawyer
neglected, however, to obtain a sanction for the writ from a superior court
judge prior to filing as required by law:
An applicant for certiorari has thirty days from an adverse decision in
which to apply for certiorari. See Code Ann. § 19-209. He may file same
with the clerk of superior court after sanction by the judge, and the clerk
will thereupon be required to issue a writ of certiorari. See Code § 19-203.
But, absent sanction, the clerk has no authority to file the application or
issue the writ of certiorari. [Citations omitted.])
The fact that a response was filed by the agency without the sanction did
not correct this critical jurisdictional defect."
JudicialReview Standards
The APA provides for strict standards of judicial review and beyond
these a court may not go. The Superior Court of Muscogee County attempted to simply "deny" decision of the Department of Public Safety
revoking a driver's license for failure to comply with the "Implied Consent
Law" in Department of Public Safety v. Byars.77 In rejecting the authority
72.
73.
74.
75.
76.
77.

Id. at 138, 189 S.E.2d at 426.
Id. at 139-40, 189 S.E.2d at 427.
127 Ga. App. 301, 193 S.E.2d 202 (1972).
Id. at 302, 193 S.E.2d at 203.
Id. at 303, 193 S.E.2d at 203.
127 Ga. App. 190, 192 S.E.2d 926 (1972).
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for "denial" of enforcemnt, the court of appeals confirmed that under the
provisions of Section 20 of the APA, the reviewing court "may only affirm,
remand, modify, or reverse the order of suspension," but may not simply
deny enforcement of the order."'
Sovereign Immunity
It sometimes happens that an attempt to overturn an administrative
agency decision by judicial action runs head-on against the doctrine of
sovereign immunity. This doctrine is generally avoided by bringing the
action against the state officer in his personal capacity" or by following a
statutory procedure for review. The latter method was recognized as the
appropriate way for disgruntled taxpayers to lay claim to the federal excise
tax which was refunded to the State for purchase of automobiles during
the period August 15, 1971, to December 31, 1971.10 The supreme court held
that the taxpayers' class action against the Governor and other state officials to recover the refunded excise tax would "affect or control the property or action of the State in a manner not prescribed by statute, is a suit
against the State and cannot be brought without her consent."'" The proper procedure, stated Mr. Justice Undercofler, is a claim for refund as
provided by Ga. Code Ann. §92-8436(b) (Supp. 1972), and the State has
waived her sovereign immunity only to the extent provided by the express
terms of this statute. 2 Furthermore, prior public statements by the officials concerned that no refund would be made are not binding on the State
and do not avoid the necessity for seeking the appropriate statutory remedy:
Powers of all public officers are defined by law and all persons must take
notice thereof. The public cannot be estopped by the acts of any officer
done in the exercise of a power not conferred. . . .The State can only be
estopped from asserting her right to her own property by legislative enactment or resolution. . .The State is bound only by its laws, and everyone
must take notice thereof and recognize that public administrative officers
cannot change the laws. [Citations omitted.]"

/

It should be noted that a proposed amendment to the Georgia Constitution passed at the 1973 session of the General Assembly 4 would establish
a "Court of Claims" with jurisdiction to try and dispose of claims for injury
or damage (except in condemnation cases) against the State, its agencies,
78.
79.
80.
81.
82.
83.
84.

Id. at 191, 192 S.E.2d at 927.
Perry v. Regents of the University System, 127 Ga. App. 42, 192 S.E.2d 518 (1972).
Henderson v. Carter, 229 Ga. 876, 195 S.E.2d 4 (1972).
Id. at 878, 195 S.E.2d at 6.
Id. at 879, 195 S.E.2d at 6.
Id. at 880, 195 S.E.2d at 6.
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and political subdivisions. The Resolution specifically waives the doctrine
of sovereign immunity to the extent authorized by this proposed amendment.
MISCELLANEOUS

Equitable Estoppel
An administrative decision may act as an estoppel in a civil judicial
proceeding involving the same parties only where the issue decided by the
administrative body is strictly the same as that involved in the civil litigation .5
Elections Code
A suit challenging irregularities alleged to have occurred during the
conduct of an election is properly brought against the public official who
formally declares the number of votes for and against the question submitted to the electors; and, in the case of the Fulton County referendum on
the Metropolitan Atlanta Rapid Transit Authority (MARTA), the proper
party was the Fulton County Board of Registration and Elections."8
Standardsfor Weights and Measures
The 1941 Act captioned "Standards for Weights and Measures Established," placing jurisdiction in the Commissioner of Agriculture and appearing in the code as sections 112-107 to 112-115, was intended to cover
the whole law on the subject, and therefore, repealed by implication the
five preceding code sections, 112-102 through 112-106, imposing similar
duties upon the ordinary over weights and measures.87
SIGNIFICANT NEW LEGISLATION

Pertinent legislative enactments during the survey period may be summarized as follows:
Unified Judicial System. A proposed amendment to the Constitution,
which, if ratified, will create a unified system for the administration of all
courts in the State; this will not include the abolition or creation of courts,
selection of judges, or jurisdictional requirements other than as authorized
by the Amendment. Effective when ratified."'
JudicialCouncil of Georgia. Creates an administrative Office of the Courts
85. Epps Air Service, Inc. v. Lampkin, 229 Ga. 792, 194 S.E.2d 437 (1972).
86. Ollila v. Graham, 126 Ga. App. 288, 190 S.E.2d 542 (1972).
87. International Minerals and Chemical Corp. v. Bledsoe, 126 Ga. App. 243, 190 S.E.2d
572 (1972).
88. Ga. Laws, 1973, p. 1486.
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to conduct studies of and provide technical assistance to the system of
courts in the State; the policies and functions of the administrative officer
are established by a Judicial Council composed of nine judges of courts of
record and two members of the State Bar. Effective April 3, 1973.89
State Properties Code. A comprehensive act creating a State Properties
Commission for the purpose of acquiring, controlling, maintaining, selling,
leasing, transferring, or disposing of all State real properties, including
mineral resources. The act also grants extensive rule making authority, but
exempts the Commission from the APA. Effective April 13, 1973."
Georgia Code of Public Transportation. Enacts a complete code of laws
providing for the acquisition, administration, financing, construction,
maintenance, and operation of an integrated system of public roads and
other modes of transportation within the State. Effective July 1, 1973.11
Georgia Securities Act of 1973. A comprehensive statutory scheme for the
regulation of the sale of securities in Georgia; provides for the registration
and suspension of registration of securities dealers and salesmen; designates the Secretary of State as the "Commissioner of Securities" to administer the Act; authorizes investigations and issuance of subpoenas; provides for administrative hearings and judicial review of decisions by the
Commissioner or his delegate. Effective April 1, 1974.92
Amended Procedure before Public Service Commission. In determining
just and reasonable rates to be charged by utilities, the Commission is
specifically authorized to consider quality of service; any person subject to
jurisdiction of the Commission willfully violating its orders or rules is
subject to a daily fine, after hearing and determination by the Commission; a procedure for judicial review similar to that provided by Section
20 of the APA is provided for parties aggrieved by decisions of the Commission. Effective April 13, 1973.11
Motor Contractand Common Carriers.One Act provides for uniform regulation of license requirements for motor contract and common carriers,
effective November 1, 1973; 9' and a second Act authorizes the Commission
to grant a thirty day permit for motor carrier service in areas having an
unmet urgent need. Effective April 13, 1973.11
Territorial Electric Service Act. Requires that every geographical area
within the State be either assigned to an existing electric supplier or declared unassigned, and designates the Public Service Commission to administer such plan; subjects all electric membership corporations and
89.
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municipalities furnishing electric service to the public to the jurisdiction
of the Commission, except as to the fixing of rates and service standards.
Effective March 29, 1973."
MetropolitanAtlanta Rapid Transit Authority Overview Committee. Creates a legislative committee composed of eight members from the Senate
and House for the purpose of periodically reviewing the operations, controls, safety, financing and organization of the Metropolitan Atlanta Rapid
Transit Authority (MARTA); also grants the Committee subpoena power
to enforce its functions. Effective July 1, 1973.1 7
New Standards Code for Mobile Homes. Authorizes the Georgia Safety
Fire Commissioner to establish standards for the construction of mobile
homes, to license manufacturers and dealers in mobile homes and to enforce its requirements by license revocation proceedings and criminal sanctions. Effective July 1, 1973.8
State ExaminingBoards. Authorizes the Joint Secretary, State Examining
Boards, to determine by rule the expiration, renewal and penalty dates,
including renewal fees, for each license or certificate issued by the State
Examining Boards and to adopt rules and regulations to implement the
renewal of biennial licenses issued by such boards. Effective April 19,
1973.11
Georgia Barber Act. Provides a complete new licensing and regulatory
scheme for the occupation of barbering within the State; the act is to be
administered and enforced by the Georgia State Board of Barbers under
the office of the Joint Secretary, State Examining Boards, under the Secretary of State; all rules are adopted and enforced pursuant to APA. Effective July 1, 1973.' °0
Private Detective and Private Security Agencies Act. Establishes a new
board under the Secretary of State in the office of the Joint Secretary,
State Examining Boards, for the licensing and regulation of private detective and security businesses within the State; authorizes the Board to issue
permits for carrying firearms and grants arrest powers to licensees. Effective March 12, 1973.' °0
Real Estate Brokers and Salesmen Licensing Act. Substantially revises
Code Chapter 84-14, providing for the licensing and regulation of real
estate brokers and salesmen, by granting new authority to the Real Estate
Commission; authorizes a full-time administrative officer for the Commission, adds to the list of "unfair practices" and establishes a real estate
recovery fund to compensate persons aggrieved in certain real estate trans96.
97.
98.
99.
100.
101.

Ga. Laws, 1973, p. 200.
Ga. Laws, 1973, p. 70.
Ga. Laws, 1973, p. 4.
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actions. Effective July 1, 1973.102
Veterinary Practice Act. Revises substantially the regulatory laws and
authority of the Board regulating the practice of veterinary medicine, e.g.,
provides for issuance of temporary licenses and authorizes practice by
trainees under the supervision of licensed veterinarians. Effective April 2,
1973.103

Georgia Boat Safety Act. Provides for the regulation of motor-propelled
and large-sail water vessels and marine traffic by the Department of Natural Resources for the purpose of promoting safety on the water; authorizes
enforcement by criminal sanction and civil penalties. Effective January 1,
1974.,0'
Child Support Recovery Act. Authorizes the Department of Human Resources to establish and enforce standards of support for children; provides
that acceptance of public assistance payments operates as an assignment
to the State of the right of child support and authorizes child support liens
in the event of non-payment of support; all administrative procedures are
under the APA. Effective March 28, 1973.105
Relocation Assistance Act. Requires all state agencies and local political
subdivisions to provide relocation assistance, including payment of expenses, to persons or businesses forced to be relocated by federal aid public
works projects; provides for a system to administer this program of assistance. Effective April 13, 1973.106
Banks and Banking Code. Substantially amends the Banking Code, Title
13, so as to authorize the expansion or extention of existing banking facilities under certain conditions; grants additional authority to delegate functions of the Commissioner of Banking; confers additional regulatory power
upon the Department of Banking over State chartered banks. Effective
April 13, 1973.107
Georgia Business Development CorporationAct. Provides that no business
development corporation shall be authorized to commence business until
its activities are approved by the Commissioner of Banking and Finance
and enumerates criteria which the Commissioner shall consider in his investigation. Effective April 13, 1973.10 8
Georgia Building and Loan Act. Requires permission of the Georgia Building and Loan Commissioner for the grant of new charters or amendments
to charters of state-chartered Building and Loan Associations. Effective
April 13, 1973.'0
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Unemployment Compensation Law. Substantially amended so as to increase the limitation for claims appeals; provides coverage for interstate
workers; changes the exemption age; and prohibits agreements waiving
right to benefits, inter alia. Effective April 13, 1973.110
GeorgiaState Financingand Investment Commission. Provides the methods, procedures and administrative structure for the Georgia State Financing and Investment Commission, created by 1972 constitutional amendment; the Commission was specifically created to provide for the issuance
of public debt bonds. Effective April 13, 1973.111
Interstate Compact on Mental Health. A uniform Act for the purpose of
promoting interstate cooperation and coordination in the care and treatment of the mentally ill and deficient. Effective July 1, 1973.112
Endangered Wildlife Act. Authorizes the Department of Natural Resources to provide by rule for the protection of rare species of animal life
within the State. Effective April 1, 1973.113
Vital Areas Act. Designates certain geographic areas within the State as
vital for natural resources and creates a Council to hold hearings and
recommend standards for their protection and orderly development. Effective April 17, 1973.1 " .
Civil Defense Act. Redefines and expands the purpose, policy, and scope
of civil defense activities in Georgia; includes environmental emergencies;
requires all non-governmental rescue organizations not licensed by the
Department of Human Resources to be certified by the State Director of
Civil Defense, and authorizes the Director to enforce the Act by adopting
rules and regulations. Effective March 15, 1973."1
Interstate Civil Defense and Disaster Compact Act. Adopts a nationally
uniform plan to provide for interstate coordination of civil defense forces
in the event of an emergency or disaster. Effective July 1, 1973.116
Georgia Crime Information Center Act. Establishes a computer information center for the collection of records on all arrests and other disposition
of persons charged with felonies and certain misdemeanors by criminal
justice agencies within the State; the Georgia Crime Information Center
then organizes, stores, analyzes and diseminates such information to the
various investigative law enforcement agencies. Effective July 1, 1973.117
Amendments to Executive ReorganizationAct of 1972.
(1) State Game and Fish Commission policy making functions trans110.
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ferred to Board of Natural Resources. Effective April 9, 1973.11,

(2) Office of Coordinator of Highway Safety is renamed "Office of Highway Safety" and transferred to the Department of Public Safety for administrative purposes. Effective July 1, 1973.119
(3) Certain functions of the Bureau of State Planning and Community
Affairs transferred to the Department of Community Development and
Office of Planning and Budget. Effective April 13, 1972.20

(4) Coastal Marshlands Protection Committee is named. Effective April
13, 1973. 121
(5) Transfers functions of the Georgia Historical Commission to the Department of Natural Resources. Effective July 1, 1973.'2
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