
PRACTICE AND PROCEDURE

By W. HOMER DRAKE, JR.* and R. NEAL BATSON**

The purpose of this survey article is to inform the practitioner of deci-
sions rendered by the Court of Appeals for the Fifth Circuit during 19731
that the authors consider significant or interesting. The article, with lim-
ited exceptions,' does not discuss the jurisdictional and procedural aspects
of those cases decided in substantive areas otherwise covered by this survey
issue.

JURISDICTION AND ABSTENTION

The en banc decision in Littlejohn v. Shell Oil Co. 3 should be of interest
to antitrust practitioners. The court held that, in an action for damages
under section 2(a) of the Robinson-Patman Act,4 plaintiff must allege that
one of the discriminatory sales transactions occurred in interstate com-
merce. Absent such an allegation, the court is without subject matter
jurisdiction to entertain the claim.

In adhering to the "one sale across state line" jurisdictional test, the en
banc court vacated the decision of the Fifth Circuit panel that had origi-
nally considered the case I and held that plaintiff need not allege such an
interstate sale if he alleged that defendants used profits from interstate
operations to underwrite the local price-cutting activity., The en banc
holding is consistent with prior Fifth Circuit decisions7 and aligns this
circuit with other circuit courts that have considered the question.' For the
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1. In addition to opinions rendered in calendar year 1973, the authors have included
several cases decided or argued in 1974.

2. The authors have treated several admiralty, civil rights, criminal and labor law opin-
ions in this survey because of their importance to federal jurisdiction and procedure.

3. 483 F.2d 1140 (5th Cir.), cert. denied, __ U.S. __, 94 S.Ct. 849 (1973).
4. 15 U.S.C. §13(a)(1970).
5. Littlejohn v. Shell Oil Co., 456 F.2d 225, 228 (5th Cir. 1972).
6. Comment, Jurisdictional Reach Under §2(a) of the Robinson-Patman Act: Littlejohn

Says Moore, Others Say Less, 48 IND. L.J. 293 (1973); Comment, Robinson-Patman Act: "In
Commerce" Jurisdictional Requirement Broadened, 57 MINN. L. REV. 1035 (1973); Note,
Antitrust-Robinson-Patman Price Disclosure Act-Complaint Charging that Profits De-
rived from Interstate Sales Were Used to Underwrite Allegedly Discriminatory Intrastate
Price-cutting Practices States A Cause of Action Under Section 2(a), 26 VAND. L. REv. 146
(1973).

7. Lehrman v. Gulf Oil Corp., 464 F.2d 26 (5th Cir. 1972); Cliff Food Stores, Inc. v.
Kroger, Inc., 417 F.2d 203 (5th Cir. 1969); Walker Oil Co. v. Hudson Oil Co., 414 F.2d 588
(5th Cir. 1969); Hiram Walker, Inc. v. A. & S. Tropical, Inc., 407 F.2d 4 (5th Cir. 1969).

8. Belliston v. Texaco, Inc., 455 F.2d 175 (10th Cir. 1972); Food Basket, Inc. v. Albert-
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present, at least, the dicta of the United States Supreme Court in Moore
v. Mead's Fine Bread Co. ,' upon which the original panel relied, is not the
law in the Fifth Circuit.

The facts and history of Littlejohn are necessary for a complete under-
standing of the opinion. Plaintiff Littlejohn was the operator of an inde-
pendent gasoline service station located in Garland, Dallas County, Texas.
He instituted an action for damages under section 2(a) of the Robinson-
Patman Act alleging that the defendant oil companies sold gasoline to two
of their service stations, located within one-half mile of his station, at
prices lower than those charged to other dealers in the general Dallas area.
Plaintiff alleged that the purpose of defendants was to drive him out of
business and that he was, in fact, forced to close his doors because he could
not meet the competition created by this practice. In addition, the plaintiff
alleged that defendants were supporting the price-cutting activity with
profits obtained from their interstate operations. There was no allegation,
however, that the gasoline delivered to the defendants' service station in
question had crossed the state line or that, with respect to plaintiff, at least
one of the discriminatory sales had crossed the state line.

Defendants moved for summary judgment based upon lack of subject
matter jurisdiction, asserting that plaintiff had failed to allege that any
gasoline sold from the competing stations was transported in interstate
commerce. Defendants filed affidavits stating that the gasoline sold at
both stations in question was refined and transported within the State of
Texas. Plaintiff, relying upon dictum in Moore, contended that no such
allegation was necessary and that his allegation that defendants used prof-
its derived from interstate commerce to underwrite the local price-cutting
activity was sufficient. Defendants relied upon prior Fifth Circuit decisions
enunciating the "at least one sale across state line rule" in contending that
the plaintiff must allege and prove that at least one of the discriminatory
sales transactions occurred in interstate commerce.

The district court granted defendants' motions for summary judgment
and dismissed the action. On appeal, the Fifth Circuit held that a
Robinson-Patman Act plaintiff should be entitled to proceed upon a theory
that the interstate operations of the defendants were used to "underwrite"
local discriminatory pricing practices and that such an allegation, without
more, was sufficient to meet the jurisdictional requirements of the Act.
Accordingly, the court reversed and remanded for further proceedings.

Upon consideration of the cause en banc, the Fifth Circuit vacated the
panel decision, affirmed the ruling of the district court that it was without
subject matter jurisdiction under the Act and remanded the case with

son's, Inc., 383 F.2d 785 (10th Cir. 1967); Borden Co. v. FTC, 339 F.2d 953 (7th Cir. 1964);
Willard Dairy Corp. v. National Dairy Prods. Corp., 309 F.2d 943 (6th Cir. 1962), cert. denied,
373 U.S. 934 (1963); Central Ice Cream Co. v. Golden Rod Ice Cream Co., 287 F.2d 265 (7th
Cir. 1961), cert. denied, 368 U.S. 829 (1961).

9. 348 U.S. 115 (1954).
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direction. On remand, the court directed plaintiff to amend his complaint
to allege that at least one of the sales in question with respect to each
defendant was in interstate commerce and that his discovery should then
be limited to seeking proof in support of that jurisdictional allegation.
Thus, Robinson-Patman jurisdiction remains considerably narrower than
the full reach of interstate commerce.

Snider v. All State Administrators, Inc.' presented the Fifth Circuit
with a question of first impression involving the scope of federal jurisdic-
tion under section 302 (e) of the Labor Management Relations Act of 1947.11
In affirming the district court, the Fifth Circuit held that the scope of
federal court jurisdiction under section 302(e) is limited to restraining
future violations of the statute and provides no basis for the granting of
relief by way of accounting, receivership or removal of defalcating fiduciar-
ies. The court made it clear, however, that the district court had discretion
to exercise pendent jurisdiction 2 over all of the claims presented, but that
its refusal to exercise jurisdiction was not error. The court's holding in
Snider aligns the Fifth Circuit with several other circuit courts that have
similarly interpreted the jurisdictional grant of section 302(e).13

The Snider action was commenced by union members to conserve, pro-
tect and recover a health and welfare fund established under a collective
bargaining agreement. The complaint prayed for injunctive relief against
improper disbursement of the trust funds, the appointment of an adminis-
trator during pendency of the action, and relief by way of accounting,
receivership, and removal of the defalcating trustees. The district court
granted the injunctive relief but declined to grant additional relief on the
ground that it had no jurisdiction under the Act. Accordingly, the district
court's order of dismissal directed the parties to seek relief in a state court.

In another case of first impression, Genovese, III v. Shell Oil Co.," the
Fifth Circuit held that the 30-day suit requirement in a private Title VII 15

discrimination action is jurisdictional. The statute provides that a civil
action may be brought by the charging party against the respondent
"within thirty days" after he is notified by the Equal Employment Oppor-
tunity Commission that it has been unable to obtain voluntary compli-
ance." Genovese failed to commence his action within 30 days and the
district court granted summary judgment. Aligning itself with other cir-
cuits, 7 the court held this requirement to be jurisdictional and affirmed.

10. 481 F.2d 387 (5th Cir. 1973), cert. denied, - U.S. -, 94 S. Ct. 1484 (1974).
11. 29 U.S.C. §186(e)(1970).
12. U.M.W. v. Gibbs, 383 U.S. 715 (1966); Copra v. Suro, 236 F.2d 107 (lst Cir. 1956).
13. Bowers v. Ulpiano Casal, Inc., 393 F.2d 421 (1st Cir. 1968); Moyer v. Kirkpatrick, 387

F.2d 955 (3d Cir. 1968); Blassie v. Kroger Co., 345 F.2d 58 (8th Cir. 1965); Employing
Plasterers' Ass'n v. Journeymen Plasterers' Local 5, 279 F.2d 92 (7th Cir. 1960).

14. Genovese, III v. Shell Oil Co., 488 F.2d 84 (5th Cir. 1973).
15. Civil Rights Act of 1964, 42 U.S.C. §2000e et seq. (Supp. 1972).
16. 42 U.S.C. §2000e-5(e) (Supp. 1972).
17. Harris v. National Tea Co., 454 F.2d 307 (7th Cir. 1971); Goodman v. City Products
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The case of Kelly v. Smith'" presented the Fifth Circuit with a question
of admiralty tort jurisdiction and an opportunity to apply the decision of
the United States Supreme Court in Executive Jet Aviation, Inc. v.
Cleveland." The court found jurisdiction and affirmed the district court.
The action arose from what the majority termed a "mini ship-to-shore gun
battle in the Mississippi River."20 The plaintiffs were deer poachers afloat
in a 15-foot outboard boat. The defendants, armed with rifles, formed a
land detachment seeking to protect their island hunting preserve from the
poachers' onslaught. Plaintiffs lost the battle and filed an action for their
injuries alleging admiralty jurisdiction. The district court held that plain-
tiffs' casualties suffered aboard the boat were within the court's admiralty
jurisdiction.

On appeal, the majority and dissent agreed that the "strict locality" test
for admiralty jurisdiction had been washed to sea and that under the test
enunciated in Executive Jet the fact that the wrong occurs or is located
on or over navigable waters is insufficient. To come within the court's
admiralty jurisdiction, the court said the alleged wrong must bear a "sig-
nificant relationship to traditional maritime activity."', The majority
found a significant relationship, but the dissent, although agreeing that
the test is "locality plus," posed the question of "locality plus what?" The
dissent found that no federal interest would be served by extending admi-
ralty jurisdiction to cover the activities in question and, at the same time,
significant state interests would be abrogated.

The case of Eikel v. States Marine Lines, Inc. 22 highlights the interaction
of joinder under Federal Rule of Civil Procedure 19 and diversity jurisdic-
tion. The Fifth Circuit found that the party sought to be joined was a
necessary party to the action, could not be joined as an "involuntary plain-
tiff" under the narrow strictures of rule 19(a),2 3 but could be made a defen-
dant to the action under that rule. Reversing the district court, the Fifth
Circuit stated that just because a party is joined as a defendant under rule
19(a), does not necessarily destroy diversity of citizenship jurisdiction. The
court must go further and make a determination of "alignment" for juris-
dictional purposes. In this case, the court found that the party to be joined
as a defendant was more properly aligned with the plaintiff with respect

Corp., 425 F.2d 702 (6th Cir. 1970); Choate v. Caterpillar Tractor Co., 402 F.2d 357 (7th Cir.
1968).

18. 485 F.2d 520 (5th Cir. 1973).
19. 409 U.S. 249 (1972). Foreshadowing the Supreme Court's decision in Executive Jet,

the Fifth Circuit had previously recognized the inadequacy of the "strict locality" test in
Peytavin v. Government Employees Ins. Co., 453 F.2d 1121 (5th Cir. 1972) and Watz v.
Zapata Off-Shore Co., 431 F.2d 100 (5th Cir. 1970).

20. 485 F.2d at 521.
21. Id. at 525.
22. 473 F.2d 959 (5th Cir. 1973).
23. FED. R. Civ. P. 19(a) states in relevant part: "If he should join as a plaintiff but refuses

to do so, he may be made a defendant, or, in a proper case, an involuntary plaintiff."
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to the original cause of action and, accordingly, diversity of citizenship
jurisdiction was not destroyed.

The plaintiffs, two Texas lawyers, sued the defendant corporation, a
citizen of Delaware and Connecticut, for attorneys' fees of $82,500 owed for
past legal services. A third Texas attorney, a former partner of the plain-
tiffs at the time the legal services to the defendant were rendered, had
previously made his own individual demand upon the defendant for some
or all of the same fee. He was not a party to the original action. The
defendant moved the court to dismiss the action for nonjoinder of a neces-
sary party, asserting that the absent attorney was needed for a just adjudi-
cation, that he could not be joined as an "involuntary plaintiff" and that
his joinder as a defendant, being a citizen of the State of Texas, would
defeat diversity jurisdiction. The district court concurred and dismissed
the action for want of jurisdiction over the subject matter.

Discussing rule 19 in some detail, the Fifth Circuit stated that rule 19
mandates the joinder of an absent party as an involuntary plaintiff only
"in a proper case." The court found that proper case "is meant to cover
only those instances where the absent party has either a duty to allow the
plaintiff to use his name in the action or some sort of an obligation to join
plaintiff in the action."" Accordingly, the court found that Eikel was not
a proper case and indicated that the absent party could only be joined as
a defendant.

The court then reached the question of whether it was appropriate to
align the new defendant as a plaintiff or defendant for purposes of deter-
mining diversity jurisdiction. In concluding that the defendant should be
aligned as a plaintiff, the court noted the two basic issues raised in the
case: first, the action for which the complaint was originally filed-the
payment of fees owed by the defendant to the plaintiff-and second, the
division of the fee as among the then members of the firm and the new
defendant attorney. The court concluded that the appropriate way to char-
acterize the action for purposes of diversity was as it appeared in the
original pleadings-a suit by a law firm against a client for attorneys' fees
that have never been paid. The court noted that while joinder of the absent
attorney for the purpose of protecting defendant potentially introduced the
question of how the fee should be divided, it did not eliminate the primary
cause of action against the defendant for collection of fees. Accordingly,
the court concluded that the absent attorney should be brought into the
suit as a defendant under rule 19(a), but should then be realigned as a
plaintiff for purposes of determining diversity. Once the realignment was
accomplished, diversity remained undisturbed since all the plaintiffs were
residents of Texas and the defendant was a foreign corporation. The court
stated that if and when the need to litigate the question of the division of
fees between the plaintiffs and the absent attorney arose, then the district

24. 473 F.2d at 962.
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court would have ancillary jurisdiction over the admittedly non-diverse
disputants. The court noted that its approach would protect the defendant
against exposure to multiple liability and the rights of the absent attorney
for the fees in question.

In Syms v. Castleton Industries, Inc.,25 the Fifth Circuit had occasion to
consider 28 U.S.C. §135926 and the question of whether an assignment was
a sham made only to obtain diversity of citizenship jurisdiction. Finding
both a lack of economic substance and improper motive, the court con-
cluded that the assignment was only colorable and was improperly made
to invoke jurisdiction in contravention of section 1359. Accordingly, the
judgment was reversed with direction to the district court to dismiss for
lack of jurisdiction. The court's review of the history of section 1359 and
its prior holding in Caribbean Mills, Inc. v. Kramer" should be helpful to
the practitioner confronted with a collusive assignment problem.

Steele v. G. D. Searle & Co., 28 presented the court with the question of
the limits of state court jurisdiction under the due process clause of the
United States Constitution and the corresponding reach of federal diver-
sity jurisdiction. Finding that plaintiff had "cleared both the state and
federal hurdles," the court reversed the district court's dismissal of the
action for lack of jurisdiction.

The nonresident plaintiff commenced the action, based upon a claim
arising in Kansas, in a Mississippi state court against the nonresident
defendant and concurrently served writs of attachment upon certain resi-
dent creditors who held monies owing to defendant. The action was subse-
quently removed to federal court and the defendant filed a motion to
dismiss for lack of jurisdiction. Recognizing that its jurisdiction was deriv-
ative2 and dependent upon whether the state court had jurisdiction, both
as a matter of federal and state law, the district court granted the motion
and dismissed the action. The dismissal was based upon the due process
clause as a bar to Mississippi's exercise of attachment jurisdiction. The
court specifically found that Mississippi had an insufficient interest in an
action involving nonresident parties based upon a cause of action arising
out of state, especially where it was clear that plaintiff had resorted to the
Mississippi forum purely because of its longer statute of limitations. The
district court concluded that defendant should not be saddled with the

25. 470 F.2d 1078 (5th Cir. 1972).
26. 28 U.S.C. §1359 (1970) states that: "A district court shall not have jurisdiction of a

civil action in which any party, by assignment or otherwise, has been improperly or collusively
made or joined to invoke the jurisdiction of such court."

27. 392 F.2d 387 (5th Cir. 1968).
28. 483 F.2d 339 (5th Cir. 1973), petition for cert. filed, 42 U.S.L.W. 3423 (U.S. Jan.

11,1974) (No. 73-1094).
29. A federal court has jurisdiction only if the state court had jurisdiction, notwithstand-

ing the fact that the action may have been commenced originally in federal court without
any jurisdictional impediment. Lambert Run Coal Co. v. Baltimore & Ohio R.R., 258 U.S.
377 (1922).
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heavy burden of defending an action based upon an out of state attach-
ment without a showing of "substantial state interest" in the outcome of
the litigation. The court failed to discern such an interest.

The Fifth Circuit reversed, holding that Mississippi's statute passed due
process muster, and sustaining the quasi in rem jurisdiction obtained
through the attachment of intangible assets held by resident creditors
indebted to the defendant 30 The court viewed the question as being one
of "substantial justice" and concluded that it could not say "that the
presence of a potential defendant's debtor within a state is either irrelevant
or insignificant in determining the fairness of subjecting the defendant to
the processes and tribunals of that state." 3' The court deemed the presence
of a res, tangible or otherwise, to represent an essential "minimum con-
tact" necessary to the constitutional assertion of jurisdiction. In addition,
the court found that the defendant had regularly dealt with companies
which were incorporated or licensed to do business in Mississippi, had
maintained salesmen within the state, and had shipped several hundred
thousand dollars worth of merchandise into the state each year. Accord-
ingly, defendant had both expected and received the protection of Missis-
sippi's laws. Against this backdrop, the assertion of federal jurisdiction on
removal was not violative of the fourteenth amendment principles of fair-
ness and territoriality.

The Fifth Circuit was presented with another removal jurisdiction ques-
tion in Gamble v. Central of Georgia R.R. 3 The court held that an action
for damages brought pursuant to the Federal Employer's Liability Act3 is
not removable, even though it is joined with a removable separate and
independent claim. Although the general removal statute3 would allow
removal, it is superseded by a specific removal statute prohibiting the
removal of FELA actions. 35 Reversing, the court held that the district court
was without jurisdiction of the FELA claim and should have granted the
motion for remand of the entire action or, alternatively, should have se-
vered the FELA claim and remanded it. The court recognized that exercise
of the latter alternative would result in a multiplicity of actions, but con-

30. The facts in Steele closely resemble those in Harris v. Balk, 198 U.S. 215 (1905), where
the Court upheld the same jurisdictional device of quasi in rem jurisdiction through the
attachment of intangible assets.

31. 483 F.2d at 348.
32. 486 F.2d 781 (5th Cir. 1973).
33. 45 U.S.C. §51, as amended, 53 Stat. 1404 (1939).
34. 28 U.S.C. §1441(c) (1970) states that:

Whenever a separate and independent claim or cause of action, which would be
removable if sued upon alone, is joined with one or more otherwise non-removable
claims or causes of action, the entire case may be removed and the district court
may determine all issues therein, or, in its discretion, may remand all matters not
otherwise within its original jurisdiction.

35. 28 U.S.C. §1445(a)(1970) states: "A civil action in any State court ... arising under
sections 51 to 60 of Title 45, may not be removed to any district court of the United States."
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sidered itself bound by the statutory mandate of Congress.
In Simmons v. Jones,3" the Fifth Circuit reversed a district court's deci-

sion ordering county jury commissioners to recompile the county's list of
traverse jurors in accordance with a state statute. The court held that the
district court "should have heeded established comity principles and ab-
stained from voluntarily assuming the function of state courts in the super-
vision of state juror selection process." 7 The court noted that it was error
to entertain the action absent a conclusive showing of the Georgia courts'
inability or unwillingness to enforce the applicable jury selection laws.
Adhering to the notion that "[slound principles of federalism dictate this
result," 8 the case was remanded with direction to vacate the order and
dismiss the complaint.

In a recent case, Jolly v. United States,39 the Fifth Circuit again held
that the Declaratory Judgment Act4" does not of itself confer jurisdiction
on the federal courts.4 An action for declaratory relief must have a jurisdic-
tional basis; and the court, finding none, affirmed the district court's dis-
missal for want of jurisdiction.

Venue

Northside Iron & Metal Co. v. Dobson & Johnson, Inc.42 involved the
venue provisions of the National Bank Act.4" The court held that, in a
"transitory" action,44 a national bank may be sued only within the district
or county specified in its organization certificate45 and the statute requiring
same does not violate the due process clause of the fifth amendment. The

36. 478 F.2d 321 (5th Cir. 1973).
37. Id. at 330.
38. Id. at 328.
39. Jolly v. United States, 488 F.2d 35 (5th Cir. 1974).
40. 28 U.S.C. §§2201-02 (1970).
41. Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667 (1950); El Paso Bldg. & Constr.

Trades Council v. El Paso Chapter Assoc. Gen. Contractors, 376 F.2d 797 (5th Cir. 1967).
42. 480 F.2d 798 (5th Cir. 1973).
43. 12 U.S.C. §94 (1970) states:

Actions and proceedings against any association under this chapter may be had in

any district or Territorial court of the United States held within the district in

which such association may be established, or in any State, county, or municipal

court in the county or city in which said association is located having jurisdiction

in similar cases.
44. In Chateau Lafayette Apartments, Inc. v. Meadow Brook Nat'l Bank, 416 F.2d 301

(5th Cir. 1969), the court held that the bank venue statute applies only to transitory actions

and is inapplicable to "local" actions. In Casey v. Adams, 102 U.S. 66, 68 (1880), the Supreme

Court said, "Local actions are in the nature of suits in rem, and are to be prosecuted where

the thing on which they are founded is situated."
45. A national bank is "established" or "located", within the meaning of the statute,

"only in the place where its principal office and place of business is as specified in its

organization certificate." Buffum v. Chase Nat'l Bank, 192 F.2d 58, 60 (7th Cir. 1951), cert.

denied, 342 U.S. 944 (1952). The constitutionality of the statute was upheld in Cope v.

Anderson, 331 U.S. 461 (1947) and First Nat'l Bank v. Morgan, 132 U.S. 141 (1889).
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court noted that establishment of a branch office in another district will
not suffice to locate the bank there for venue purposes." This holding by
the Fifth Circuit is consistent with a number of decisions rendered by the
United States Supreme Court and other circuit courts. 7

In its opinion, the court considered the question of whether the bank
waived"4 its immunity from suit in a district outside of which it was located
by committing allegedly fraudulent acts there. After considering a number
of decisions dealing with the conditions and circumstances of waiver, the
court found there had been no waiver by the bank and affirmed the district
court's dismissal of plaintiff's action against the bank.

STANDING TO SUE

In a case of first impression, Futch v. Midland Enterprises, Inc.," the
Fifth Circuit held that only the personal representative of the deceased has
standing to sue in an action brought under the general maritime law of the
United States. Accordingly, the court affirmed the district court's dis-
missal of the action brought by decedent's father.

In reaching its decision, the court looked for guidance to the United
States Supreme Court's decision in Moragne v. States Marine Lines, Inc. 0
Reversing its 1886 decision in THE HARRISBURG, 5' the Supreme Court
in Moragne held that a cause of action for wrongful death does lie under
maritime law for a violation of maritime duties. In Moragne, however, the
Court did not decide who would be the beneficiaries of the new cause of
action or who would have standing to sue. The Fifth Circuit answered the
standing question.

The court reasoned that it would be desirable to have uniformity among
the Jones Act, 52 the Death on the High Seas Act, 3 the Longshoremen's and
Harbor Workers Compensation Act,54 and the general maritime law. Under
the Jones Act and the Death on the High Seas Act, the personal represent-
ative of a decedent has standing to sue; and under the Longshoremen's and

46. United States Nat'l Bank v. Hill, 434 F.2d 1019 (9th Cir. 1970).
47. The statutory language "may be had" is mandatory and not permissive-national

banks may be sued only on their home ground. Michigan Nat'l Bank v. Robertson, 372 U.S.
591 (1963); Mercantile Nat'l Bank v. Langdeau, 371 U.S. 555 (1963). The statutory provision
has been applied by other circuit courts, Helco, Inc. v. First Nat'l City Bank, 470 F.2d 883
(3d Cir. 1972); Leonardi v. Chase Nat'l Bank, 81 F.2d 19 (2d Cir.), cert. denied, 298 U.S. 677
(1936).

48. A bank may waive the venue privilege by failing to raise it or by other actions deemed
to be a waiver. Frankford Supply Co. v. Matteo, 305 F. Supp. 794 (E.D. Pa. 1969) and cases
cited at notes 40 and 41 supra.

49. 471 F.2d 1195 (5th Cir. 1973).
50. 398 U.S. 375 (1970).
51. 119 U.S. 199 (1886).
52. 46 U.S.C. §861 (1970).
53. 46 U.S.C. §761 (1970).
54. 33 U.S.C. §905 (Supp. 1972).
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Harbor Workers Compensation Act, standing to sue is limited to the legal
representative. Accordingly, the Fifth Circuit found no reason to depart
from the desire for uniformity suggested by Moragne and held that only
decedent's personal representative has standing. Futch is significant be-
cause it further defines the right created by Moragne and should promote
uniformity with other federal laws in the area.

THREE-JUDGE COURTS

The recent en banc decision of the Fifth Circuit in Sands v. Wainwright5

and companion cases involves section 2281 and the convening of three-
judge courts .5 The opinion is significant because it once again accents the
urgent need for legislative reform. The case also provides an excellent
discussion of the standards to be applied with respect to determining
whether a three-judge court is required in a particular case. The court's
review of the case law and the interpretation of section 2281 as a jurisdic-
tional statute is also notable. In his concurring opinion, Chief Judge Brown
summarizes the decision's impact by paraphrasing Judge Friendly's juri-
dicial quip that "the opinion is bound to be right because it is so wrong.''"
As the court notes, it is right in the sense that the result is what the statute
commands, but wrong in the sense of the "administrative monstrosity"
that it will likely produce.

All of the appeals involved the rights of inmates in state prisons to
challenge procedural safeguards with respect to in-prison disciplinary pro-
ceedings, administrative segregation and mail censorship under the due
process requirements of the United States Constitution. Procedurally, the
cases raised the jurisdictional question of whether a single district judge
had the power to hear the cases in the first instance or whether a three-
judge court was required by the mandate of section 2281 in light of the
prayers or necessity for injunctive relief against enforcement of state prac-
tices and regulations adopted pursuant to statutory authorization. Realiz-
ing that its decision would require the litigants, who had been in court two
and one-half years, to reverse direction and begin their journey anew, the
en banc court held that a three-judge court is required under section 2281

55. Sands v. Wainwright, 491 F.2d 417 (5th Cir. 1973); Baker v. Estelle, No. 72-2471 (5th
Cir. December 26, 1973); Guajardo v. Estelle, No. 72-3351 (5th Cir. December 26, 1973);
Guajardo v. McAdams, No. 73-1497 (5th Cir. December 26, 1973).

56. 28 U.S.C. §2281 (1970) states:
An interlocutory or permanent injunction restraining the enforcement, operation or
execution of any State statute by restraining the action of any officer of such State
in the enforcement or execution of such statute or of an order made by an adminis-
trative board or commission acting under State statutes, shall not be granted by
any district court or judge thereof upon the ground of the unconstitutionality of
such statute unless the application therefor is heard and determined by a district
court of three judges under section 2284 of this title.

57. 491 F.2d at 431.
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whenever a substantial constitutional attack58 is made by a plaintiff on a
state statute, regulation or rule5" of statewide significance"0 and there is a
prayer or necessity for injunctive reliefP against enforcement of the chal-
lenged statute, regulation or rule. Applying these principles to the cases
at hand, the court vacated the judgments of the district court in each of
the four cases and remanded for further proceedings leading to the conven-
ing of three-judge courts. In reaching its result the court observed:

We are not unmindful that this result may raise the haurtijng specter of
hundreds or even thousands of three-judge courts, convened to hear civil
rights suits brought by prison inmates and other classes of litigants. If that
prospect becomes reality, with its accompanying burden on judicial re-
sources, we can only plead that we were powerless to obviate it. We have
taken no bold new steps today, but have merely followed in the footsteps
of our predecessors. The statutory strait jacket and Supreme Court com-
mands leave us no maneuver to unshackle these cases from the outmoded
confines of a §2281 court.2

It is hoped that the result reached in Sands will stimulate long overdue
legislation with respect to the requirement for three-judge courts.

In Associated Theatres, Inc. v. Wade,63 the court held that it had no
jurisdiction to review a preliminary injunction granted by a single judge
on an appeal taken subsequent to the designation of a three-judge court
to hear the case. Jurisdiction to review properly lies in the three-judge
court.

In Socialist Workers Party v. Hill,6 however, the court found that it did
have appellate jurisdiction to review the order of a three-judge court de-
claring a loyalty oath invalid. No injunctive relief was requested by appel-
lants and the order was not injunctive in nature. 5 Rather, the appeal
presented a final decision by a district court declaring the effect of a
statute. Jurisdiction over such an appeal is vested in the circuit courts.

58. Ex parte Poresky, 290 U.S. 30 (1933). Nor must a three-judge court be convened if
the constitutional defense is frivolous. Bailey v. Patterson, 369 U.S. 31 (1962).

59. American Federation of Labor v. Watson, 327 U.S. 582 (1946); Phillips v. United
States, 312 U.S. 246 (1941); Gilmore v. Lynch, 400 F.2d 228 (9th Cir. 1968), cert. denied, 393
U.S. 1092 (1969), on remand, 319 F. Supp. 105 (1970), aff'd sub nom. Younger v. Gilmore,
404 U.S. 15 (1971).

60. Board of Regents v. New Left Education Project, 404 U.S. 541 (1972); Moody v.
Flowers, 387 U.S. 97 (1967).

61. Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963); Nieves v. Oswald, 477 F.2d 1109
(2nd Cir. 1973). But see Samuels v. Mackell, 401 U.S. 66 (1971).

62. 491 F.2d at 431.
63. Associated Theatres, Inc. v. Wade, 487 F.2d 1221 (5th Cir. 1973).
64. 483 F.2d 554 (5th Cir. 1973).
65. Under 28 U.S.C. §1253 (1970), there is a direct appeal, except as otherwise provided

by law, to the Supreme Court "from an order granting or denying, after notice and hearing,
an interlocutory or permanent injunction in any civil action, suit or proceeding required by
any Act of Congress to be heard and determined by a district court of three judges."

66. Under 28 U.S.C. §1291 (1970), there is a right of appeal from "all final decisions of
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CLASS ACTIONS

Confronted with a civil rights action in Huff v. N.D. Cass Co. of
Alabama,"7 an en banc court held that the district court applied an incor-
rect standard in dismissing the class action. The district court, following
a preliminary evidentiary hearing on plaintiff's individual claim of racially
motivated layoff and failure to recall, concluded that the reason for layoff
and failure to recall was based entirely upon unacceptable work perform-
ance and was not racially motivated. Accordingly, the district court found
that plaintiff was not a member of the class of black persons allegedly
discriminated against and could not adequately protect the interests of the
class as required by Federal Rule of Civil Procedure 23(a)(4).11

The Fifth Circuit reversed, holding that the standard to be applied is
not whether plaintiff will prevail on the merits of his individual claim, but
whether the requirements of the class action rule are met. This holding is
in accordance with prior decisions of the circuit.69 The court did not stop,
however, with this narrow holding. Huff is significant because the court
went on to consider the larger and more difficult question of the timing and
scope of inquiry by a district court with respect to the "maintainability"
of a class action.

Rule 23(c)(1) requires that a court shall determine the maintainability
of a class action "as soon as practicable" after commencement. 0 The en
banc court noted that maintainability may be determined on the basis of
the pleadings7' but should usually be predicated on more information.
Accordingly, a court may allow discovery relating to the issues involved in
maintainability and conduct a preliminary evidentiary hearing directed to
the question. Having so decided, the difficult philosophical question re-
mained-what should be the scope of this inquiry? As the court notes,
consideration of the question involved a conflict between two poli-
cies-"one of which says find out about the plaintiff's claim at an early

the district courts . . . except where a direct review may be had in the Supreme Court."
67. 485 F.2d 710 (5th Cir. 1973).
68. FED. R. Civ. P. 23(a)(4) states in relevant part:

One of more members of a class may sue or be sued as representative parties on
behalf of all only if . . . (4) the representative parties will fairly and adequately
protect the interests of the class.

69. Miller v. Mackey Int'l, Inc., 452 F.2d 424 (5th Cir. 1971); Johnson v. Georgia Highway
Express, Inc., 417 F.2d 1122 (5th Cir. 1969).

70. FED. R. Civ. P. 23(c)(1) states:
As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An
order under this subdivision may be conditional and may be altered or amended
before the decision on the merits.

71. Hyatt v. United Aircraft Corp., 50 F.R.D. 242 (D. Conn. 1970). FED. R. Civ. P. 23(c)(1)
is not, however, a substitute for a FED. R. Civ. P. 12 motion to dismiss. See Miller v. Mackey
Int'l, Inc., note 69 supra.

72. 417 F.2d 1122.
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stage and the other of which says just don't find out too much." 3

The court recognized that in some cases there will be an overlap between
a plaintiff's chance of success on his own claim and the requirements of
rule 23(a) and (b). Accordingly, a district court is not prohibited from
inquiring into a plaintiff's individual claim. If, however, the class plaintiff
meets the demands of rule 23(a) and (b), then he "should not be found to
be disqualified solely by an advance determination that his claim is pre-
dictably not a winning one." 4

On appeal, plaintiff Huff requested that the court order a de novo
preliminary-stage hearing on the question of maintainability. In denying
this request, the Fifth Circuit agreed with the panel decision that the
district court was not required to "hear again under a new label what it
had already heard." 5 Accordingly, the district court was ordered to review
the facts developed at its original hearing and to supplement those facts
to whatever extent necessary to determine whether the plaintiff has the
nexus required by rule 23 to allow him to maintain the class action.

Plaintiff also requested that, if the class action was permitted to pro-
ceed, he be allowed a retrial on his individual claim along with the claim
of the class. Recognizing that Huffs individual claim was prematurely
tried, the court concluded that the district court's findings on the reasons
for his discharge were not plainly erroneous, that he already had his day
in court, and that "one bite at the apple" was enough.

Finally, the en banc court affirmed the district court's limitation on
discovery, finding that the ruling did not "substantially prejudice" the
rights of the parties. In this regard, Huff had claimed that he was preju-
diced by the district court's refusal to compel the defendant company to
answer certain interrogatories relating only to his class discrimination alle-
gations. He contended that the denial was prejudicial because the discov-
ery may have led to information relevant to his individual claim.

Regardless of one's inclinations, the Huff court sought a balance between
preservation of the private attorney general concept" and the freedom of
trial judges to exercise their vital management role in reaching an edu-
cated determination of whether a class action is meaningful and managea-
ble at an early stage in the litigation.

In Graci v. United States," the court dismissed an appeal of a class
action for want of jurisdiction. The court found that the order was not final
since the district court did not dispose of plaintiff's individual claim and
plaintiff introduced no evidence in the trial court to bring himself within
the "death knell" exception." In so holding, the court applied its earlier

73. 485 F.2d at 714.
74. Id.
75. Id.
76. Jenkins v. United Gas Corp., 400 F.2d 28 (5th Cir. 1968).
77. 472 F.2d 124 (5th Cir.) cert. denied, 412 U.S. 928 (1973).
78. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949); Norman V. McKee, 431
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decision in Gosa v. Securities Investment Co."
It is well established that a denial of class action status by a district

court without disposition of the claims of the individual named plaintiff
is not an appealable final order "unless it effectively sounds the 'death
knell' of the suit and denies the individual plaintiff his day in court." 0 The
death knell exception to appealability is an aspect of the collateral order
doctrine that permits appealability of a limited class of interlocutory de-
crees. It is applicable when the appellate court, after consideration of the
size of the plaintiffs claim, his ability to finance the litigation, and the
projected expenses in prosecuting same, concludes that the individual
plaintiff "cannot feasibly continue to litigate his claim alone.""s

A plaintiff has the burden of proof in establishing facts that will bring
him within the exception. While an individual claim may be so small as
to demonstrate unfeasibility without any further showing, 2 Graci's claim
of $78,700 was held not to be in this class and, there having been no
evidence adduced to activate the exception, the appeal was dismissed.

STAY OF FEDERAL AND STATE PROCEEDINGS

In PPG Industries, Inc. v. Continental Oil Co.," the court expanded the
"exceptional circumstances" test enunciated by the Supreme Court in
Meredith v. City of Winter Haven 4 to include parallel state actions. The
court held that a district court has discretionary power to stay an ordinary
equity suit pending the outcome of a parallel state action involving the
same parties and issues.

It is well established that when both the federal action and the parallel
state action are in rem or quasi in rem the court first assuming jurisdiction
acquires exclusive jurisdiction of the cause and deprives the other court of
"power" to decide the case. 5 Where both actions are in personam, as in
PPG, this rule is inapplicable and both courts have the power to proceed. 8

The federal court may elect, however, to stay its hand, pending the out-
come of the state proceedings.

In Meredith, the Supreme Court indicated, however, that only "excep-
tional circumstances"" will justify such a discretionary refusal. The Su-

F.2d 769 (9th Cir. 1970).
79. 449 F.2d 1330 (5th Cir. 1971).
80. 472 F.2d at 126.
81. Id.
82. Eisen v. Carlisle & Jacquelin, 370 F.2d 119 (2nd Cir. 1966), cert. denied, 386 U.S. 1035

(1967).
83. 478 F.2d 674 (5th Cir. 1973). Note, Federal Courts-Stays-Federal Court May Stay

An In Personam Equity Suit Pending Outcome of Parallel State Action, 51 TEXAS L. REv.
1252 (1973).

84. 320 U.S. 228 (1943).
85. Princess Lida v. Thompson, 305 U.S. 456 (1939).
86. Kline v. Burke Construction Co., 260 U.S. 226 (1922).
87. The Meredith court listed several policies warranting a district court's discretion to
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preme Court's list of special circumstances did not include the mere pen-
dency of a parallel state action involving the same parties and issues as
warranting a stay.

Expanding the Supreme Court's list, the Fifth Circuit recognized that a
stay pending final determination of a parallel state action will likely have
the same practical effect as a dismissal, since the final state court judg-
ment may be pleaded as res judicata in the federal proceeding., Despite
this probability, the court found a stay preferable to dismissal because it
allows the federal court flexibility to reactivate the action if the state
proceeding is unreasonably delayed or if other factors arise which dictate
that it should go forward.

In Mercury Motor Express, Inc. v. Brinke,s1 the court considered the
doctrine of judicial primary jurisdiction in an action brought by freight
forwarders under the Interstate Commerce Act" to enjoin defendant from
operating as a freight forwarder without the required ICC permit." The
district court denied the preliminary injunctive relief requested and stayed
further proceedings pending final action by the Interstate Commerce Com-
mission on defendant's application for a permit. The Fifth Circuit affirmed
the district court's denial of injunctive relief but vacated the stay, holding
that the primary jurisdiction doctrine was not applicable in an action
brought under section 417(b)(2) of the Act."

As the court noted, the judge-made doctrine of primary jurisdiction may
be applicable when a court and an administrative agency have concurrent
jurisdiction over the same subject matter and there is no statutory enact-
ment providing for coordination of the work of the court and that of the
agency. If applicable, the doctrine is designed to postpone judicial consid-
eration until there has been an administrative determination of the ques-
tions. Deference by a court to the agency is based upon a desire to achieve
uniformity of application in those areas subject to government regulation 3

and a belief that the agency possesses greater expertise in a certain special-
ized area unfamiliar to courts. 4 In addition, the doctrine is similar to the
rule requiring exhaustion of administrative remedies in that it seeks to

withhold equitable relief-the policy against federal intervention in state criminal prosecu-

tions and proceedings involving the collection of state taxes and the abstention doctrine
enunciated in Railroad Commission v. Pullman Co., 312 U.S. 496 (1941).

88. Amdur v. Lizars, 372 F.2d 103 (4th Cir. 1967); Mottolese v. Kaufman, 176 F.2d 301
(2d Cir. 1949).

89. 475 F.2d 1086 (5th Cir. 1973).
90. Section 417(b)(2), 49 U.S.C. §1017(b)(2) (1970).
91. 49 U.S.C. §1010(a)(1) (1970).
92. 49 U.S.C. §1017(b)(2) (1970) confers jurisdiction on a district court to enjoin a "clear

and patent violation of section 1010," [which section requires a permit to operate] on appli-
cation of "any person injured thereby."

93. Arrow Transportation Co. v. Southern R.R., 372 U.S. 658 (1963); United States v.
Radio Corp. of America, 358 U.S. 334 (1959).

94. Far East Conference v. United States, 342 U.S. 570 (1952); Watts v. Missouri-Kansas-
Texas R.R., 383 F.2d 571 (5th Cir. 1967).
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provide the proper relationship between the court and the agency charged
with administering a regulatory scheme. 5 The doctrine is not intended,
however, to oust the court of jurisdiction but is designed to coordinate the
work of the court and the agency by allowing the agency to rule first,
thereby providing the court with the benefit of the agency's views and
expertise.

In Mercury Motor Express, however, the court found that the Interstate
Commerce Act was not silent on the question of "work coordination." The
court noted that section 417(b)(3) of the Act gives the Commission power
to effect a stay of a section 417(b)(2) action, but "conspicuously omits
mention of any corresponding power in the district court when the ICC
does not intervene."9 Accordingly, the court found that since the Act
conferred power to seek a stay only upon the Commission, it strongly
suggested that "Congress intended to supersede and replace the judicial
primary jurisdiction doctrine"97 in section 417(b)(2) suits.

For those readers who seek guidance with respect to the question of stays
of civil and criminal state court proceedings and parties by a federal dis-
trict court, several opinions rendered last year 8 may provide assistance.
Application of the Supreme Court's decisions in Younger v. Harris99 and
Mitchum v. Foster'0 continues to provide the court with ample business
in this area.

VOLUNTARY AND INVOLUNTARY DISMISSAL

Plains Growers, Inc. v. Ickes-Braun Glasshouses, Inc. 101 held that a vol-
untary dismissal by notice, pursuant to Federal Rule of Civil Procedure
41,'10 is timely where defendant had not answered but had filed rule 12(b)
motions ' and interrogatories, which remained unanswered at the time the
dismissal notice was filed.

Though some courts have held that the filing of certain types of plead-

95. General American Tank Car Corp. v. El Dorado Terminal Co., 308 U.S. 422 (1940).
96. 475 F.2d at 1093.
97. Id.
98. American Radio Ass'n v. Mobile Steamship Ass'n, 483 F.2d 1 (5th Cir. 1973); Signal

Properties, Inc. v. Farha, 482 F.2d 1136 (5th Cir. 1973); Duke v. Texas, 477 F.2d 244 (5th
Cir. 1973).

99. 401 U.S. 37 (1971).
100. 407 U.S. 225 (1972).
101. 474 F.2d 250 (5th Cir. 1973).
102. FED. R. Civ. P. 41(a)(1) states in relevant part:

Subject to the provisions of Rule 23(e), of Rule 66, and of any statute of the United
States, an action may be dismissed by the plaintiff without order of court (i) by
filing a notice of dismissal at any time before service by the adverse party of an
answer or of a motion for summary judgment, whichever first occurs. ...

103. Defendant had filed a motion to dismiss for lack of personal jurisdiction under FED.
R. Civ. P. 12(b)(2) and a motion to dismiss for insufficiency of service of process under FED.
R. Civ. P. 12(b)(5).
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ings that are neither an answer nor a motion for summary judgment will
bar the right of voluntary dismissal by notice, most of these involved
actions in which the issues had been joined or the merits of the case were
before the court.'0 4

In Plains Growers, the court held that a rule 41(a)(1) dismissal may be
effected against less than all of the defendants. Relying upon the Second
Circuit opinion in Harvey Aluminum, Inc. v. Cyanamid Co.,' defendant
argued that plaintiff could not effect a dismissal under rule 41(a)(1)
against less than all of the defendants. Defendant contended that plaintiff
was required to proceed under rule 21,' o1 which relates to the adding and
dropping of parties.

Recognizing that other courts have appeared to follow Harvey,1tn the
Fifth Circuit elected to follow the "better view"'0 8 by holding that a plain-
tiff may effect a dismissal against less than all of the defendants under rule
41(a).

In Wealden Corp. v. Schwey, 0 1 the court held that defendants in a non-
jury trial, who moved for a rule 41(b)"0 involuntary dismissal at the conclu-
sion of plaintiffs evidence, waived their right to appeal denial of the mo-
tion when they offered evidence and proceeded with their case. Defendants
could have preserved their right to appeal by refusing to offer their evi-
dence, accepting a judgment for plaintiffs and appealing it on the ground
that plaintiffs' evidence was insufficient.

104. Harvey Aluminum, Inc. v. American Cyanamid Co., 203 F.2d 105 (2d Cir. 1953), cert.
denied, 345 U.S. 964 (1953) (extensive hearing on request for preliminary injunction); Butler
v. Denton, 150 F.2d 687 (10th Cir. 1945) (petition for intervention raising justiciable issues);
Robertson v. Limestone Mfg. Co., 20 F.R.D. 365 (W.D.S.C. 1957) (hearing on motion for
temporary restraining order).

105. See cases cited at note 104 supra.
106. FED. R. Civ. P. 21 states:

Misjoinder of parties is not ground for dismissal of an action. Parties may be
dropped or added by order of the court on motion of any party or of its own initiative
at any stage of the action and on such terms as are just. Any claim against a party
may be severed and proceeded with separately.

107. Philip Carey Mfg. Co. v. Taylor, 286 F.2d 782 (6th Cir. 1961); Neiman-Marcus Co.
v. Lait, 14 F.R.D. 159 (S.D.N.Y. 1953).

108. Johnston v. Cartwright, 355 F.2d 32 (8th Cir. 1966); Young v. Wilky Carrier Corp.,
150 F.2d 764 (3rd Cir. 1945), cert. denied, 326 U.S. 786 (1946).

109. 482 F.2d 550 (5th Cir. 1973).
110. FED. R. Civ. P. 41(b) states in relevant part:

After the plaintiff, in an action tried by the court without a jury, has completed
the presentation of his evidence, the defendant, without waiving his right to offer
evidence in the event the motion is not granted, may move for a dismissal on the
ground that upon the facts and the law the plaintiff has shown no right to relief.
The court as trier of the facts may then determine them and render judgment
against the plaintiff or may decline to render any judgment until the close of all
the evidence. See Smith Petroleum Service, Inc. v. Monsanto Chem. Co., 420 F.2d
1103 (5th Cir. 1970).
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JOINDER OF PARTIES AND CONSOLIDATION

As earlier noted, Eikel v. States Marine Lines, Inc. " contains an inter-
esting discussion of Federal Rule of Civil Procedure 19(a). The court held
that the absent party could not be joined as an involuntary plaintiff, but
could be joined as a defendant.

Ranger Insurance Co. v. United Housing of New Mexico, Inc. "I involved
the indispensable party provision of rule 19(b). 1 3 In concluding that the
parties were indispensable, the court discussed the interrelationship of rule
19(a) and 19(b) and the factors to be considered in determining indispensa-
bility. These factors include: the extent to which a judgment rendered in
the person's absence may be prejudicial to him or those already parties to
the action; whether the prejudice may be lessened or eliminated by protec-
tive provisions in the judgment, the shaping of relief or by other measures;
whether any judgment rendered in his absence will be adequate; and
whether the plaintiff will have an adequate remedy if his action is dis-
missed for non-joinder.

In Gentry v. Smith,"' the court discussed the interplay of Federal Rules
of Civil Procedure 13(h), 19, 20, 21, and 42(a).11 The opinion should be
extremely helpful to the practitioner who is confronted with a choice be-
tween joinder of parties and consolidation of actions.

As officers and the sole shareholders of a corporation, Gentry and John-
ston commenced an action in federal court for breach of a contract by
Smith to purchase their stock in the corporation. Smith counterclaimed
for breach of contract and specific performance. Subsequently, defendant
moved to join the corporation as a plaintiff-counterdefendant. The district
court denied defendant's motion, found that the contract had been res-
cinded by mutual consent, dismissed the counterclaim, and awarded dam-
ages to the plaintiffs. While the case was on appeal, Smith instituted an
action against the corporation in the same district court.

The Fifth Circuit found that rule 13(h) permits persons not originally
parties to an action to be made parties to a counterclaim under the joinder

111. See case cited at note 22 supra.
112. Ranger Ins. Co. v. United Housing of New Mexico, Inc., 488 F.2d 682 (5th Cir. 1974).
113. FED. R. Civ. P. 19(b) states in relevant part:

If a person as described in subdivision (a)(1)-(2) hereof cannot be made a party,
the court shall determine whether in equity and good conscience the action should
proceed among the parties before it, or should be dismissed, the absent person being
thus regarded as indispensable ...

114. 487 F.2d 571 (5th Cir. 1973).
115. FED. R. Ctv. P. 13(h) states: "Persons other than those made parties to the original

action may be made parties to a counterclaim or cross-claim in accordance with the provisions
of Rules 19 and 20." FED. R. Civ. P. 19 deals with joinder of parties needed for a just
adjudication and FED. R. Crv. P. 20 involves permissive joinder. FED. R. Civ. P. 21, note 106
supra, deals with the adding and dropping of parties. FED. R. Civ. P. 42(a) provides for the
consolidation of actions involving common questions of law or fact.
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provisions of rules 19 and 20. Further, the court found that a court may
order such joinder on its own motion under rule 21. In addition, consolida-
tion of the two actions under rule 42(a) provides another alternative. Ac-
cordingly, the court affirmed the district court's finding of mutual rescis-
sion, reversed the damage award, and remanded for an accounting among
the parties. The court directed that the corporation be made a party to the
accounting either by joinder in that action or by consolidation of the two
cases.

DISCOVERY AND DISCLOSURE

In United States v. White, an en banc court"' adopted and affirmed the
panel's" holding that the fifth amendment privilege against compulsory
self-incrimination will not protect the taxpayers against compelled produc-
tion of income tax work papers owned and prepared by their independent
accountants and in the actual possession of their attorneys. The decision
turned on the fact that the taxpayers had never been in possession of the
papers.

The government petitioned the district court for enforcement of an IRS
summons directed to an attorney who represented the taxpayers and was
in possession of certain work papers relating to his clients' federal income
tax returns. The papers had been prepared by taxpayers' accountant, using
information supplied by the taxpayers, and delivered to the attorney at his
request. The papers had remained in his possession for approximately one
year prior to service of the summons.

The court found that the good faith requirements of Donaldson v. United
States"" had been met and, without deciding whether an attorney has
standing to assert a client's fifth amendment privilege,"' the court con-
cluded that the fifth amendment did not protect the taxpayers from com-
pelled production of the papers owned and prepared by the accountant and
in the physical possession of the attorney, since the taxpayers had neither
owned nor ever possessed the papers in question. The court declined to find
constructive possession under Couch v. United States'9 on the ground that

116. 487 F.2d 1335 (5th Cir. 1973).
117. United States v. White, 477 F.2d 757 (5th Cir. 1973); Note, Constitutional

Law-Self-Incrimination-Production of Client's Work Papers in Possession of Attorney May
Be Compelled When Client Has Never Been in Physical Possession, 42 FORDHAM L. REV. 197

(1973). See also United States v. Moore, 485 F.2d 1165 (5th Cir. 1973).
118. 400 U.S. 517 (1971). Donaldson permits the issuance and enforcement of an internal

revenue summons "in aid of a tax investigation in which civil and criminal purposes are
intertwined." Donaldson held, -however, that the summons must be issued "in good faith and
prior to a recommendation for criminal prosecution." Id. at 536.

119. Other circuit courts have differed on the question of standing. Some have found no
standing-Bouschor v. United States, 316 F.2d 451 (8th Cir. 1963); In re Fahey, 300 F.2d 383
(6th Cir. 1961). The Ninth Circuit has, however, found standing. United States v. Judson,
322 F.2d 460 (9th Cir. 1963).

120. 409 U.S. 322 (1973). The Fifth Circuit panel opinion notes: "In Couch, the court
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the taxpayers had "never for an instant been in possession of the papers
sought by the government.""'2 Finding the ingredient of personal compul-
sion absent, the court affirmed the district court's order.directing enforce-
ment.

Judge Ainsworth dissented, stating that "we are seriously weakening the
attorney-client relationship and the Fifth Amendment privilege against
self-incrimination by what the majority opinion decides in this case.' 2

The dissent distinguished Couch on the ground that it dealt with an ac-
countant rather than an attorney, suggested that the court should have
found the existence of constructive possession, then reached the question
of whether an attorney may assert the fifth amendment privilege on behalf
of his client and denied production.

On February 5, 1974, the Fifth Circuit heard oral argument in the en-
forcement case of United States v. Kasmir,23 presenting a factual pattern
different from that in White. In Kasmir, the taxpayer apparently obtained
the records of his accountant and then gave them to his attorney. It will
be interesting to see what the court does with this case.

In Kessler & Co. v. Equal Employment Opportunity Commission,24 the
en banc court held that the non-disclosure provisions of the Civil Rights
Act of 1964125 do not prohibit the Equal Employment Opportunity Com-
mission, prior to the institution of formal legal proceedings, from disclosing
to the aggrieved party or his attorney information obtained by it in the
course of its investigation of the claim of employment discrimination. The
court indicated, however, that the Commission may impose limitations on
such disclosures as it deems necessary to preserve its functions under the
Act and avoid disclosure of the information to the public generally.

In holding that the statutory language "to make public" was not in-
tended to apply to a complaining party, the court enumerated several
policy factors: the complainant is usually a person in impecunious circum-
stances; the importance of the private litigant in Title VII cases; the lim-
ited time given to the charging party to file an action following notification
by the Commission of its failure to obtain voluntary compliance; the diffi-
culty inherent in amassing the statistical information necessary to an intel-
ligent determination of whether a claim exists; the aggrieved party's diffi-
culty in persuading counsel to represent him without some evidence of
discrimination. 

26

acknowledged the possibility that in a case of constructive possession there might be suffi-
cient governmental compulsion exerted upon the taxpayer to legitimatize a claim of privi-
lege." 477 F.2d at 763. See United States v. Guterma, 272 F.2d 344 (2nd Cir. 1959); Schwim-
mer v. United States, 232 F.2d 855 (8th Cir. 1956).

121. 487 F.2d at 1336.
122. 477 F.2d at 767.
123. United States v. Kasmir, No. 73-1973 (5th Cir. 1974).
124. 472 F.2d 1147 (5th Cir.), cert. denied, 412 U.S. 939 (1973).
125. 42 U.S.C. §2000e-8(e) (Supp. 1972).
126. With respect to the problem of obtaining representation, see Sanders v. Russell, 401
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In Stokes v. Brennan,'27 the court held that material sought by individ-
ual litigants from the Secretary of Labor should be produced, pursuant to
provisions of the Freedom of Information Act, 2 " for purposes of inspection
and copying. Affirming the district court's order directing production, the
Fifth Circuit aligned itself with other courts 2

1 which have narrowly inter-
preted the internal personnel rules and practices exclusion under the Act.

Stokes and Barbe brought this action seeking an injunction prohibiting
the Secretary of Labor from withholding a "Training Course for Compli-
ance Safety and Health Officers," including instructor and student man-
uals, training slides, films and other material used in the training of
inspectors in the Occupational Safety and Health Administration. The
plaintiffs alleged that the material was an administrative staff manual
containing a substantive discussion of the Occupational Safety and Health
Act of 1970.'3 Following an in camera examination, the district court or-
dered the Secretary to produce the material for inspection and copying by
the plaintiffs.

The Freedom of Information Act requires an agency to make available
for public inspection and copying administrative staff manuals and in-
structions "that affect a member of the public."'' On appeal, the Secre-
tary did not deny that the manual was a staff manual and that the mate-
rial therein affected members of the public. He argued, however, that the
manual was not "administrative" in nature but was a "law enforcement"
manual and, accordingly, was not discoverable. Aligning itself with the
Sixth Circuit,'32 the court held that the purpose of the law enforcement
exception is "to bar disclosure of the information which, if known to the
public, [will] significantly impede the enforcement process."' 33 After a
comprehensive in camera examination of the materials, the court con-
cluded that the material was administrative in nature and proceeded to
consider the Secretary's alternative argument that production was not
required by two specific exclusions under the Act. First, the government
contended that the manual was related solely to the internal personnel

F.2d 241 (5th Cir. 1968); Petete v. Consolidated Freightways, 313 F. Supp. 1271 (N.D. Tex.
1970).

127. 476 F.2d 699 (5th Cir. 1973).
128. 5 U.S.C. §552 (1970).
129. Hawkes v. Internal Revenue Service, 467 F.2d 787 (6th Cir. 1972); Consumers Union

of United States, Inc. v. Veteran's Administration, 301 F.Supp. 796 (S.D.N.Y. 1969), appeal
dismissed as moot, 436 F.2d 1363 (2d Cir. 1971); Benson v. General Services Administration,
289 F.Supp. 590 (W.D. Wash. 1968), aff'd on other grounds, 415 F.2d 878 (9th Cir. 1969).

130. 29 U.S.C. §651 et seq. (1970).
131. 5 U.S.C. §552(a)(2)(C) (1970), states in relevant part: "(2) Each agency, in accord-

ance with published rules, shall make available for public inspection and copying .. .(C)
administrative staff manuals and instructions to staff that affect a member of the public

132. 467 F.2d at 787.
133. 476 F.2d at 701 (emphasis in original).
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rules and practices of an agency and second, that the material was inter-
agency or intra-agency memorandums or letters that would not be avail-
able by law to a party other than an agency in litigation with the agency.,"

With respect to the internal personnel rules and practices of an agency
argument, the Fifth Circuit examined the legislative history, noting con-
flict between the Senate and House reports. The Senate report", limited
the exception to internal personnel rules and practices such as use of park-
ing facilities, lunch hour regulations, sick leave policy and the like. On the
other hand, the House report 3 ' considered the exclusion much broader,
applying it as well to operating rules, guidelines and manuals of procedure
for investigators. The Fifth Circuit concluded that the Senate's definition
of the exclusion more accurately reflected the wording of the statute and,
though noting that other courts 3 ' had not reached uniform results with
respect to the question, the court rejected the Secretary's argument and
aligned itself with those decisions' that have adopted the Senate's narrow
interpretation. Finally, the court considered the "memorandum excep-
tion"' 39 and, while not attempting to define the ultimate scope of that
exception, concluded that the materials in question were not within the
exception and affirmed the district court's order requiring production.

In Cates v. LTVAerospace Corp.,U°' the court considered the relationship
of Federal Rules of Civil Procedure 30(b)(6)"' and 45(d)(2)", with respect

134. 5 U.S.C. §552(b) (1970) states in relevant part:
(b) This section does not apply to matters that are . .. (2) related solely to the
internal personnel rules and practices of an agency . ..(5) inter-agency or intra-
agency memorandums or letters which would not be available by law to a party
other than an agency in litigation with the agency ....

135. SENATE REP. No. 813, 89th Cong., 1st Sess. 2 (1965).
136. H.R. REP. No. 1497, 89th Cong., 2d Sess. 10 (1966).
137. See note 129 supra and Polymers, Inc. v. NLRB, 414 F.2d 999 (2d Cir. 1969), cert.

denied, 396 U.S. 1010 (1970).
138. See note 129 supra.
139. See 414 F.2d 999. See also, Environmental Protection Agency v. Mink, 410 U.S. 73

(1973) and Bristol-Myers Co. v. FTC, 424 F.2d 935 (D.C. Cir. 1970), cert. denied, 400 U.S.
824 (1970).

140. 480 F.2d 620 (5th Cir. 1973).
141. FED. R. Civ. P. 30(b)(6) states in relevant part:

A party may in his notice and in a subpoena name as the deponent a public or
private corporation or a partnership or association or governmental agency and
describe with reasonable particularity the matters on which examination is re-
quested. In that event, the organization so named shall designate one or more
officers, directors, or managing agents, or other persons who consent to testify on
its behalf, and may set forth, for each person designated, the matters on which he
will testify. A subpoena shall advise a non-party organization of its duty to make
such a designation. The persons so designated shall testify as to matters known or
reasonably available to the organization.

142. FED. R. Civ. P. 45(d)(2) states:
A resident of the district in which the deposition is to be taken may be required to
attend an examination only in the county wherein he resides or is employed or
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to the designation of a deponent to appear on behalf of a non-party federal
agency, the place of the deposition and the place where documents were
to be produced. The court held that a person designated by an organization
pursuant to rule 30(b)(6) cannot be required to travel outside the territorial
limits imposed by rule 45(d)(2). In short, rule 30(b)(6) provides a proce-
dure for determining the proper person to depose, but does not govern
where a deposition may be taken or where documents are to be produced,
the latter being reserved to rule 45(d)(2).

The court reminded counsel in GFI Computer Industries, Inc. v. Fry"'
that the drastic sanction of dismissal or judgment by default is permitted
only in extreme situations where there is a clear record of contumacious
conduct."' Plaintiff, overleaping Federal Rule of Civil Procedure 37(a),145

filed a motion under rule 37(b),'"I requesting a default judgment and other
sanctions as a result of defendant's failure to respond to his discovery.",
The court reversed the trial court's entry of default, holding that a party
must first proceed under rule 37(a) to obtain an order compelling discovery
before he may seek to invoke the sanctions under rule 37(b).

TRIAL

In Johnson v. Penrod Drilling Co.,"' the court considered the effect of a
demand for jury trial and the method of withdrawing such a demand.
Plaintiffs invoked jurisdiction on diversity grounds and under the Jones
Act, demanding trial by jury. Subsequently, plaintiffs filed amendments
alleging admiralty and maritime claims under Federal Rule of Civil Proce-
dure 9(h). The court found that the plaintiff's amendments were designed
to effect a withdrawal of their jury demands without compliance with the
specific procedures under rule 39(a)."81 The court held that the district
court erred in transferring the actions from its jury to its non-jury docket

transacts his business in person, or at such other convenient place as is fixed by an
order of court. A nonresident of the district may be required to attend only in the
county wherein he is served with a subpoena, or within 40 miles from the place of
service, or at such other convenient place as is fixed by an order of court.

143. 476 F.2d 1 (5th Cir. 1973).
144. Flaska v. Little River Marine Constr. Co., 389 F.2d 885 (5th Cir. 1968); Durham v.

Florida East Coast Ry., 385 F.2d 366 (5th Cir. 1967).
145. FED. R. Civ. P. 37(a) permits a party, after notice, to apply for an order compelling

discovery.
146. FED. R. Civ. P. 37(b) deals with the sanctions for non-compliance with an order

obtained pursuant to FED. R. Civ. P. 37(a).
147. Johnson v. Penrod Drilling Co., 469 F.2d 897 (5th Cir. 1972), en banc granted, May

18, 1973, oral argument heard October 16, 1973.
148. Id.
149. FED. R. Civ. P. 9(h) deals with the pleading of admiralty and maritime claims. FED.

R. Civ. P. 39(a) permits withdrawal of a jury demand by stipulation of the parties or if the
court, upon motion or of its own initiative, "finds that a right of trial by jury of some or all
of those issues does not exist under the Constitution or statutes of the United States."
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without first obtaining defendant's consent to the transfers. Finding that
the involuntary transfer worked a denial of defendant's seventh amend-
ment right to trial by jury, the court read rules 38 and 39(a) as giving
"explicit recognition to the quasi-constitutional privilege of the party who
did not originally demand trial by jury to rely upon the jury trial demand
made by the adverse party."'' 5

Sheila's Shine Products, Inc. v. Sheita Shine, Inc.,' 5
' reaffirming the

principle that the right to trial by jury under rule 38(a) does not extend to
cases historically cognizable in equity. Accordingly, a party cannot com-
plain if equitable issues are disposed of by the court so long as he is given
a jury trial on all issues properly triable by a jury. This opinion also reviews
the use and effect of an advisory jury under rule 39(c).

Gafford v. Star Fish & Oyster Co."' is instructive on the manner in
which a trial court may require exercise of peremptory challenges in a civil
action. While the court thinks it better practice to require a simultaneous
or alternating exercise of challenges, it found that plaintiff was not sub-
stantially prejudiced in this case' 53 by the trial court's requirement that he
exercise his challenges first.

In United States. v. Franicevich,14 the Fifth Circuit held that a defen-
dant in a criminal proceeding who takes the stand in his own behalf may
be impeached by showing a prior conviction in another case "then on
appeal." Though Franicevich is a criminal case, the court did not limit its
holding to criminal cases and the decision should have applicability in civil
proceedings as well. This holding aligns the court with the majority of
other circuits which have considered the question 5 5 and, furthermore, the
holding is consistent with Rule 609(e), Rules of Evidence for United States
Courts and Magistrates. 5

M The court noted, however, that the witness may
explain that the conviction is pending on appeal and then allow the jury
to give it such weight as it wishes. Judge Goldberg dissents, noting that
the "[u]se of any prior conviction 'for impeachment only' is fraught with
danger-the most obvious hazard being that jurors may not be able to
perform the mental gymnastics needed if they are to consider the prior

150. 469 F.2d at 903.
151. 486 F.2d 114 (5th Cir. 1973).
152. 475 F.2d 767 (5th Cir. 1973).
153. The court noted, however, a situation in which the procedure would be wrong and

merit a reversal. United States v. Sams, 470 F.2d 751 (5th Cir. 1972).
154. 471 F.2d 427 (5th Cir. 1973); Note, Evidence - A Prior Conviction That is Pending

on Appeal May Be Used to Impeach a Witness, 10 HOUSTON L. REV. 772 (1973).
155. United States v. Canaday, 466 F.2d 1191 (9th Cir. 1972); Newman v. United States,

331 F.2d 968 (8th Cir. 1964), cert. denied, 379 U.S. 975 (1965); United States v. Owens, 271
F.2d 425 (2nd Cir. 1959), cert. denied, 356 U.S. 874 (1961); United States v. Empire Packing
Co., 174 F.2d 16 (7th Cir.), cert. denied, 337 U.S. 959 (1949).

156. Proposed RULE OF EVID. 609(e) states: "The pendency of an appeal therefrom does
not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is
admissible."
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conviction only for impeaching the defendant's testimony and not for proof
that his character is criminal.' 57

During the last year, the Fifth Circuit had occasion to review a number
of cases'58 involving special verdicts and interrogatories under Federal Rule
of Civil Procedure 49. Counsel contemplating use of those procedures may
find instruction from the opinions.

Wallin v. Fuller'59 presented the court with the recurring problem of
accommodating Federal Rules of Civil Procedure 15(b) and 16.160 Without
objection, plaintiff introduced evidence at trial directed to an issue outside
the pleadings and the pretrial order. Applying the "manifest injustice"
standard under rule 16, the district court denied plaintiff's motion for leave
to amend his pleadings and refused to instruct the jury on the theory of
liability sought by the amendment. The Fifth Circuit held that the district
court'"' erred in adhering to the strictures of rule 16, without regard to the
more liberal standard of 15(b) that should apply when a party seeks to
conform his pleadings to those issues raised by the evidence at trial.

The case of Leger v. Westinghouse Electric Corp.'2 was won by the
lawyer and lost by his client. The court set aside a defendant's jury verdict,
finding that on several occasions during a lengthy trial a representative of
the defendant insurer conversed with a juror about weather, antiques, and
other matters unrelated to the case. In so holding, the court applied its
earlier decision in United States v. Barfield,'3 in finding that the conversa-
tions were deliberate and not inadvertent exchanges or greetings.

In Brown v. Ford Motor Co.'64 the Fifth Circuit once again emphasized
that a jury is not at liberty "under the guise of passing upon the credibility
of a witness, to disregard his testimony, when from no reasonable point of
view is it open to doubt."'6 5 Noting its committment to the general rule
that questions of credibility of witnesses are ordinarily for the jury, the
court found this case to be within the above caveat expressed by the Su-
preme Court in Chesapeake & 0. Ry. v. Martin.'6

157. 471 F.2d at 430.
158. Jones v. Petroleum Carrier Corp. of Fla. 483 F.2d 1369 (5th Cir. 1973); Fredonia

Broadcasting Corp., Inc. v. RCA Corp., 481 F.2d 781 (5th Cir. 1973); Colvin v. Dempsey-
Tegeler & Co., 477 F.2d 1283 (5th Cir. 1973); Boyce v. Pi Kappa Alpha Holding Corp., 476
F.2d 447 (5th Cir. 1973); Griffin v. Matherne, 471 F.2d 911 (5th Cir. 1973); Wolfe v. Virusky,
470 F.2d 831 (5th Cir. 1972).

159. 476 F.2d 1204 (5th Cir. 1973).
160. FED. R. Civ. P. 15(b) deals with amendments to pleadings "necessary to cause them

to conform to the evidence. ... FED R. Civ. P. 16 relates to pre-trial procedure.
161. See Dering v. Williams, 378 F.2d 417 (9th Cir. 1967); Bucky v. Sebo, 208 F.2d 304

(2nd Cir. 1953).
162. 483 F.2d 428 (5th Cir. 1973).
163. 359 F.2d 120 (5th Cir. 1966).
164. 479 F.2d 521 (5th Cir. 1973).
165. Id. at 523.
166. 283 U.S. 209 (1931).
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DAMAGES, ATTORNEY'S FEES AND INJUNCTIVE RELIEF

In Canal Barge Co. v. Griffith'67 the court held that "survivor's grief"
damages are not recoverable in a general maritime action for death caused
by unseaworthiness. This case represents another chapter in the continu-
ing efforts of the federal courts to fill the interstices of the general maritime
action created by the Supreme Court in Moragne v. United States Marine
Lines, Inc.' 5 In holding that decedent's survivors should not be compen-
sated for lost love and affection, the Fifth Circuit aligned itself with other
circuits that have considered the question and uniformly denied such dam-
ages in a general maritime action. "9

In Greco v. Seaboard Coastline R. R., 170 the Fifth Circuit refused en banc
consideration of the practice of keeping juries in the dark on the non-
taxability of awards for lost income and future earning capacity.'71 Accord-
ingly, in a case where the jury apparently increased a plaintiff's award to
compensate for taxation, the court continued to align itself with other
circuit courts' 2 that have held that the jury is not entitled to know of the
fact that awards for lost income and future earning capacity are non-
taxable.

Johnson v. Georgia Highway Express, Inc. "I Provided the court with an
opportunity to review the adequacy of an attorney's fee award in an action
brought pursuant to section 706(k) of Title VII of the Civil Rights Act of
1964.'11 Vacating and remanding, the court provided a detailed and excel-
lent checklist of the appropriate guidelines to be followed by district courts
in arriving at just compensation. These include: (1) the time and labor
required; (2) the novelty and difficulty of the questions presented; (3) the
skill required for proper performance of the legal services; (4) the preclu-
sion of other employment by the attorney due to acceptance of the case;
(5) the customary fee for similar work in the community; (6) whether the
fee is fixed or contingent; (7) the time limitations imposed by the client
or circumstances; (8) the amount involved and the results obtained; (9) the
experience, reputation and ability of the attorneys; (10) the undesirability
of the case; (11) the nature and length of the professional relationship with

167. 480 F.2d 11 (5th Cir. 1973).
168. 398 U.S. 375 (1970).
169. Greene v. Vantage S.S. Corp., 466 F.2d 159 (4th Cir. 1972); Simpson v. Knutsen,

O.A.S., 444 F.2d 523 (9th Cir. 1971); United States Steel Corp., v. Lamb 436 F.2d 1256 (6th
Cir.1970), cert. denied, 402 U. S. 987 (1971).

170. 468 F.2d 822 (5th Cir. 1972), cert. denied, 410 U.S. 990 (1973).
171. Greco v. Seaboard Coast Line R.R., 464 F.2d 496 (5th Cir. 1972), is in accord with

prior decisions of the Fifth Circuit. Cunningham v. Bay Drilling Co., 421 F.2d 1398 (5th Cir.
1970); Prudential Ins. Co. of America v. Wilkerson, 327 F.2d 997 (5th Cir. 1964).

172. Payne v. B. & 0. R.R., 309 F.2d 546 (6th Cir. 1962); McWeeney v. New York, N.H.
& H. R.R., 282 F.2d 34 (2nd Cir. 1960). But see a recent holding to the contrary in Domeracki
v. Humble Oil & Refining Co., 443 F.2d 1245 (3rd Cir. 1971).

173. Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974).
174. 42 U.S.C.A. §2000e - 5(k) (1974).
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the client; and (12) awards in similar cases. Finally, the court encouraged
counsel "to utilize their best efforts to understandingly, sympathetically,
and professionally arrive at a settlement as to attorney's fees.'1 5

In Johnson v. Combs,' the court held that passage of section 718 of the
Education Amendments Act of 1972'" creates a new legal standard with
respect to the award of attorneys' fees to a prevailing party in actions
seeking to compel compliance by school boards with the Act. The court
declined, however, to apply the standard retroactively.

The law in the Fifth Circuit prior to passage of section 718 allowed an
attorney's fee award in school desegregation cases only if the school board
had acted in an "unreasonable and obdurately obstinate manner."',
Under the new standard, if the court finds that the action was necessary
to compel compliance, attorney's fees must be awarded "unless special
circumstances would render such an award unjust."'7 9 This is the standard
which has been applied in actions based on Title II of the 1964 Civil Rights
Act"" as interpreted by the United States Supreme Court in Newman v.
Piggie Park Enterprises, Inc."' Accordingly, good faith is no longer a de-
fense and, upon the entry of a "final order,"' 82 the prevailing party is
entitled to recover reasonable fees in the absence of "special circumstan-
ces."

The recent opinion in Giorgio v. Causey"' provides counsel with a help-
ful checklist of the factors to be considered by a district court in determin-
ing whether injunctive relief is appropriate in a particular case and the
scope of review on appeal from the grant or denial thereof.'8'

175. 488 F.2d at 720.
176. 471 F.2d 84 (5th Cir. 1972), cert. denied, 413 U.S. 922 (1973); Note, School Desegre-

gation-In the Absence of Special Circumstances, a Reasonable Attorney's Fee is to Be
Awarded the Prevailing Party in School Desegregation Cases, 10 HOUSTON L. REV. 777 (1973).

177. 20 U.S.C. §1617 (Supp. 1972).
178. Horton v. Lawrence County Bd. of Ed., 449 F.2d 793 (5th Cir. 1971); Williams v.

Kimbrough, 415 F.2d 874 (5th Cir. 1969), cert. denied, 396 U.S. 1061 (1970).
179. 471 F.2d at 86.
180. 42 U.S.C. §2000a - 3(b) (1964).
181. 390 U.S. 400 (1968).
182. The court notes:

Section 718 expressly allows attorneys' fee awards only upon "the entry of a final
order." The most suitable test for such finality exists in the body of law which has
been developed in determining appealability under 28 U.S.C.A. §1291. In general,
this means a judgment or order which ends the litigation on the merits and compre-
hends only the execution of the court's decree. 471 F.2d at 87.

183. Giorgio v. Causey, No. 73-1814 (5th Cir. December 13, 1973).
184. On appeal the reviewing court does not concern itself with the merits of the contro-

versy "beyond that necessary to determine the presence or absence of an abuse of discretion."
Quarles v. Oxford Municipal Separate School Dist., 439 F.2d 261 (5th Cir. 1971); United
States v. Edwards, 333 F.2d 575 (5th Cir. 1964); Tatum v. Blackstock, 319 F.2d 397 (5th Cir.
1963); J. M. Fields of Anderson, Inc. v. Kroger Co., 310 F.2d 562 (5th Cir. 1962).
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APPEALABILITY, STANDARD OF REVIEW AND POST JUDGMENT RELIEF

Wiggs v. Courshon,15 Thompson v. House of Nine, Inc."s6 and Foret v.
McDermott"7 dealt with the question of what is an appealable order or
judgment.

Plaintiff Courshon obtained a jury verdict and defendant moved for a
new trial. The district court granted defendant's motion on the condition
that if plaintiff stipulated to a remittitur of the verdict, then the motion
would be denied. Plaintiff refused and appealed the order granting defen-
dant a new trial. The court dismissed the appeal on the ground that a new
trial is generally not appealable because the order is only interlocutory in
nature and is not a final judgment. The court noted, however, that if
plaintiff had accepted the remittitur under protest, then the final judg-
ment entered thereon would have been appealable and the order of remitti-
tur could have also been reviewed. Alternatively, plaintiff may obtain a
review of the new trial order by appealing from a final judgment following
the second trial and alleging as error the court's grant of the second trial.

In Thompson, the court declined to entertain an interlocutory appeal
from an order denying stay of an action pending arbitration. Under 28
U.S.C. §1292(a)(1), an order staying or refusing to stay proceedings is
appealable only if the action is one at law and the "stay was sought to
permit the prior determination of some equitable defense or counter-
claim."'

Thompson was an action by a franchisee against his franchisor for equi-
table cancellation of his contractual obligation and damages. Thus, for the
first time, the court was presented with a mixture of an action at law and
a suit in equity. Noting that other circuits have refused to entertain such
an appeal unless the equitable element is "merely incidental," the court
found the equitable element to be significant and dismissed the appeal.

Foret v. McDermott s9 reminds counsel that, in a multi-party action, an
order of summary judgment adjudicating fewer than all of the claims or
parties is not appealable without a certificate under Federal Rule of Civil
Procedure 54(b). 90

In Save Our Ten Acres v. Kreger, 9' the court was presented for the first

185. 485 F.2d 1281 (5th Cir. 1973).
186. 482 F.2d 888 (5th Cir. 1973).
187. 484 F.2d 992 (5th Cir. 1973).
188. 482 F.2d at 890 (emphasis in original). 28 U.S.C. §1292 (1970) deals with appellate

jurisdiction of interlocutory decisions.
189. 484 F.2d 992 (5th Cir. 1973).
190. Under FED. R. Civ. P. 54(b), the district court, where multiple parties or claims are

involved, "may direct the entry of a final judgment as to one or more but fewer than all of
the claims or parties only upon an express determination that there is no just reason for delay
and upon an express direction for the entry of judgment." Otherwise the order is not appeala-
ble until the entry of a judgment adjudicating all claims and the rights of all parties. See
Melancon v. Insurance Co. of North America, 476 F.2d 594 (5th Cir. 1973).

191. 472 F.2d 463 (5th Cir. 1973).



PRACTICE & PROCEDURE

time with the question of the proper standard for judicial review of an
agency's determination not to file an environmental impact statement
under the National Environmental Policy Act of 1969."92 The agency con-
tended and the district court concluded that the "arbitrary or capricious"
standard"' should govern, but the Fifth Circuit held that standard too
narrow and enunciated the rule of "reasonableness."'' 4 Accordingly, the
district court must now determine whether the agency reasonably con-
cluded that the project would not significantly degrade environmental
quality.

In Dickerson v. Continental Oil Co., 5 the Fifth Circuit reached the same
result as the district court, but got there by a different route. In doing so,
it instructed counsel on the proper way to amend a judgment. The district
court, following issuance of the Fifth Circuit's mandate of remand on an
earlier appeal, determined that interest should be allowed on the amounts
adjudged due. Without seeking permission from the appellate court, the
district judge entertained a motion for post-judgment relief under Federal
Rule of Civil Procedure 60(b) 96 and ordered amendment of the judgment
to include interest. This appeal followed. The court held that the trial
court could not add to or modify the judgment to provide interest or enter-
tain a rule 60(b) post-remand request without permission from the court.

Since terms of court no longer exist, the circuit court has the power to
recall and relax its mandate.'97 Accordingly, counsel should have peti-
tioned the court to relax or modify the mandate in order to permit the
district court to take the action requested under rule 60(b).

Once again, demonstrating that judges are human, the court did not
declare the district court's order of amendment ineffectual, but deemed
this appeal a request to relax the mandate, which it granted, and thereby
infused vitality in the order. 98

192. 42 U.S.C. §4331 et. seq. (Supp. 1972).
193. The agency contended that, in the absence of fraud, administrative fact findings are

conclusive if supported by substantial evidence and the reviewing court should only deter-
mine whether the findings are arbitrary, capricious or constitute an abuse of discretion. 472.
F.2d at 466.

194. In reaching its decision, the Fifth Circuit looked for guidance to the Supreme Court
decision in Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971).

195. 476 F.2d 635 (5th Cir. 1973).
196. FED. R. Civ. P. 60(b) gives the district court power to "relieve a party or his legal

representative from a final judgment, order, or proceeding" by reason of mistake, inadvert-
ence, excusable neglect, fraud and newly discovered evidence.

197. Meredith v. Fair, 306 F.2d 374 (5th Cir. 1962).
198. This procedure was followed in Bros. Inc. v. Davidson, 330 F.2d 65 (1964).
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