
CIVIL RIGHTS

By ELIZABETH R. RINDSKOPF*

INTRODUCTION

Once again during its 1973 term of court, the Court of Appeals for the
Fifth Circuit work product in the area of civil rights was voluminous. One
hundred sixteen cases were decided in major opinions by the court falling
into the following categories in roughly equal proportions: school desegre-
gation, including teacher and student rights; employment discrimination;
housing discrimination; discrimination in the electoral process; prisoners'
rights and prison conditions; and individual rights under the first and
fourteenth amendments to the United States Constitution.

Yet, while the Fifth Circuit has remained constant in the size of its civil
rights work product, the character and quality continue to change. The
evolution in the character of civil rights actions can be seen primarily in
the types of cases presented to the court for decision. During the 1973 term,
only one civil rights removal' decision was delivered and two public accom-
modation decisions under Title II of the Civil Rights Act of 1964.2

Even the stalwart school desegregation case has altered as a genre. This
term the Fifth Circuit was asked to interpret details, adjust the operation
or reaffirm the need of thorough-going school desegregation plans already
drawn and, in many instances, in operation. Similarly employment dis-
crimination under Title VII of the Civil Rights Act of 19643 has concen-
trated not on the broad aims of the legislation, but on the details of the
Act's effective operation.

This change in the character of civil rights actions brought before the
Fifth Circuit may account in part for the court's cautious stance. Cer-
tainly, the broad sweep and innovative approach to solutions of civil rights
problems is no longer apparent in Fifth Circuit decisions. Only a thorough
analysis of the individual decisions can indicate whether the quality of
Fifth Circuit decisions is altering simultaneously with the character of the
problems presented to the court for solution.

* Member of the firm of Crosland, Myer & Rindskopf, Atlanta, Georgia. A.B., University

of Michigan (1964); J.D., University of Michigan (1968). Member of the Georgia Bar.
1. 28 U.S.C. §1443(1) (1970), was considered in Perkins v. Mississippi, 470 F.2d 1371 (5th

Cir. 1972) (en bonc). A divided court concluded that removal does not encompass a criminal
law providing for the protection of equal civil rights, which was enacted after the passage of
the civil rights removal statute, 28 U.S.C. §1443 (1970).

2. 24 U.S.C. §2000a et seq. (1970) was considered in United States v. Deyorio, 473 F.2d
1041 (5th Cir. 1973) and United States v. DeRosier, 473 F.2d 749 (5th Cir. 1973). See also
Millenson v. New Hotel Monteleone, 475 F.2d 736 (5th Cir. 1973) unsuccessfully raising
public accommodations discrimination based on sex under 42 U.S.C. §1983 (1970).

3. 42 U.S.C. §2000e et seq. (1970).
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Education

School Desegregation

The 1973 term failed to produce any further benchmark in the area of
school desegregation. Rather, the court's energy was concentrated on con-
tinuing and applying its major school decisions of the 1972 term, United
States v. Texas Education Agency and Cisneros v. Corpus Christi Indepen-
dent School District.'

To those who read Cisneros as a dilution of the need to adopt bussing,
upon failure to achieve a unitary system by other techniques, the court
gives a sound "no" in Henry v. Clarksdale Municipal School District." The
Henry decision makes clear that Cisneros in no way alters the requirements
to purchase buses as well as transport students where necessary to inte-
grate, as originally stated in United States v. Greenwood Municipal Sepa-
rate School District.'

This lesson is restated in Miller v. Board of Education of Gadsden,
Alabama.7 The Fifth Circuit reverses a court approved desegregation plan
which rejected "pairing or clustering of the central city elementary schools
in favor of the promised Valhalla of educational parks,"" noting that the
Gadsden schools have been in court since 1963, Judges Brown, Ingraham,
and Roney reverse and remand the case for Cisneros relief.

Inexplicably, three weeks after the Miller decision a different panel con-
sisting of Judges Wisdom, Thornberry and Clark decided a case raising
similar issues in a fashion far less sure. Calhoun v. Cook 9 also presented a
court approved desegregation plan which eschewed pairing or clustering in
favor of a desegregation settlement resting almost exclusively on rezoning
and "freedom of choice." Yet the court does little more than toss the case
back to the district court for further proceedings, giving as its justification
the confusion stemming from an aborted settlement and improper denial
of several intervention requests by members of the class of plaintiffs as well
as the absence of a fully developed district. The lesson in Calhoun and its
repeated prior appeals'0 is hardly subtle, albeit cynical: desegregation will

4. 467 F.2d 848 (5th Cir. 1972); 467 F2d 142 (5th Cir. 1972). Even this effort was one
fraught with some difficulty, however, since in the opinion of one wing of the court these
decisions are at best unclear and confusing. See United States v. Texas Educ. Agency, 470
F.2d 1001 (5th Cir. 1973) and the dissent of Judge Wisdom from the en banc decision denying
a motion to clarify the original en banc decision.

5. 480 F.2d 583 (5th Cir. 1973).
6. 460 F.2d 1205 (5th Cir. 1972).
7. 482 F.2d 1234 (5th Cir. 1973).
8. Id. at 1236.
9. 487 F.2d 680 (5th Cir. 1973).
10. See 469 F.2d 1067 (5th Cir. 1972); 451 F.2d 583 (5th Cir. 1971); 443 F.2d 1174 (5th

Cir. 1970); 430 F.2d 1174 (5th Cir. 1970) for a partial history of this litigation extending to
1958.
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be ordered freely only where a system is majority white. When the school
system involved is that of a major metropolitan community, here Atlanta,
Georgia, and it becomes majority black, a different, unarticulated stan-
dard comes into play.

With the exception of systems such as Atlanta, it is fair to say that the
majority of Southern systems have now managed to clear the major obsta-
cles towards a unitary school system. Thus, the problems presented to the
Fifth Circuit in school desegregation during its 1973 term tended to be
routine and concerned with the operating details of current desegregation
plans."

There has been, however, an exception to the pattern of routine school
desegregation cases confronting the Fifth Circuit during its 1973 term.
That exception has occurred in litigation arising out of the growth of pri-
vate segregated academies as an answer and alternative to court-ordered
public school desegregation. Two cases have raised this problem during the
1973 term: Gilmore v. City of Montgomery" and United States v. Missis-
sippi (Smith County School District).3 Once again in its 1973 term the
court has taken a cautious approach to an issue raising new problems in
the area of school desegregation.' 4

In the Smith County case, the County Board of Supervisors leased an
empty school building at a nominal sum to a local civic center before
desegregation. After the desegregation order had been entered, the civic
association in turn leased the school building to the segregationist Sylvar-
ene Baptist Academy. The district court granted full relief and voided both
the lease of the civic center and that of the academy, providing further that
any subsequent lease must contain a provision that the building not be
used for the purpose of a segregated school. The Fifth Circuit panel, consis-
ting of Judges Coleman, Simpson, and Estes, reversed the lower court
order voiding the lease. In support of its position, the panel relied upon the
en banc decision in McNeal v. Tate County School District. The relief
afforded by the Smith court-a requirement that the building not be segre-
gated if used as a school-ignores the realities discussed in the decision of
the original panel in McNeal. It strains belief to suggest that any of the
black children residing in Smith County, Mississippi will be able to afford
the fees to attend the Sylvarene Baptist Academy, no matter how open in
name its doors may be. The court thus allows the Academy the benefit of

11. See Davis v. Board of School Comm'rs of Mobile County, 483 F.2d 1017 (5th Cir. 1973)
approving school site selection against challenge of plaintiffs; Stout v. Jefferson County Bd.
of Educ., 483 F.2d 84 (5th Cir. 1973) approving minor modification of desegregation plan in
its final stage.

12. 473 F.2d 832 (5th Cir. 1973). Gilmore denies private schools the right to the exclusive
use of public recreational facilities, while permitting their use in common with other members
of the public.

13. 476 F.2d 941 (5th Cir. 1973).
14. See the discussion of McNeal v. Tate County School Dist., 460 F.2d 568 (5th Cir. 1972)

in Rindskopf, Annual Fifth Circuit Survey: Civil Rights, 24 MERCER L. REV. 745, 768 (1973).

1974]



MERCER LAW REVIEW

judicial sanction without the fear of ever being required to actually inte-
grate. And at the same time, the academy gains important support in the
continuation of a $5 per year lease of a school building. Without the benefit
of an explanation for such diluted relief in either the Smith County case
or the earlier McNeal en banc modification it is impossible to explain why
the court has chosen to take so weak a position on an important desegrega-
tion issue. It is equally impossible to justify such a decision. This only
serves to underscore once again the slippage now apparent in the civil
rights activities of the Fifth Circuit.

Teachers' Rights

Whether because of the consolidation of school systems brought on by
desegregation or a simple decline in student populations, school systems
have increasingly sought to "weed out" those teachers considered "unde-
sirable"; and the teachers have, in turn, continued to fight back with court
action. The resulting large number of teachers' cases considered by the
Fifth Circuit in its 1973 term fall into three categories: (a) teacher demo-
tions or discharges resulting from the process of desegregation and qualify-
ing for relief under Singleton v. Jackson Municipal Separate School
District; (b) teacher demotions or discharges where tenure or its equiva-
lent is involved; and (c) demotions or discharges where no tenure is in-
volved.

Protection for black teachers victimized by desegregation has been slow
to establish itself in the courts. The first significant step occurred in 1972
with the decisions of Lee v. Macon County Board of Education (Muscle
Shoals) and Lee v. Macon County Board of Education (Florence City). ' 7

These decisions were carried forward undiluted during the 1973 term.
Beginning with Lee v. Macon County Board of Education (Colbert

County School System), '" the court upheld the right of a displaced black
principal to the first opening as a principal following desegregation. At the
same time, the court approved the discharge of non-tenured white teachers
in furtherance of the board's effort to re-establish a proper ratio between
white and black teachers lost in the desegregation process. In discussing
this aspect of the case, the court noted that "to achieve proper integration
of faculty the Board's responsibility requires that it must withhold ap-
proval of teacher contracts if necessary to achieve faculty desegregation." '9
This underscores the court's willingness to resort to techniques such as
quota hiring for integration elsewhere in the area of employment discrimi-
nation.

15. 419 F.2d 1211 (5th Cir. 1970).
16. 453 F.2d 1104 (5th Cir. 1971).
17. 456 F.2d 1371 (5th Cir. 1971).
18. 483 F.2d 242 (5th Cir. 1973).
19. Id. at 243. See the discussion of Morrow v. Crisler, 479 F.2d 950 (5th Cir. 1973), infra.
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Nonetheless, not all shifts in personnel qualify for Singleton relief. And
not all seeming reductions in pay, pension, or duties will necessarily bring
a teacher within the ambit of Singleton. Using this rationale, the court
affirms a district court decision to deny relief in a situation where a former
black principal claimed a Singleton violation by reason of his assignment
to a position as administrative assistant to the superintendent. It is possi-
ble to question the wisdom of this decision. Certainly, part of the signifi-
cance and relevance of black educators is the role model they provide black
children-a role not possible where black professionals are removed from
the classroom and reassigned to newly devised "administrative" positions.
In such cases, the court should, at a minimum, carefully examine the
duties of such an administrative position to make certain that it is not a
"holding place" created for the sole purpose of containing a system's black
educators after integration.

McLaurin v. Columbia Separate School District" considers Singleton
criteria and requirements in the situation where a teacher's contract is not
renewed by the system. The majority opinion, joined in by Judges Gold-
berg and Simpson, notes that Singleton applies equally to the "non-
renewal" situation, ordering the district court to award back pay and attor-
neys' fees on remand as well.

In the majority opinion, the objective review required by Singleton must
occur before the recommendation not to renew a teacher's contract. The
special significance of McLaurin is, however, one of timing. In dissent,
Judge Dyer questions the nexus between the plaintiffs' discharge and the
system's alleged reduction in its teacher force as the result of desegrega-
tion. He suggests that it is insufficient to show, as plaintiffs had, that the
number of teachers in the system sharply declined with the onset of deseg-
regation, but he suggests that intent too must be proven. Judge Dyer fur-
ther notes that the fact of hiring additional teachers rebuts the statistical
inference that the system saw a decline in necessary teaching personnel
because of the economies of integration. This position ignores a fundamen-
tal problem created for black teachers by integration: not only are black
teachers the losers where the total number of a system's teachers declines,
but they also lose where the number remains constant. The problem
Singleton relief must address is the decline of black teachers and principals
caused by desegregation in all cases whether the system's teacher popula-
tion declines, increases, or remains the same. It is specious to suggest that
the attrition of black teachers in desegregating school systems across the
South is a one year, one shot process. McLaurin will shortly receive en banc
consideration. The direction taken at that time will be crucial in continu-
ing Singleton as a viable protection for black educators.

In sum, the 1973 term saw a continued refining of the guarantees and
protections of Singleton. Yet, while black teachers' rights continued to

20. 478 F.2d 348 (5th Cir. 1973).
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receive protection in the court's decisions under Singleton, the future re-
mains unclear until the full court has reviewed and adopted a position on
the issues raised in McLaurin.

For those teachers who could not qualify for Singleton treatment, the
1973 term of the Fifth Circuit was less auspicious. The difference between
Singleton and non-Singleton requirements, as well as between the rights
of tenured and non-tenured teachers, has now been clarified by dicta in
Thompson v. Madison County Board of Education:2'

If, on the other hand, desegregation of the Madison County school district
has been completed so that Singleton is inapplicable, "just cause" would
embrace a much wider range of teacher conduct, as well as other reasons.
If the school district has a tenure system "just cause" might, for example,
encompass reduction of the school system's budget, a teacher's gross neg-
lect of his duties, or his continued poor performance in the class-
room-i.e., reasons for discharge or for not rehiring similar to those for
which Singleton requires that the school board establish objective criteria
during periods of desegregation. Furthermore, if the school district has no
tenure system or if the plaintiffs were not tenured and had no expectation
of re-employment, the school board's refusal to rehire them for whatever
reason it chose would be justified, because such teachers would have no
prospect of continuous employment .... 1

As the result of application of the Thompson criteria, 1973 saw the affirm-
ance of a lower court decision approving non-renewal of a non-tenured
teacher's contract; 23 the affirmance of a lower court decision granting a
teacher with "constructive tenure" one year's back pay for a discharge
without a hearing;" and the affirmance of a mid-year suspension before
hearing of a teacher criminally charged with sexual misconduct.21

5

Yet, while the relief afforded tenured teachers seeking to challenge dis-
charge actions was meager during the 1973 term, 2 the quality of the hear-

21. 476 F.2d 676 (5th Cir. 1973).
22. Id. at 679.
23. Robinson v. Jefferson County Bd. of Educ., 485 F.2d 1381 (5th Cir. 1973), concerned

the pro se appeal of a first year Alabama ninth grade teacher who claimed her discharge
violated first amendment rights in retaliation against her for her forms of verbal and class-
room ideas and expressions. The court, while commending the plaintiff's legal ability, re-
jected her appeal on the basis of Perry v. Sindermann, 408 U.S. 593 (1972) and Board of
Regents v. Roth, 408 U.S. 564 (1972).

24. In Zimmerer v. Spencer, 485 F.2d 176 (5th Cir. 1973) the court adopted the view of
the lower court that, given the valid reasons for discharge and the intractable nature of the
controversy, the most that plaintiff could have achieved even with a hearing was one addi-
tional year of employment. The back pay award was accordingly limited to that period of
time.

25. Moore v. Knowles, 482 F.2d 1069. The court reasoned that the fact of four indictments
alone so impaired one's teaching ability as to justify the mid-year suspension. For a different
result from the student's point of view, see Paine v. Board of Regents, 355 F. Supp. 199 (W.D.
Tex. 1972), aff'd, 474 F.2d 1379 (5th Cir. 1973), discussed infra.

26. The only successful challenge was Campbell v. Masur, 486 F.2d 554 (5th Cir. 1973).
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ing prior to discharge, as interpreted by Thompson, does offer some assis-
tance. Although questioned by Judge Clark's special concurrence, the
Thompson majority outlines a hearing procedure which must provide for
written notice, a written summary of evidence, names of witnesses, cross-
examination of witnesses presented, the right to be represented by an
attorney and to present evidence, and to receive a final determination in
writing which includes a statement of reasons and the evidence relied upon
in reaching that decision. Beyond these substantial procedural guarantees,
Thompson also insists upon review de novo of the challenged discharge
once presented to the federal courts. The procedure established by
Thompson ought to go far to reduce the arbitrariness of teacher discharges
that has obtained in many school systems heretofore.

Students' Rights

A discussion of students' rights during the Fifth Circuit's 1973 term must
be properly divided into pre-college and college categories. And it is the
latter, college variety student who gained substantial rights during the
1973 term, while his younger counterpart remained the same.

In Lansdale v. Tyler Junior College,27 an en banc court decided that
dress codes are no longer suitable restrictions on personal liberty when it
is a college with college age students involved. In essence, the court con-
cludes that at some point dress restrictions-here once again the length of
a student's hair-must succumb to an individual's personal liberty and
that, rather than repeatedly deciding the question on a case-by-case basis,
good judicial economy justifies a per se rule, as had been used with the
opposite result for high school students in Karr v. Schmidt.28 Even so, the
question is not without disagreement within the court, with five members
filing dissenting opinions. 9

College students achieve another victory in Paine v. Board of Regents.'"
The Fifth Circuit wholeheartedly adopts the lower court opinion which
found the University of Texas rule of automatically expelling those con-
victed of drug offenses on that fact alone a violation of due process and
equal protection under the fourteenth amendment to the United States
Constitution. No other type conviction qualified a student for such treat-
ment. The district court is unwilling to assume with the University of
Texas that conviction of any drug offense, regardless of the circumstances,
renders a student unfit to continue his studies for a twenty-four month
period.

Even there, however, relief was not forthcoming, for the defendants were either municipal
entities or officials sued in their official capacities only. The case was thus remanded for
further consideration in light of City of Kenosha v. Bruno, 412 U.S. 507 (1973).

27. 470 F.2d 659 (5th Cir. 1972) (en banc).
28. 460 F.2d 609 (5th Cir. 1972) (en banc).
29. Judges Dyer, Gewin, Coleman, Ainsworth, and Ingraham.
30. 474 F.2d 1397 (5th Cir. 1973), affg 355 F. Supp. 199 (W.D. Tex. 1972).
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High school students are not, however, left without any rights. Again in
1973 the court takes pains to deal with the problem of suspensions and
expulsions and, in Black Students of North Fort Myers Junior-Senior High
School v. Williams, 3' establishes 10 days as the limit for suspensions from
school without a hearing. The court notes an exception to the rule, none-
theless, where emergencies arise and summary ejection of a student from
school is necessary to impose order. On balance, absent such a situation,
the hearing must be both "meaningful" and prior to the actual suspension.
If enforced, it is reasonable to expect that Black Students of North Fort
Myers will significantly alter the pattern of school discipline in the Fifth
Circuit. The problem remaining for judicial attention is, of course, the
practice of multiple suspensions none of which results in continuous ab-
sence of ten days, but may far exceed that number in total days out. Such
practices, too, ought rightfully to be governed by Black Students of North
Fort Myers.

Employment

Unlike school desegregation matters, cases raising questions of employ-
ment discrimination are still in the formative stages. 32 The process of judi-
cially determining the course of employment discrimination law is thus
still far from complete. And at the same time, the Fifth Circuit's direction
in this one area is highly significant in assessing the court's overall stance
in the civil rights area.

Early decisions under the two branches of employment discrimination
law-Title VII of the Civil Rights Act 3 and 42 U.S.C. §1981 dealing with
private employers and 42 U.S.C. §1983 with public employers-concerned
themselves with the procedural problems of getting these cases to a trial
on the merits. The length of time consumed in procedural litigation was
made no easier by a determined Title VII defense bar and a compromise
civil rights statute so prolix and confused in its procedural details as to
raise the possibility of innumerable threshold procedural questions. Now,
however, during its 1973 term the Fifth Circuit has at last begun to go
beyond the procedural questions that occupied earlier terms and resulted
in inspired opinions of the value of ending employment discrimination 31

but little real relief.

31. 470 F.2d 957 (5th Cir. 1972).
32. School desegregation began, of course, twenty years ago with the decision of Brown

v. Board of Educ., 347 U.S. 483 (1954). Relief from employment discrimination became a
reality in terms of court action only after the passage of the Civil Rights Act of 1964, 42 U.S.C.
§2000e et seq. (1970).

33. 42 U.S.C. §2000e et seq. (1970).
34. See Culpepper v. Reynolds Metals Co., 421 F.2d 888 (5th Cir. 1970); Miller v. Interna-

tional Paper Co., 408 F.2d 283 (5th Cir. 1969); Jenkins v. United Gas Corp., 400 F.2d 28 (5th
Cir. 1968).
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Procedure

Nevertheless, procedural details of Title VII and related litigation to end
employment discrimination, do occupy several of the Fifth Circuit's major
decisions this term.

The court began early in the 1973 term with a question under the 1972
amendments to Title VII. :15 In Drew v. Liberty Mutual Insurance Co.,:"
temporary injunctive relief was granted to preserve the job of an employee
subjected to a retalitory discharge prior to the running of the normal 180
day statutory "waiting period" under Title VII37 The question arises in the
context of sex discrimination and thus became particularly significant
since sex discrimination, unlike race discrimination, may not make use of
42 U.S.C. §1981 as a form of "back up" relief when the procedural details
of Title VII become cumbersome."

Appellees argued that injunctive relief to preserve the status quo-here
the plaintiff's job with her employer-was not contemplated by the statu-
tory scheme. Under the 1972 amendments of Title VII, any relief must be
sought not by the individual wronged, but the EEOC as the administrative
agency charged with enforcing Title VII. The court rejected this argument
and granted the plaintiff the right to bring an action to preserve the subject
matter of her charge of discrimination during the EEOC investigatory
period. The decision would appear unassailable, particularly in light of
Allen v. State Board,:  where the United States Supreme Court found a
private litigant not barred from insituting his own action by reason of the
fact that the Attorney General too "may" institute an action to protect
voting rights. Ordinary logic compels the conclusion that Congress did not
intend to provide an administrative mechanism to remedy discrimination,
but no means to protect against employer retaliation for its use.

Since the passage of Title VII in 1964, the major obstacle to such actions
has concerned the necessary prerequisites to beginning litigation of a Title
VII charge of discrimination in federal court. Drew represents a latter-day
example of that now less frequently seen variety of Title VII case. Huff v.
N. D. Cass Co. of Alabama"' and Burns v. Thiokol Chemical Corp." pro-
vide definitive guidance for the second stage of Title VII litigation: the
development and proper scope of discovery.

35. 42 U.S.C. §2000e et seq. (Supp. 1972).
36. 480 F.2d 69 (5th Cir. 1973).
37. The period between filing the charge and obtaining the Equal Employment Opportun-

ity Commission's "right-to-sue" letter authorizing court action was extended by the 1972
amendments to Title VII from 60 to 180 days. 42 U.S.C. §2000e (1970).

38. Compare Braden v. University of Pittsburgh, 343 F. Supp. 836 (W.D. Pa. 1972), with
Sanders v. Dobbs Houses, Inc., 431 F.2d 1097 (5th Cir. 1970).
39. 393 U.S. 544 (1969).
40. 485 F.2d 710 (5th Cir. 1973).
41. 483 F.2d 300 (5th Cir. 1973).
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Huff considered once again the rule that a Title VII class action does not
rise and fall on the strengths and weaknesses of the individual plaintiff's
claim involved, a rule originally stated in Johnson v. Georgia Highway
Express, Inc. 2 In a decision that will prove difficult in its application, the
court concludes:

Recognizing the tensions between two policies, one of which says find
out about the plaintiffs claim at an early stage and the other of which
says just don't find out too much, it seems to us that a class plaintiff who
otherwise meets the demands of 23(a) and (b) should not be found to be
disqualified solely by an advance determination that his claim is predicta-
bly not a winning claim and that, therefore, he cannot adequately repre-
sent the class as mandated by 23(a)(4).13

A clearer outcome occurs in Burns, where the court undertakes to outline
the proper scope of Title VII class discovery-the current "battlefront" in
Title VII litigation. Noting again the relevance of statistics even to individ-
ual Title VII actions, the court turns for guidance to the large body of
litigation over EEOC demands for access to evidence in its administrative
investigations, and holds that federal discovery should be equally as broad:

Any information relevant-in a discovery sense-to an EEOC investiga-
tion is likewise relevant to the private attorney-general either in his
individual role or his capacity as the claimed representative of a class."

As the first comprehensive discussion of discovery in Title VII litigation,
Burns provides needed and valuable assistance to both parties. Title VII
actions necessarily rely heavily on statistics and thus the discovery process.
It is reasonable to expect that Bums, though helpful, will not provide the
last word on the subject.

Substantive Discrimination and Relief

Even ten years after the original passage of Title VII, what constitutes
actionable discrimination is still a question for litigation. The 1973 term
of the Fifth Circuit has thus produced three decisions further refining the
parameters of unlawful discrimination: Thompson v. Gallagher,15

Willingham u. Macon Telegraph Publishing Co.,"6 and United States v.
Georgia Power Co. 7

Thompson questioned a municipal practice of discharging employees
who had received a "less than honorable discharge" from military service.
Since the case arose out of Thompson's employment with the city of Pla-

42. 417 F.2d 1122 (5th Cir. 1969).
43. 485 F.2d at 714.
44. 483 F.2d at 305.
45. 489 F.2d 443 (5th Cir. 1973).
46. 482 F.2d 535 (5th Cir. 1973).
47. 474 F.2d 906 (5th Cir. 1973).
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quemine, Louisiana, it concerned the fourteenth amendment's "rational
relationship" test, rather than a question of race discrimination under
Title VII. The court concluded that while it might be proper for a city "to
create different classes of citizens and treat them in different manners,"
no rational and valid governmental purpose was served by eliminating all
veterans "who have received other than honorable discharges." 8 A veteran
may receive less than honorable discharge for a variety of reasons, few, if
any, of which are necessarily related to employment with city government.

The effect of Thompson will soon be felt by private, as well as public,
employers under Title VII. Thompson's rationale is similar to the line of
cases holding that private employers discriminate on race when they elimi-
nate employee candidates who have arrest records. See Gregory v. Litton
Systems'" and Carter v. Gallagher.5" The nexus between a criterion such
as "less than honorable discharge" or arrest records and race discrimina-
tion exists if it can be demonstrated that more minority veterans than non-
minority will be affected by such a rule. If it can be demonstrated, as seems
highly likely, that more blacks than whites receive "less than honorable"
military discharges, this job qualification, like that of no prior arrest re-
cord, will constitute unlawful employment discrimination under Title VII.

Willingham v. Macon Telegraph Publishing Co. raises a claim of sex
discrimination in unusual circumstances. Generally speaking, the Fifth
Circuit record on cases of sex discrimination has been less firm than that
on race discrimination." But in Willingham the court agrees that a dress
code embodying specified hair length for males alone violated Title VII as
an unjustified sex stereotype. Nevertheless, the continued validity of the
decision, strongly questioned by Judge Simpson's dissenting opinion, must
await hearing en banc.

United States v. Georgia Power Co. establishes new Title VII precedent
in the dual areas of substantive discrimination and the appropriate relief
from discrimination. Under the first category, the court considers a multi-
ple of Title VII ills, including discriminatory job selection devices and
testing, seniority systems, and hiring and recruitment policies, and then
proceeds to address itself to the problem of proper relief from such discrim-
inatory devices in suits by the Attorney General under section 707(a) of the
Act.2

The greatest significance of Georgia Power under the category of sub-

48. 489 F.2d at 449.
49. 316 F. Supp. 401 (D.C. Cal. 1970).
50. 452 F.2d 315 (8th Cir. 1971).
51. Compare Newmon v. Delta Air Lines, Inc., 475 F.2d 769 (5th Cir. 1973) where the

court declined to rule and remanded for consideration the substantive issue of whether Title
VII's command against sex discrimination allows an employer to automatically furlough
pregnant women in the fifth month of pregnancy, with Schattman v. Texas Employment
Comm'n, 459 F.2d 32 (5th Cir. 1972) and Phillips v. Martin-Marietta Corp., 411 F.2d 1,
vacated and remanded, 400 U.S. 542 (1971).
52. 42 U.S.C. §2000e et seq. (1970).
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stantive discrimination lies in its treatise-like discussion of proper valida-
tion procedures for employment testing devices that have a discriminatory
impact. In the aftermath of Griggs v. Duke Power Co., "  a question re-
mained as to when, if ever, a professionally developed testing procedure
might be continued despite the fact that its impact was adverse to minor-
ity job applicants. Georgia Power answers this question by requiring that
employers who would continue the use of a test with discriminatory impact
comply with the stringent testing procedures embodied in the EEOC
Guidelines.5 But in recognition of the difficulty and newness of these test
validation procedures, and acknowledging that the decision represents a
judicial compromise, the court allows Georgia Power a further opportunity
on remand to attempt a validation study in compliance with the Guide-
lines-a bonus for being the first defendant to litigate the question of
validity of discriminatory employment tests under Griggs.

On the question of class-wide back pay, the court for the first time holds
that it is available to those coming within the ambit of an action by the
Attorney General under section 707(a), but leaves for future litigation the
precise standards on which individual awards of back pay will be calcu-
lated. Beyond the fact that back pay must be "properly owing" to the class
member, the court provides a general set of guidelines, stating:

The trial court's decision must also include a weighing of issues as to
limitations and laches . . . factors of economic reality, i.e., the relative
expense of accurate determination of individual rights vis-a-vis the
amounts involved, and, most assuredly, the physical and fiscal limitations
of the court to properly grant and supervise relief.5

The questions remaining after Georgia Power received additional atten-
tion in Bing v. Roadway Express, Inc. (11)51 and Johnson v. Goodyear Tire
& Rubber Co.," considering seniority and class-wide back pay in the con-
text of private attorney general suits under Title VII.

Bing II arises in the trucking industry where blacks had for years been
limited in their employment opportunities to non-driving departments.
With the passage of the Civil Rights Act and the possibility of obtaining
lucrative driving positions, black employees in the trucking industry nev-
ertheless hesitated, fearing to lose the job security of long seniority when
they transferred as new employees to the road driver departments. Bing
151 made clear that trucking industry seniority systems carried over the
past discrimination into the present and would not be tolerated under Title
VII. The question remaining for Bing II was the amount of seniority each

53. 401 U.S. 424 (1971).
54. 29 C.F.R. §1607.7 (1973).
55. 474 F.2d at 922.
56. 485 F.2d 441 (5th Cir. 1973).
57. 491 F.2d 1364 (5th Cir. 1974).
58. 444 F.2d 687 (5th Cir. 1971).
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individual discriminatee would be allowed to carry with him as protection
in transferring to the formerly all-white driving job.

The court adopts the compromise position of the "rightful place" doc-
trine first articulated in Local 189 United Papermakers & Paperworkers v.
United States. 9 Individual black employees would take seniority from the
first date they could have qualified but for the discriminatory seniority
system. The court thus rejects as unrealistic both the government posi-
tion-that employees take their original hire date with them as their new
seniority date-and the union position-that employees take the date they
first requested to transfer to road driving as their new seniority date.

Johnson v. Goodyear Tire & Rubber Co. provides the best news for Title
VII litigants in some time. That the Fifth Circuit still considers employ-
ment discrimination and Title VII of grave concern is clear from the open-
ing paragraph of the decision:

One of our nation's emerging legal and moral precepts is that persons
may not be denied employment on the basis of their race ...
.* , The ethic which permeates the American dream is that a person

may advance as far as his talents and his merit will carry him. And it is
unthinkable that a citizen of this great country would be relegated to
unremitting toil with never a glimmer of light in the midnight of it all. 0

Johnson raises a potpourri of Title VII issues including testing, seniority,
and the use of statistics, but its greatest significance comes in the develop-
ing area of Title VII relief. Johnson for the first time addresses the question
of class-wide back pay relief in the context of a private Title VII action and
holds it appropriate where a prima facie case of class discrimination has
been established. "The relief herein ordered is intended to restore those
wronged to their rightful economic status absent the effects of the unlawful
discrimination. As to monetary relief nothing more is required; nothing less
is acceptable." 6'

The court then proceeds to remove numerous impediments to full back
pay relief which would normally flow from a finding of discrimination.
Neither an employee's good faith nor the changing state of the law will
suffice to protect it against an award of back pay, for "Title VII looks to
the consequences of his [the employer's] acts." 2 Equally, if the employer
attempts to assert that an individual class member is not entitled to back
pay, the burden will rest with the employer and not the discriminatee.
"Any doubts in proof should be resolved in favor of the discrimina-
tee. . ."" Nor will the inability to calculate back pay with exactitude bar

59. 416 F.2d 980 (5th Cir. 1969).
60. 491 F.2d at 1367-68.
61. Id. at 1375.
62. Id. at 1377.
63. Id. at 1380.
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recovery of the class member, since "discriminatees must be compensated
for the unlawful strictures preventing their ascension to a more economi-
cally viable job."'' 1 And finally, Johnson places the economic responsibility
for employment discrimination jointly with the employer and the union,
even where the union's only nexus is that of participation in a collective
bargaining agreement with discriminatory effects.

Johnson, Georgia Power, and Bing make it obvious that discrimination
no longer "pays" in the Fifth Circuit. Employers and new unions stand to
gain little by delaying implementation of equal employment practices. In-
stead they are now faced with the distinct possibility of large and costly
back pay settlements65 and a strong reason to begin voluntarily to "clean
house" before being sued under Title VII. The success of these decisions
may eventually be seen in the ultimate demise of Title VII litigation as
useless and anachronistic.

Class-wide back pay is, of course, no solution to the basic problem of
hiring discrimination. But that problem too has now been addressed by an
en banc court in Morrow v. Crisler" with the result that the Fifth Circuit
has now at last cautiously endorsed the remedy of "goal" or "quota" hir-
ing, where all else failed. The court is nonetheless split on the appropriate-
ness of this relief, and even the majority finds the need to justify adoption
of the "extreme" quota remedy in the presistently poor hiring record of the
defendant Mississippi State Patrol while the case was on appeal.

Housing Discrimination

The area of housing discrimination under Title VIII of the Civil Rights
Act of 19687 continues to be the "stepchild" of civil rights litigation. The
number of decisions in this area of civil rights law has continued to be
modest. And once again in the 1973 term of the Fifth Circuit, fair-housing
decisions are the result of action by the Attorney General rather than the
host of private attorneys general who populate the court with Title VII
actions on employment discrimination.

Addressing itself to this problem in the enforcement of Title VIII, the
court took steps in two decisions to effectively broaden the Attorney Gen-
eral's authority to bring housing discrimination suits under the "pattern
and practice" language of 42 U.S.C. §3601. United States v. Pelzer Realty
Co.,6 and United States v. Northside Realty Associates69 each focuses on

64. Id.
65. Georgia Power was subsequently settled on remand for an amount in excess of $2.1

million. United States v. Georgia Power Co., __ F. Supp. -, No. 12,185, 7 EPD 9167
(N.D. Ga. January 31, 1974).

66. 479 F.2d 960 (5th Cir. 1973).
67. 42 U.S.C. §3601 et seq. (1970) (The Fair Housing Act).
68. 484 F.2d 438 (5th Cir. 1973).
69. 474 F.2d 1164 (5th Cir. 1973).
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the meaning of "pattern and practice" and succeed in defining the Attor-
ney General's authority to include protection for individual fair housing
violations which the wronged individual does not himself seek to rectify.
The court recognizes that in many Title VIII cases private litigants stand
to gain little from their efforts to vindicate the public policy of fair housing.
Once discriminatorily denied access to housing, the private individual nec-
essarily obtains other quarters, thus losing his motivation for court action
and enforcement of Title VIII guarantees. Interpreting the pattern and
practice requirements for Attorney General action under 42 U.S.C. §3613,
the court comments in Pelzer:

The Attorney General is not authorized to enjoin any violation of the Fair
Housing Act; if he were, the requirements of §3613 would be meaningless.
We do feel, however, that a court's standard of review of the Attorney
General's decision to bring an action under §3613 should be a limited one.
There need not be an actual pattern or practice of resistance or an actual
denial that raises an issue of general public importance. The only require-
ment is that the Attorney General have reasonable cause to believe that
such conditions exist.70

United States v. Bob Lawrence Realty, Inc.7 tests the anti-block-
busting provision of Title VIII, 42 U.S.C. §3604(e), against the constitu-
tional attack of realtors claiming a first amendment right to display adver-
tising as they see fit. The court strongly endorses both the right of Congress
to enact such legislation under the thirteenth amendment and the right of
the Attorney General to prosecute such actions. There need not be an
initial finding of actual conspiracy to permit the Attorney General to pro-
ceed on anti-block-busting grounds nor can commercial real estate adver-
tisting activities qualify as speech for first amendment protections. Such
qualification will be reserved for speech which is political or informational,
but not commercial.

Voting and Jury Discrimination

The court delivered three decisions in the areas of voting rights, each
involving the question of reapportionment and redistricting.

Turner v. McKeithen72 questioned a proposed multi-member reappor-
tionment plan and its effect on the black community of Ouachita Parish,
Louisiana. The central question raised was the dilution of minority vote
through reapportionment. Prior to 1970, the parish's black population, 29%
of the county population as a whole, was concentrated in two of the three
multi-member districts. The parish's remaining, substantially white, pop-

70. 484 F.2d at 444-45.
71. 474 F.2d 115 (1973).
72. 490 F.2d 191 (5th Cir. 1973).
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ulation was represented by seven single member districts. In response to
suit by the plaintiffs, the parish sought to redistrict by eliminating all
single member districts. Relying on the Supreme Court decision in White
v. Regester,7 

7 the court affirms the lower court's decision rejecting this
increased use of multi-member districts. In addition the panel in Turner
sets forth a useful catalogue of the factors which lead to an unconstitu-
tional result in the use of multimember districts. The court notes the
following relevant facts in Turner: (1) the parish's extensive and docu-
mented prior history of racial discrimination and segregation in numerous
areas of public life, including the electoral process; (2) the perennial under-
representation of black citizens on state registration rolls, particularly so
when compared with current federal rolls; (3) the absence of any black
elected officials since reconstruction, combined with the presence of black
political candidates; (4) the total absence of blacks from the slating
process; and finally (5) the past use of single member districts for white
voters. These factors coalesce in Turner v. McKeithen to result in an
opinion requiring the use of a single member plan.

Zimmer v. McKeithen7" strikes a further blow in favor of effective repre-
sentation of black voters. The court, deciding this case en banc, revamps
the original decision of the panel to find a reapportionment plan unconsti-
tutional. To be fair and acceptable, such a plan must provide equality of
representation and no dilution of racial elements of the population. Here
dilution of the impact of the black vote creates a problem with the en banc
majority's deciding that census figures alone cannot effectively decide the
dilution issue. Census figures, the court notes, are not voters. The factors
outlined above must be consulted in each case; statistics alone cannot
provide the answer to the question of constitutional fairness, even when as
in Zimmer, black voters outnumber whites in actual census figures.

The third case in the reapportionment trilogy of the 1973 term is Toney
v. White75 in which the court addresses the problem of relief where an
election has gone forward with an unconstitutional reapportionment plan.
Such a plan may be set aside and the election result with it, only where
the following conditions are met: (1) there exists no grossly improper con-
duct producing the election; and (2) the plaintiffs seeking to set aside the
election properly exercised their own "reasonable diligence" to promptly
identify and complain of their grievances. Toney fails in its bid for retroac-
tive relief because plaintiffs fail to establish their own diligence in ques-
tioning the plan, the details of which were discoverable to them at an
earlier point. Secondly, no malice or exceptional bad faith is present to
support setting aside the prior election results.

73. 412 U.S. 755 (1973).
74. 485 F.2d 1297 (5th Cir. 1973) (en banc).
75. 476 F.2d 203 (5th Cir. 1973).
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And finally in Preston v. Mandeville"5 jury representation is examined
for impermissible dilution in the representation of one group. The relevant
facts concerned a low budget attempt to cure a jury list previously held
unconstitutional because of the absence of blacks. In order to add blacks
as economically as possible, the clerk added names from one black com-
munity only. The Fifth Circuit found that such a process, even though
benign, would not satisfy constitutional muster noting that it failed as well
to comply with Alabama law. The rule expressed in the case will thus be
difficult for application because of the prevasive presence of state jury
requirements. Nevertheless, it paves the way for subsequent litigation on
the question of failure to fairly comprise juries in terms of geographical
representation.

Prisons and Prisoners' Rights

The 1973 Fifth Circuit term considered the traditional large number of
appeals by prisoners." In summary, these appeals fall into two categories:

(a) civil rights action under 42 U.S.C. §1983 challenging prison conditions
and (b) habeas corpus actions seeking to overturn convictions. On occa-
sion, the two actions combined with a prisoner seeking to obtain reversal
of conviction by means of a §1983 action, thereby short-circuiting the
normal habeas corpus exhaustion principles. Such actions were uniformly
and routinely dismissed, Mason v. Askew."

While no new major law was made on the constitutional rights of prison-
ers, it is reasonable to expect a major decision in this area shortly, for the
Fifth Circuit continued its insistence that district courts must allow pris-
oners their day in court when they challenge the constitutionality of prison
conditions. Once again in the Fifth Circuit's 1973 term numerous
prisoners' appeals were successful, with district court dismissals and sum-
mary judgments reversed and remanded for trial.7"

Even so, a few guideposts in the area of prison conditions were estab-
lished. Summary discipline will not normally constitute a violation of four-
teenth amendment due process;"" further attention to the conditions of
juvenile detention facilities will continue as shown in the affirmance of a
lower court order in Patterson v. Hopkins;" minor dietary restrictions,
though they infringe on inmates' practice of religion, will be allowed;" and

76. 428 F.2d 1392 (5th Cir. 1970).
77. The court noted in Reed v. Jones, 483 F.2d 77, n. 2 (5th Cir. 1973) that during fiscal

year 1972, 3,348 civil rights suits were filed by prisoners in the federal courts.
78. 484 F.2d 642 (5th Cir. 1973).
79. See, e.g., Aulds v. Foster, 484 F.2d 945 (5th Cir. 1973).
80. Gardner v. Joyce, 482 F.2d 283 (5th Cir. 1973).
81. 481 F.2d 640 (5th Cir. 1973).
82. Elam v. Henderson, 472 F.2d 582 (5th Cir. 1973).
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finally, and most significantly, prisoners may maintain "class" actions on
discipline practices, even while not immediately affected thereby them-
selves."

CONCLUSION

The tenor of the 1973 term of the Fifth Circuit in civil rights becomes
most clear in the court's treatment of the mounting requests for attorneys'
fees made on behalf of successful civil rights litigants. It goes without
saying that this footnote area to civil rights litigation may well be the tail
that wags the dog. Without the ability to recover reasonable attorneys'
fees, civil rights actions will not be brought.

The court's principal decision in this area is the Title VII case of Johnson
v. Georgia Highway Express, Inc., 4 a balanced opinion that refuses to take
sides in the specific controversy presented.15 Instead the court painstak-
ingly sets forth a compendium of factors to be weighed by courts as they
award attorneys' fees in Title VII cases and other civil rights matters. The
significance of the opinion rests in this list of factors; no longer will attor-
neys' fees be governed solely by the lower court's approval and desire to
encourage Title VII litigation.

Title VII litigants will take encouragement from Johnson and its appli-
cation to other congressional grants of attorneys' fees. Confusion continues
to exist, however, in the standard for attorneys' fees properly governing
actions where no legislative grant of attorneys' fees exist. 6 This area will
need clarification and guidance by the Fifth Circuit in the near future if
the court's earlier landmark decisions in the area are to bear fruit.

83. White v. Sullivan, 474 F.2d 16 (5th Cir. 1973).
84. Under contention in this litigation was an additional $17,000 of attorneys' fees for a

piece of litigation entering its sixth year.
85. See section 718 of the Education Amendments of 1972, Pub. L. No. 92-318 now author-

izing attorneys' fees for successful plaintiffs in school desegregation litigation and its interpre-
tation by the Fifth Circuit in Miller v. Board of Educ. of Gasden, Ala., 482 F.2d 1234 (5th
Cir. 1973).

86. See Rainey v. Jackson State College, 481 F.2d 347 (5th Cir. 1973) where the court
suggests attorneys' fees are proper only for those periods of time where the defendant acted
in an "obdurate and obstinate" fashion. Such a rule is plainly incapable of application and
confusing. Immediate clarification will be needed if the court still seriously intends to protect
one's civil rights. See also Gates v. Collier, 14 CRIM. L. RPTR. 2282 (5th Cir. 1973) where
attorneys' fees of $41,750 were awarded under the obdurate and obstinate theory.
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