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The year 1973 was a landmark year in the bankruptcy area. A proposed
new bankruptcy act,' which would completely revise substantive bank-
ruptcy law and practice, was introduced in the Congress.

New bankruptcy rules and forms became effective which govern the
forms of process, writs, pleadings and motions, and wage earner proceed-
ings under Chapter XIII of the Act.'

Fiscal year 1973 showed a decrease in the number of bankruptcies filed
throughout the United States. There were 173,197 cases filed this year as
compared with 182,869 cases filed in fiscal year 1972.1 During the survey
period, the Court of Appeals for the Fifth Circuit reported 19 cases involv-
ing substantial bankruptcy issues. Of this number, 13 cases involved
straight bankruptcy, three cases concerned Chapter X reorganizations, one
case involved a Chapter XI arrangement, one case dealt with a Chapter
XII wage earner plan, and one case involved a criminal prosecution for
violation of 18 U.S.C. §152.

PROPOSED NEW BANKRUPTCY ACT

The Commission on Bankruptcy Laws of the United States was created
by Public Law 91-354 in 1970 and was charged with the assignment of
studying, analyzing, evaluating, and recommending changes in the Bank-
ruptcy Act. At the end of July 1973 the Commission completed its work
and transmitted its report to the President, Chief Justice, and Congress.
The Report of the Commission is in two parts, the first part being the 323-
page commentary of the Commission and the second part, the text of a
proposed new Bankruptcy Act. Two Bills, H.R. 10792 and S. 2565, have
now been introduced to implement the recommendations.'

More than 75 years have passed since the enactment of the Bankruptcy
Act of 1898, and 36 years have passed since it was last revised and rewrit-
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ten, in 1938. Since another overhaul now appears imminent, it is impera-
tive that the bench and bar devote time, thought, and study to the pro-
posed new Bankruptcy Act. While it is not within the scope of this article
to review the proposed new Act in detail, it is appropriate to point out some
of the major recommendations.

The Act provides for two separate parts to the bankruptcy structure:
first, an administrative agency called the United States Bankruptcy Ad-
ministration; and second, new bankruptcy courts.

The U. S. Bankruptcy Administration would be an independent agency
in the executive branch of the government, with its principal office in
Washington, D. C., with regional offices and several hundred local offices
throughout the nation to assure nationwide accessibility of services. Its
chief officer would be the administrator appointed by the President, sub-
ject to approval by the Senate, for a term of seven years. The new agency
would handle all administrative functions now handled by clerks of court
and bankruptcy judges; would serve as trustee or liquidator; would have a
legal staff, accountants, and other persons to furnish the necessary exper-
tise; and would provide financial counseling to individuals who file bank-
ruptcy proceedings. The Administration would be self-supporting through
fees and charges collected from estates being administered.5 Creditors
could elect a trustee only if 35% in amount voted and a majority of these
requested the election of an independent trustee.!

New bankruptcy courts would be headed by judges appointed for 15
years, by the President, with the advice and consent of the Senate. Terri-
torial jurisdiction of these courts would not necessarily coincide with that
of present judicial districts or circuits. The new courts would have full
jurisdiction over all controversies arising under the Bankruptcy Act.7

In consumer cases, the Act contemplates a system of counseling for
anyone seeking bankruptcy. Unless a controversy arises between the bank-
rupt and a creditor, the entire proceeding would be handled by the admin-
istrator. There would be no first meeting of creditors. It would not be
necessary for the average bankrupt to have a lawyer. The administrative
office would assist the debtor in the preparation of an "open petition." The
local administrator would counsel the debtor before the case commenced,
and after counseling and filing the petition, the debtor would elect either
straight bankruptcy or an extension or composition for payment of debts
out of future income.6

5. See Proposed Act, Chapter III, The United States Bankruptcy Administration, for
relevant sections dealing with the Administrator.

6. Proposed Act, §5-101(a).
7. Proposed Act, Chapter II, The Bankruptcy Courts.
8. It has been suggested that by encouraging a debtor to proceed in bankruptcy, without

the assistance and guidance of a lawyer, a bankruptcy explosion may result. Further, with
bankruptcy an administrative procedure rather than a judicial process, "do-it-yourself"' kits
might come into vogue. See Twinem, Bankruptcy Report: Some Limitations on Creditors
Rights, 29 The Bus. Law. 353 (1974).
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Other matters of significance in consumer cases would include the Uni-
form Federal Exemption;' false financial statements would be eliminated
as an exception to a discharge;"' reaffirmation agreements of discharged
debts would be unenforceable;" discharges could be granted every five
years, which period could be shortened if inability to pay debts is due to
causes beyond the debtor's control and if enforced payment would impose
a hardship on debtor or his dependents; and collateral securing a dis-
chargeable debt could be redeemed by paying its appraised value, if less
than the amount of the debt.'3

A new Chapter VI, which relates to payment plans for debtors with
regular incomes, would replace Chapter XIII. The plan could be confirmed
by the administrator without the consent of creditors. 4 Co-debtors would
have a moratorium on that part of any debt to be paid under a plan so long
as a debtor is performing under the plan.' 5

Significant changes would occur in business bankruptcies. A debtor
would be amenable to involuntary bankruptcy proceedings when he has
ceased to pay his debts or has become unable to pay his current liabilities;
acts of bankruptcy would be abolished; one or more creditors who have
aggregate claims of $2500 could file an involuntary petition for liquidation;
and with claims of $10,000 or more, a petition for reorganization. The
preference period would be reduced from four to three months, and "rea-
sonable cause to believe" as a grounds for defense to a preference elimi-
nated, with certain named exceptions. 7 Claims, whether secured or
unsecured, of any principal, officer, director or affiliate of a debtor, or any
member of the immediate family of such officer, director, or affiliate would
be subordinated in payment to all other claims.'

In the arrangement and reorganization cases, a new Chapter VII would
supersede Chapters X and XI, which would be combined; Chapter XII
would be eliminated as unnecessary. The administrator would appoint an
official creditors committee of seven persons from the largest unsecured
claims.' 9 If the debtor is a corporation having debts of $1,000,000 or more
and 300 or more security holders, a trustee should be appointed by the
administrator; "' continuance of the debtor's business must be authorized

9. Proposed Act, §4-503.
10. Id. at §4-506(a)(2).
11. Id. at §4-507(a).
12. !d. at §4-505(a)(7).
13. Id. at §4-504.
14. Id. at §6-204.
15. Id. at §6-208.
16. Id. at §4-205.
17. Id. at §4-607.
18. Id. at §4-406.
19. Id. at §7-101.
20. Id. at §7-102(a).
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by the administrator.2' In the event the administrator does not authorize
continuance, the debtor's relief would be through a complaint filed with
the bankruptcy court; the debtor, a creditor, a creditors committee, or
other named parties may file a plan with the administrator." The absolute
priority rule of Chapter X is modified." The role of the SEC would be
eliminated in corporate reorganization proceedings, and the administrator
would take its place.

THE NEW BANKRUPTCY RULES

By Order dated April 24, 1973, the Supreme Court of the United States
transmitted to Congress, pursuant to 28 U.S.C. §2075,24 the new bank-
ruptcy rules which have resulted in sweeping changes in practice and pro-
cedure under the Bankruptcy Act. The rules were promulgated by an advi-
sory committee appointed by the Chief Justice of the United States and
became law on October 1, 1973. Since the rules were promulgated pursuant
to federal law, 15 they supersede any laws, including provisions of the Bank-
ruptcy Act, in conflict with the rules. The rules, however, do not abridge,
enlarge, or modify any substantive right.2

The rules govern practice and procedure in straight bankruptcy cases
and Chapter XIII proceedings. Proceedings under Chapter X and Chapter
XI will be the subject of other rules, which, while already prepared, have
not as yet been approved by the Supreme Court.

A complete in-depth consideration of the new bankruptcy rules is not
within the scope of this article. The following are highlights.

Straight Bankruptcy Rules in General

Bankruptcy Rule 901(7) designates the referee as "Bankruptcy Judge"
thereby changing his title and enhancing the dignity of the office. 27

21. Id. at §7-104.

22. Id. at §7-304.
23. Id. at §7-310(d).

24. 28 U.S.C. §2075 (1970) provides:
The Supreme Court shall have the power to prescribe by general rules, the forms
of process, writs, pleadings, and motions, and the practice and procedure under the
Bankruptcy Act.

Such rules shall not abridge, enlarge, or modify any substantive right.
Such rules shall not take effect until they have been reported to Congress by the

Chief Justice at or after the beginning of a regular session thereof but not later than
the first day of May and until the expiration of ninety days after they have been
thus reported.

All laws in conflict with such rules shall be of no further force or effect after such
rules have taken effect.

25. Id.
26. Id.
27. In keeping with this purpose, all references to the "Referee" made in the Survey of

Fifth Circuit cases, infra, are changed to "Bankruptcy Judge."
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Automatic Stays and Other Injunctions

Rule 401 provides that the bankruptcy adjudication acts as a stay of any
pending or subsequently instituted suit or proceeding to enforce a judg-
ment. Rule 601 operates as an automatic stay with respect to commence-
ment or continuation of any proceeding to enforce a lien against property
in the bankruptcy court's jurisdiction. Unless lifted by the bankruptcy
judge, the stay lasts until the case is closed or dismissed or until the
collateral is transferred, abandoned, or is of no further interest to the
estate.

Rule 401 relates to in personam actions against the bankrupt, while Rule
601 involves in rem proceedings against his assets. Relief from either may
be obtained by a creditor upon the filing of a complaint with the court.

Adversary Proceedings

Part VII of the rules, entitled "Adversary Proceedings,"" drastically
changes the practice and procedure in seven designated areas of bank-
ruptcy practice." The 52 rules in part VII are for the most part similar or
the same as the corresponding Federal Rules of Civil Procedure. As in the
case of the Federal Rules of Civil Procedure, a plaintiff begins adversary
proceedings by filing a "complaint" in the bankruptcy judge's office.", The
bankruptcy judge issues a summons and notice of trial which must be
served upon the defendant, together with the complaint." In addition to
personal service, service may be made by any form of mail which requires
a signed receipt.3 2 The court sets a trial date under the adversary rules
immediately upon the filing of the complaint. In the typical adversary
proceeding, a trial date is set approximately 25 days after issuance of
summons, although it may be postponed. All the pre-trial hearings and
discovery rules of the Federal Rules of Civil Procedure are made applicable
in adversary proceedings."

All other proceedings in the bankruptcy court are designated as "con-
tested matters. 134 These matters are not as formal as adversary proceed-
ings and are similar to former practice in the bankruptcy courts . 5

28. Bankruptcy Rules 701 to 782 inclusive.
29. Under Bankruptcy Rule 701 adversary proceedings must be instituted to

(1) recovery money or property, other than a proceeding under Rule 220 or Rule 604,
(2) determine the validity, priority, or extent of a lien or other interest in property,
(3) sell property free of a lien or other interest for which the holder can be compelled
to take a money satisfaction, (4) object to or revoke a discharge, (5) obtain an
injunction, (6) obtain relief from a stay as provided in Rule 401 or 601, or (7)
determine the dischargeability of a debt.

30. Bankruptcy Rule 703.
31. Bankruptcy Rule 704.
32. Id.
33. Bankruptcy Rules 726 through 737.
34. Bankruptcy Rule 914.
35. E.g., a trustee's objection to a claim would normally be a "contested matter."
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Discharges and Dischargeability of Debt

A creditor must start an action objecting to a bankrupt's discharge or
applying for a determination that the discharge will not apply to the credi-
tor's debt within the period fixed by the court. Under Bankruptcy Rule
404(a), the time may not be less than 30 days nor more than 90 days after
the first date set for the first meeting of creditors.

Rules for Expediting No-Asset Cases and Other Economies

While a creditor must file his claim within six months before the first
meeting, if it appears from the schedules that there are no assets from
which a dividend can be paid, the bankruptcy judge under Rule 203(b) has
the option to include a statement in the first meeting notice to the effect
that it is unnecessary to file claims, and that if sufficient assets become
available for the payment of a dividend, the court will give further notice
of the opportunity to file claims and the time allowed therefor.

Contempt

Prior to the adoption of the bankruptcy rules, a bankruptcy judge did
not have the power to punish for contempt and could only present the
matter to the district judge for appropriate action. The bankruptcy rules
now give bankruptcy judges a limited contempt power in the form of the
imposition of a fine of up to $250.36 Where it appears the contempt is such
that a more severe punishment is warranted, the matter must still be
certified to the district judge. 37

Petition, Statement of Affairs, Schedules

The new forms prescribed by the Supreme Court are similar to the forms
previously used in bankruptcy practice. In general, the new forms are more
streamlined and simpler to use. On the other hand, the statement of affairs
is more specific and certain in its references to the bankrupt and his finan-
cial transactions. New questions have been added concerning tax refunds,
property in the hands of trustees, bailees, and other third persons, repos-
sessions and returns of property by the bankrupt, losses covered by insur-
ance, and payments or transfers to attorneys. The question regarding
transfers requires the bankrupt to disclose every payment as well as ex-
change of property during the preceding year. The statement of affairs for
a bankrupt engaged in business is quite detailed" and will therefore aid
the trustee in the administration of the bankrupt estate.

Schedules are very similar to the old form, but Schedules A-4 and A-5

36. Bankruptcy Rule 920.
37. Id.
38. Twenty-one questions are asked as compared to 15 in the old form.
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have been eliminated. Schedules are required to be executed and filed in
the same number as the petition they accompany, and a single oath for
all the schedules requiring no more than one signature by the bankrupt for
the original has been substituted for the multiple subscription require-
ments imposed by prior procedure. Copies may be conformed pursuant to
Bankruptcy Rule 911.

Chapter XIII Rules

There have been extensive changes in Chapter XIII practice. Under
Bankruptcy Rule 13-201, the debtor may file a plan with his petition or
within ten days thereafter. This revises sections 633(2) and 666 of the
Bankruptcy Act. The practice of using standing trustees, permitted by
General Order 55(2), is continued." Under Rule 13-302(e), a secured claim,
whether or not it is listed in the Chapter XIII statement, must be filed on
or before the first date set for the first meeting of creditors unless the court,
on application before the expiration of that time and for cause shown,
grants a reasonable, fixed extension of time. If a secured creditor does not
file his claim within the time specified, or as extended, he will be treated
thereafter as an unsecured creditor for the purposes of voting and distribu-
tion. However, the secured creditor's failure to timely file his claim does
not prejudice his right or status as a secured creditor in the event the case
is later converted to straight bankruptcy.

Rule 13-303 authorizes the debtor or the trustee to file a proof of claim
for any holder of a claim if the creditor fails to file his claim on or before
the first date set for the first meeting of creditors. A person who is or may
be liable with the debtor, or who has secured a creditor of the debtor, may,
if the creditor fails to file his proof of claim on or before the first date set
for the first meeting of creditors, execute and file a proof of claim.",

If a secured creditor files a claim, the value of the security interest held
by the secured creditor as collateral shall be determined by the court, and
the claim shall be allowed as a secured claim only to the extent of the value
so determined. The balance of the claim will be allowed as unsecured to
the extent it is enforceable."

Part VII of the Bankruptcy Rules is incorporated by Rule 13-701 to
govern any proceeding instituted by a party before a bankruptcy judge in
a Chapter XIII case in nine designated areas of practice which constitute
the great majority of litigation before the Chapter XIII court.

STRAIGHT BANKRUPTCY

Three cases dealt with a bankrupt's discharge. In one case 2 the finance

39. Bankruptcy Rule 13-205.
40. Bankruptcy Rule 13-304.
41, Bankruptcy Rule 13-307.
42. 11 U.S.C. § 32 (1970).

19741



MERCER LAW REVIEW [Vol. 25

company objected to a wage earner bankrupt's discharge under section 14
of the Bankruptcy Act,"' inter alia, because he had failed to keep or pre-
serve books of account or records. The court ruled that an ordinary wage
earner is not required to maintain and keep books and records. The court
also denied the finance company's application for a determination that the
bankrupt's debt to it was non-dischargeable under section 17 of the Bank-
ruptcy Act."

In the second discharge case considered,45 the bankrupt was engaged in
the Christmas tree business for only one month of the year. He failed to
keep books and records, and in a spirit not at all in keeping with the
Yuletide, his sole supplier objected to his discharge. The court observed
that were it not for this supplier, who was the bankrupt's only business
creditor, the bankrupt would be considered a consumer bankrupt, and
would not be required to maintain books and records. The bankruptcy
judge had found that bankrupt's operation required him to maintain books
and records and that he deliberately failed to do so. The bankrupt failed
to keep even a bank account in the two years prior to his bankruptcy in
order to conceal his financial condition. The Fifth Circuit decided per
curiam that the bankruptcy judge had failed to inquire into whether the
bankrupt's Christmas tree business was of sufficient complexity to justify
denial of a discharge for failure to keep books and records, and remanded
the case to the bankruptcy judge for hearing on that question. 6 In footnote
2 of the opinion, the court noted that section 14c(3)47 did not require the
bankruptcy judge to find that bankrupt had deliberately failed to maintain
a bank account and books and records. It was sufficient that the bankrupt
negligently failed to keep books if his business was one requiring that books
be kept.

Completing the trilogy of discharge cases, Judges Wisdom, Godbold and
Roney brought under scrutiny section 14c(3).48 The bankrupt had obtained
credit through use of a materially false financial statement. At issue was
whether the bankrupt at the time of the transaction, was engaged in a
business for which the credit was obtained. Section 14c(3) requires, inter
alia, that the bankrupt be engaged in business and that the credit obtained
be for such business 9 The evidence showed that the bankrupt was engaged
in acquiring controlling interests in insurance companies and that the
credit at issue was a loan used to obtain controlling interest in Midwestern
Investors Life Insurance Company. The Fifth Circuit distinguished be-

43. 11 U.S.C. §32 (1970).
44. 11 U.S.C. §35 (1970). A section 14 objection, 11 U.S.C. §32 (1970), when granted

results in the complete denial of a discharge to the bankrupt. If the court grants a creditor
relief under section 17 of the Bankruptcy Act, 11 U.S.C. §35 (1970), only the creditor's
particular debt is ruled non-dischargeable.

45. In re Bartolotta, 485 F.2d 227 (5th Cir. 1973).
46. Id. at 229.
47. 11 U.S.C. §32(c)(3) (1970).
48. In re Weiner, 469 F.2d 987 (5th Cir. 1972).
49. II U.S.C. §32(c)(3) (1970).
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tween the commercial bankrupt and the consumer bankrupt, and pointed
out the Congressional intent to hold a business bankrupt to a higher stan-
dard of conduct that the consumer . 5 The mere fact that a bankrupt has
borrowed money to acquire a business does not necessarily place him in
the section 14c(3) slot.5' A loan to acquire a business is not the same as a
loan for such business. There must be a history of business transactions
such as in this case.

A pair of cases involved fraudulent conveyances. In In re Jackson Sound
Studios, Inc.,52 the president of the bankrupt obtained a loan from his
mother to buy certain inventory. His mother took a security interest in the
inventory, which she did not perfect until about eight months prior to the
bankruptcy. The facts showed that the bankrupt was insolvent at the time
of the "perfection," that mother-lender and son-president knew of the
insolvency, and that the perfection of the security interest would preclude
payment to other creditors. The Fifth Circuit concluded that the perfection
was a fraudulent conveyance under section 67d(2) of the Bankruptcy Act,5:

but did not indicate which of the sub-sections of section 67d(2)"' was
applicable or whether the transaction was "incurred without fair consider-
ation." 5

The other fraudulent conveyance suit, In re Southern Land Title Corp.,'"
was an attempt by the trustee to recover for the estate an office building
in New Orleans known as "225 Baronne." The trustee alleged that the sale
of the office building within one year before the filing of the petition in
bankruptcy, constituted a fraudulent conveyance under sections 67d(2)(a),
(b), and (c)57 and section 70e(1) 50 of the Bankruptcy Act. The court care-
fully reviewed all of the facts involved in the sale of the building. While
noting that "[t]he record in this case does not carry the fresh air of spring,
the scent of sweet olive in bloom and the pleasing thought of young
innocents at play,"9 the court concluded that the facts failed to support a
fraudulent conveyance under section 67d "1 of the Bankruptcy Act because
there was fair consideration and good faith on the part of the transferee."'
Insofar as the trustee's allegations under section 70e(1) 2 were concerned,

50. 469 F.2d at 990.
51. 11 U.S.C. §32(c)(3) (1970).
52. 473 F.2d 503 (5th Cir. 1973).
53. 11 U.S.C. §107(d)(2) (1970).
54. Id.
55. Had the perfection occurred within four months of bankruptcy rather than eight

months, a good case could have been made that the perfection constituted a preference under
section 60a(1) of the Bankruptcy Act, 11 U.S.C. §96(a)(1) (1970).

56. 474 F.2d 1033 (5th Cir. 1973).
57. 11 U.S.C. §§107(d)(2)(a), (b), and (c) (1970).
58. 11 U.S.C. §110(e)(1) (1970).
59. 474 F.2d at 1040.
60. 11 U.S.C. §107(d) (1970).
61. See Cohen v. Sutherland, 257 F.2d 737 (2d Cir. 1958).
62. 11 U.S.C. §110(e)(1) (1970).
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the court found no violation of Louisiana law and therefore no fraudulent
conveyance.":

The novel issue of when should a secured creditor value his collateral
arose in a Texas case." A secured creditor asserted a statutory "artisan's
possessory lien" pursuant to Texas law on certain films belonging to the
bankrupt which were in claimant's possession. The bankrupt had never
offered payment for the films, and the films had never been delivered to
the bankrupt. The secured creditor filed an unsecured claim for the money
owed to it for the films. The trustee wrote a letter to claimant's attorney
asking him to confer with his client and place a valuation on the films. In
the alternative, the trustee requested claimant to turn the films over to the
trustee for auction as an asset of the estate. Claimant failed to value the
films or turn them over to the trustee. In the meantime, the films ap-
proached obsolescence, and their value became nominal. The trustee ob-
jected to the claim, and a hearing was held almost a year later.

In order to determine what portion of claimant's claim could be allowed
as unsecured, the bankruptcy judge placed a value on the film and de-
ducted this value from the amount of the claim. At issue was the date on
which the films were valued. The court found that the appropriate date
for valuing the collateral was the date beyond which the claimant's inac-
tion was unreasonable. In the instant case, that date was the date of the
trustee's letter to claimant's counsel at which time the films had a value
of $25,000. ", The court of appeals, speaking through Judge Goldberg, re-
versed District Judge Sarah Tilghman Hughes and held that although
there was no statutory procedure for assigning a date for the purposes of
valuing collateral, the facts of this case justified assigning a date because
it was unreasonable and negligent for the claimant to continue holding the
films without taking affirmative action. The teaching of this case is that a
creditor who holds collateral must take reasonable steps to realize the
value of his collateral. If he permits it to deteriorate, he does so at his own
peril. The opinion also reviews the avenues of action open to secured credi-
tors in bankrupt estates."

In re Rehkopf Mattress Sales, Inc. 7 confronted the court with a problem

63. Section 70e(1) of the Bankruptcy Act provides:
A transfer made or suffered or obligation incurred by a debtor adjudged a bankrupt
under this Act which, under any federal or state law applicable thereto, is fraudu-
lent as against or voidable for any other reason by any creditor of the debtor, having
a claim provable under this Act, shall be null and void as against the trustee of
such debtor.

This important section incorporates any such fraudulent conveyance statute into the provi-
sions of the Bankruptcy Act.

64. In re Pennyrich Int'l, Inc. of Dallas, 473 F.2d 417 (5th Cir. 1973).
65. Apparently, had the Bankruptcy Court placed a value on the collateral following that

date, the value would have been nominal and the secured creditor's claim would have been
allowed substantially in full.

66. See United States Nat'l Bank v. Chase Nat'l Bank, 331 U.S. 28 (1947).
67. 479 F.2d 67 (5th Cir. 1973).
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of summary jurisdiction. Seven months prior to bankruptcy, Nell Rehkopf,
owner of the bankrupt company, allegedly caused the bankrupt company
to convey to Billy Joe Rehkopf record real estate title to certain store
premises. A bill of sale was also executed purporting to vest in him title to
the store's personalty. Billy Joe allegedly then rented the premises to the
bankrupt but was not paid any rent, nor did he exercise any control over
the store or its personalty. After the bankruptcy, Billy Joe attempted to
gain possession of the store, and upon the trustee's refusal Billy Joe
brought a state court action against the trustee. Since the property in
question was in custodia legis in the bankruptcy court, that court re-
strained Billy Joe from further prosecuting his action or interfering with
the trustee. In doing so, the court exercised summary jurisdiction. The
Fifth Circuit upheld the lower court's summary jurisdiction to dispose of
the matter on the grounds that Billy Joe neither had actual nor construc-
tive possession of the property, nor did he have a bona fide claim thereto.2

In Hanes v. Crown Camera Sales, Inc.," the trustee recovered a prefer-
ence of $10,325.33. Bankrupt, a TV producer, had purchased certain light-
ing equipment from defendant and had sent a letter to defendant stating:
"It is agreed that the contract monies received from the Atlanta Hawks
Basketball Office for lighting Alexander Memorial Coliseum will be put in
full for payment for these fixtures and lamps. ' 70 Thereafter, the bankrupt
televised certain of the Atlanta Hawks basketball games and invoiced
television stations and networks for payment. As each invoice arose, the
bankrupt's board of directors specifically authorized the bankrupt's offi-
cers to assign it to defendant. When the bankrupt received payments from
its network and television station customers, it remitted the funds to de-
fendant. If the letter constituted an assignment under Georgia law, the
transfers would have represented "the completion of an exchange of prop-
erty of equal value rather than payments 'for or on account of an antece-
dent debt'." 7' On the other hand, if the letter was not an assignment but
merely a promise to pay from a particular source, the transfers would
represent payments in satisfaction of a pre-existing debt and would be
preferential. District Court Judge Newell Edenfield held that the letter
was an agreement to pay in the future from a particular source and there-
fore did not constitute an assignment under Georgia law. 72 All other ele-

68. See Thompson v. Magnolia Petroleum Co., 309 U.S. 478, 481 (1940) for the proposition
that "Bankruptcy Courts have summary jurisdiction to adjudicate controversies relating to
property over which they have actual or constructive possession. And the test of this jurisdic-
tion is not title in but possession by the bankrupt at the time of the filing of the petition in
bankruptcy."

69. 468 F.2d 1318 (5th Cir. 1972).
70. Id. at 1319.
71. Id. at 1320.
72. Georgia precedent does not require formal language to create a legal assignment if the

language used shows the intention of the owner of a right to transfer it instantly so that it
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ments of a preference being present, the payments constituted transfers
"for or on account of an antecedent debt. '7 3

Generally, a transfer of a bankruptcy case from one district to another
is good news for some creditors and bad news for others. In re Miller"M

almost resulted in bad news for the Internal Revenue Service. Following
the first meeting of creditors, a Florida court transferred the case to Louis-
iana. The Louisiana court sent out notices to creditors containing a differ-
ent bar date for filing claims than had originally been sent by the Florida
court. The IRS relied on the later bar date set by the transferee court and
therefore missed the earlier date. The Fifth Circuit affirmed a district
court decision that the IRS's claim should be allowed as timely filed. The
court noted that in a transfer situation, orders issued prior to the transfer
continue as though the case were still pending in the original district.
However, the effect of the transferee court's new bar date was to extend
the initial bar date. 75

In another case involving governmental claim filing,7" the trustee moved
to disallow the claim of the Small Business Administration as a priority
claim on the grounds that the SBA claim did not clearly show that it was
entitled to priority. Well after the six months bar date,77 the SBA amended
its claim providing documentary proof to support the priority treatment.',
The Fifth Circuit held that the original claim was sufficient to put the
court on notice of the priority nature of SBA's claim and affirmed the
district court's decision allowing the claim. 7

1

Another case involved a tale of two Chapter XI petitions."" The first to
be filed was prepared by the attorney representing Rosenthal and the
second by attorneys representing Melcher. The two petitions were consoli-
dated for procedural purposes, but the issue of which petition would finally
govern was never resolved. Melcher consented to the bankruptcy adjudica-
tion, but Rosenthal did not. However, Rosenthal never moved to dismiss
or withdraw the Chapter XI petition which he procured.

The trustee of the bankrupt Dallas Cabana, Inc. (Melcher case) main-

becomes the property of the transferee at the time of the transaction. First State Bank v. Hall
Flooring Co., 103 Ga. App. 270, 118 S.E.2d 856 (1961).

73. Section 60a(1) of the Bankruptcy Act, 11 U.S.C. §96(a)(1) (1970).
74. 485 F.2d 74 (5th Cir. 1973).
75. While some cases have shown a degree of flexibility in the late claims area, the

flexibility has been in situations where the record clearly indicates that the creditor has
brought his claim to the attention of the trustee and the court, but has not formally met the
requirements of section 57, 11 U.S.C. §93 (1970). Cf. In re Imperial Sheet Metal, Inc., 352 F.
Supp. 1149 (M.D. La. 1973).

76. In re Crown Cabinets, Inc., 488 F.2d 91 (5th Cir. 1973).
77. Section 57n of the Bankruptcy Act, 11 U.S.C. §93(n) (1970).
78. See Small Business Administration v. McClellan, 364 U.S. 446 (1960).
79. This is clearly the rule. See In re Brill, 52 F.2d 639 (S.D.N.Y. 1931); Fyne v. Atlas

Supply Co., 245 F.2d 107 (4th Cir. 1957). See also 352 F. Supp. 1149.
80. In re Dallas Cabana, Inc., 469 F.2d 605 (5th Cir. 1972).
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tained that he had legal title to certain hotel property. Rosenthal asserted
equitable title. Under Texas law, a trustee in bankruptcy with legal title
does not prevail over an unrecorded equitable interest in real estate. The
trustee prevailed in a quiet title proceeding over Rosenthal. Melcher's
attorney in the Chapter XI proceedings was named special counsel to the
trustee in the quiet title proceedings and also in proceedings to contest
Rosenthal's claim. Rosenthal asserted that the retention of the Melcher
counsel created such a conflict of interest in the administration of the
estate that the trustee should be removed and his orders vacated. The
court found that the interest of the trustee and the bankrupt (Melcher
interests) coincided as to the attack on the equitable title as well as on the
Rosenthal claim. The savings in time and expense because of the familiar-
ity of Melcher's counsel with the facts was sufficient to justify the bank-
ruptcy judge's approval of the special representation by Melcher's counsel.

In re Samuels & Co." dealt with the question of lien priority under the
UCC and federal law. The court held that the Packers and Stockyards
Act 12 applied to a lien claimed by certain cattle dealers and that under the
statute the packer lacks full dominion over cattle carcasses until the seller
has been paid. Thus, when the packer's check in payment for the cattle
was dishonored, the packer's title was voidable and the sellers of the cattle
were entitled to reclaim as against a perfected security interest.

In a Louisiana case,"' a finance company financing a dealer's acquisition
of automobiles from a manufacturer was found entitled to Louisiana's
"vendor privilege"" which provides for a lien on the automobiles prior to
the interest of other creditors.

Chapter X

In last year's survey issue, the authors, in commenting on In re TMT
Trailer Ferry, Inc.," noted that the case was approaching its fifteenth
anniversary and that it was the subject of numerous decisions including a
decision by the United States Supreme Court. In its sixteenth year, the
case managed to appear before the Fifth Circuit twice." As the court put
it, "This is another of the numerous appeals which this panel of the court
has considered in this long-lasting and 'hopefully, about-to-be ended
bankruptcy'.""'

The Supreme Court of the United States, almost a hundred years ago,
promulgated a principle now known as the "six months rule" which is

81. 483 F.2d 557 (5th Cir. 1973).
82. 7 U.S.C. §181 et seq. (1970).
83. In re Wallace Lincoln-Mercury Co., 469 F.2d 396 (5th Cir. 1972).
84. 13 LA. CIVIL CODE art. 3227 (1952).
85. 457 F.2d 100 (5th Cir. 1972); cited in Macey and Small, Annual Fifth Circuit Survey:

Bankruptcy, 24 MERCER L. REv. 735, 739 (1972).
86. 471 F.2d 10 (5th Cir. 1972) and 481 F.2d 606 (5th Cir. 1973).
87. 471 F.2d at 10.
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applicable to Chapter X proceedings.8 This rule allows priority to all credi-
tors of a corporate debtor who furnished credit within six months before
the appointment of a trustee, if the credit is necessary to the continued
operation of the debtor. The rule was first applied in railroad reorganiza-
tions, but now has been extended to public as well as quasi-public corpora-
tions which provide the public with gas, electricity, telephones, irrigation,
heating, and transportation. The function of the six months rule is to
encourage the extension of credit to corporations delivering important pub-
lic services at a time when they are financially weak. The applicability of
the six months rule was clarified in In re Hallmark Medical Services, Inc.,"
in which case the debtor operated nursing homes. The court concluded
that (a) the function, not the characterization of a Chapter X debtor, and
(b) the purpose for the credit, determine whether the six months rule
applies. In other words, the rule may apply in the case of a private corpora-
tion if the private corporation's function is to provide public service and
the credit extended enables it to do so. The court determined that nursing
homes perform a quasi-public function which brings them within the
ambit of the six months rule. It remanded the case for a determination of
whether the petitioning creditors merit inclusion within the rule.

Chapter XI

In the only Chapter XI case decided by the court during the survey
period, "' the issue was stated as follows: "Does a Bankruptcy Court have
jurisdiction in a Chapter XI proceeding to order the surrender for cancella-
tion of the outstanding preferred stock of the bankrupt corporation? " ' The
question was answered in the negative. It is axiomatic that Chapter XI
does not permit an arrangement to modify or alter the rights of stockhold-
ers, and the court so held in reversing the bankruptcy judge and district
court even where equitable considerations were present."

Chapter XIII

Always at issue in wage earner proceedings is the right of the secured
creditor to reclaim his collateral. The position of the secured creditor was

88. Fosdick v. Schall, 99 U.S. 235 (1878).
89. 475 F.2d 801 (5th Cir. 1973).
90. In re Texas Consumer Fin. Corp., 480 F.2d 1261 (5th Cir. 1973).
91. Id. at 1263.
92. The holding in this case does not preclude the issuance of stock to creditors in lieu of

money or property where stockholders consent thereto. In extraordinary cases, this may be
the only way a plan of arrangement can be effected. Moreover, section 356 states that "An
arrangement within the meaning of this Chapter shall include provisions modifying or alter-
ing the rights of unsecured creditors generally or of some class of them, upon any terms or
for any consideration." (Emphasis added.) In the authors' opinion, the holding in this case
applies only in the situation where the rights of stockholders are involuntarily modified or
altered.
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dissected in In re Thompson. Ford Motor Credit Co., a secured creditor,
filed a secured claim alleging debtor's automobile as collateral and reject-
ing the proposed plan. Over Ford's objection, the plan was confirmed. The
plan provided for payments to Ford equivalent to the rate specified in the
original sales contract and enjoined Ford from foreclosing. About two years
later, Ford filed a petition to reclaim, alleging that the debtor failed to
make payments as specified by the plan. The court inquired into the rea-
sons for the debtor's default. It appeared that an injury had put him on
part time work, and during this period he had regularly submitted his
disability check to the Chapter XIII trustee. The court then observed that
foreclosure would seriously threaten the debtor's ability to make payments
under the plan. Loss of the car would endanger the debtor's employment
since the debtor's job required him to be at work at 6:00 a.m., and the car
was his only means for getting to work at that time.

The court reviewed the law and enumerated the following circumstances
under which the bankruptcy judge may deny a reclamation: (1) general
equitable considerations, including the debtor's good faith and ability to
pay; (2) preservation of the debtor's estate and continuation of the Chapter
XIII plan; (3) security of the lien will not be impaired; and (4) the secured
creditor will not be required to accept less than the full periodic payments
in the contract. :"

The court found that each of these elements existed in this case. The
court further determined that the debtor's default was not so substantial
as to impair Ford's security because the sum it had received under the plan
"roughly covered the depreciation on the car.''" Ford's economic position
also was no worse than when the plan was confirmed. However, Ford would
be entitled to reclaim, according to the court, if the debtor continued to
fall behind in payments without substantial justification and if economic
injury to Ford became greater."

United States v. Goodwin"

The court in this case reviewed a criminal conviction of a sister and
brother for violation of 18 U.S.C. §152 (1970) for knowingly and fraudu-
lently interfering and concealing property of a bankrupt corporation with
intent to defeat the bankruptcy laws. At issue was interpretation of former
section 7a(10) of the Bankruptcy Act which provides, inter alia, that
"[tlhe bankrupt shall . . . at the first meeting of his creditors . . . and

93. 475 F.2d 1217 (5th Cir. 1973).
94. See Hallenbeck v. Penn Mutual Life Ins. Co., 323 F.2d 566 (4th Cir. 1963).
95. 475 F.2d at 1219.
96. Noting that Ford has rejected the plan, the court in a footnote observed that "it is

less clear whether a secured creditor who accepts a Chapter XIII plan may seek reclamation
in the event of default .. " 475 F.2d at 1218, n.1. (Emphasis in original.) That question is
not at issue in this case.

97. 470 F.2d 893 (5th Cir. 1972).
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at such other times as the court shall order, submit to an examination
* . . ; but no testimony given by him shall be offered in evidence against
him in any criminal proceeding. . .. ",8

The brother testified voluntarily and did not invoke the fifth amend-
ment privilege. The court found that the brother faced two alternatives:
he could choose to testify freely and then later claim whatever protection
the statute afforded; or he could refuse to testify on grounds that the
answers sought might be incriminating. Having chosen the former, the
court found the statute granted only a very limited immunity which was
not violated because the testimony given by him was not offered in evi-
dence in the criminal proceeding. The government's "derivative" use of the
testimony was sanctioned.

The sister, however, even though she did not specifically state during her
testimony that she invoked the fifth amendment, was found to have been
"compelled to answer" because she was "interrupted, whipsawed, and
finally ordered by the referee to answer questions before she could fully set
out her reasons for not wanting to answer."99 The court found that the
sister's answers were "compelled" from her within the meaning of the fifth
amendment and therefore any use of the testimony, even derivatively, was
improper in the criminal proceeding.""

98. 11 U.S.C. §25(a)(10) (1970) (emphasis added).
99. 470 F.2d at 902.
100. Section 7a(10) of the Bankruptcy Act, 11 U.S.C. §75(a)(10) (1970), now provides:

[Blut no testimony, or any evidence which is directly or indirectly derived from
such testimony, given by him shall be offered in evidence against him in any
criminal proceeding, except such evidence as may be given by him in the hearing
upon objections to his discharge ....
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