
ADMIRALTY
By GEORGE H. CHAMLEE*

The permissible reach of the admiralty jurisdiction and the extent to
which state legislation may lawfully intrude into the admiralty domain
figured prominently in the cases decided during this survey period.' In a
somewhat related area, the state of Georgia successfully upheld the defense
of sovereign immunity against an admiralty claim. 2 The conflict between
private property rights and the federal interest in navigable waters was
another highlight of the Fifth Circuit year.'

As has been our policy in past survey articles, We have attempted to
select those cases in which the interpretation and application of a signifi-
cant principle of maritime law was the primary concern of the court while
excluding from our commentary such cases as were decided or affirmed
largely on issues of fact.

It has also been our practice in past articles to comment upon decisions
of the United States Supreme Court handed down during the survey period
which have dealt with admiralty subjects. This practice is continued in the
current article in the belief that some knowledge of these cases will contrib-
ute to a better understanding of the process of change always at work in
the field of maritime law.

STATE REGULATION OF NAVIGATION

The incalculable value of Florida's beaches, waterfront areas, and fisher-
ies to the state's economy and the vulnerability of these properties to oil
spills from the numerous tankers plying Florida territorial waters and traf-
ficking in and out of local harbors, prompted a justifiably concerned Flor-
ida legislature to enact in 1970 an "Oil Spill Prevention and Pollution
Control Act."' The statute was heavily weighted in favor of shoreside prop-
erty interests, provision being made for imposing liability without fault on
vessel operators in state territorial waters and requiring from them proof
of financial responsibility as a condition to carrying on such operations in
Florida.'

The badly wounded oil suppliers and shipping interests struck back with
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1. See headings JURISDICTION and STATE REGULATION OF NAVIGATION infra.
2. Intracoastal Transport, Inc. v. Decatur County, 482 F.2d 361 (5th Cir. 1973).
3. United States v. Joseph G. Moretti, Inc., 478 F.2d 418 (5th Cir. 1973).
4. FLA. STAT. ANN. §376.01 et seq. (Supp. 1973).
5. Pertinent provisions of the Act are quoted in footnotes in American Waterways Opera-

tors, Inc. v. Askew, 335 F. Supp. 1241, 1242-44, nn. 2, 3, 5, 6, 7, & 8 (M.D. Fla. 1971).
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a direct attack upon the constitutionality of the Florida statute, contend-
ing that it was an impermissible invasion of the federal admiralty domain
and an attempt to regulate foreign and interstate commerce. The case was
heard by a three-judge district court which ruled that the Florida legisla-
tion was unconstitutional in its entirety.6 In reaching this decision the
court found first, that the recent enactment of the Federal Water Quality
Improvement Act 7 evidenced the intention of Congress to occupy this field
and to provide an exclusively federal remedy for damages resulting from
oil spills. Second, the general maritime law already provided a right of
recovery in admiralty for oil pollution caused by vessels operating in navig-
able waters." The three-judge court relied upon the principle established
in Southern Pacific Co. v. Jensen9 that state legislation is unconstitutional
if it

contravenes the essential purpose expressed by an act of Congress or works
material prejudice to the characteristic features of the general maritime
law, or interferes with the proper harmony and uniformity of that law in
its international and interstate relations.'0

The Florida Act, said the court, imposed duties upon the complainants
in excess of those required by the federal law and was thus an attempt by
the state to regulate conduct within the federal maritime jurisdiction."
Enforcement of the act was permanently enjoined and a direct appeal was
taken to the United States Supreme Court which, in a rare display of
unanimity, reversed.'2

The Court began by recognizing the special need for supplemental legis-
lation designed to compensate both the state for its cleanup costs and
private interests who suffer property damage as the result of ship-to-shore
oil pollution. 3 The federal Act, the Court observed, is concern only with
compensating the federal government for its cleanup costs. Moreover, Con-
gress did not intend to preempt state action in the area of oil pollution

6. 335 F. Supp. at 1241.
7. 33 U.S.C. §1161 et seq. (1970).
8. By virtue of the Admiralty Jurisdiction Extension Act, 46 U.S.C. §740 (1948), which

extended the admiralty jurisdiction shoreward to include all damages to persons or property
ashore where caused by vessels on navigable waters. Prior to this enactment, injuries not
consummated on navigable waters were considered outside the admiralty jurisdiction even
where caused by the direct agency of a vessel in active maritime service. See Cleveland
Terminal & Valley Rd. Co. v. Cleveland Steamship Co., 208 U.S. 316 (1908).

9. 244 U.S. 205 (1917).
10. Id. at 216.
11. 335 F. Supp. at 1248.
12. Askew v. American Waterways Operators, Inc., 411 U.S. 325 (1973).
13. The TORREY CANYON disaster of March 1967 which resulted in a massive oil slick

that damaged beaches and shorefront properties in both England and France is credited with
focusing international attention on the dangers of oil spills from large tankers. See Healy &
Paulsen, Marine Oil Pollution and the Water Quality Improvement Act of 1970, 1 J. OF

MARITIME LAW & COMMERCE 537, 552-54 (1970).
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control because the federal Act expressly disavows any such purpose. 4 Nor
is the Jensen rule any bar to the Florida legislation. Jensen should be
narrowly read as preempting only state action which is intended to affect
the special relationship between vessels and their crews. 5

Ship-to-shore injuries were traditionally outside the scope of the admi-
ralty jurisdiction, and it was only with the enactment of the Admiralty
Extension Act" in 1948 that the jurisdiction was expanded to include such
claims. This enlargement of the admiralty jurisdiction was not intended
to diminish the competence of the states to provide a remedy for such
injuries. 7 Rather, the Court suggests, it was the purpose of the Extension
Act to provide an alternative admiralty remedy to shoreside claimants
against offending vessels."

All of these arguments, however, are merely incidental to what is the

14. "Nothing in this section shall be construed as preempting any State or political
subdivision thereof from imposing any requirement or liability with respect to the discharge
of oil into any waters within such State." 33 U.S.C. §1161(o)(2) (1970).

15. "Jensen ... ha[s] been confined to [its] facts, viz., to suits relating to the relation-
ship of vessels, plying the high seas and our navigable waters, and to their crews." 411 U.S.
at 344.

16. 46 U.S.C. §740 (1948).
17. The Senate Judiciary Committee statement seems to support this view: "This legisla-

tion is not intended . . . to affect remedies which may exist against other parties involved
by existing law in any appropriate forum." 1948 U.S. CODE CONG. SERV. 1898, 1899.

18. "One can read the history of the Admiralty Extension Act without finding any clear
indication that Congress intended that sea-to-shore injuries be exclusively triable in the
federal courts." 411 U.S. at 341.
This observation seens to miss the point, however. Admiralty claims asserted in personam
have never been "exclusively triable in the federal courts." They may be enforced in the state
courts under the Saving Clause (28 U.S.C. §1333(1) (1970)) but the controlling substantive
law to be applied is the federal maritime law, not the state law of the forum. Larios v. Victory
Carriers, Inc., 316 F.2d 63, 65 (2d Cir, 1963). The real question raised by the Extension Act
is one of choice of law. Is it permissible to apply the substantive law of the forum in a state
court or federal court diversity action on a ship-to-shore damage claim? Askew, read in its
entirety, clearly implies an affirmative answer.
One commentator has suggested that the Extension Act only confers jurisdiction and does
not incorporate or select substantive law. Swan, American Waterways: Florida Oil Pollution
Legislation makes it over First Hurdel, 5 J. OF MARITIME LAw & COMMERCE 77, 99 n. 144 (1973).
However, the Extension Act provides that "suit may be brought in rem or in personam
according to the principles of law and the rules of practice obtaining in cases where the injury
or damage has been done and consummated on navigable water." 46 U.S.C. §740 (1970). Read
literally, this statutory language simply means that the suit may be brought under the
admiralty law, substantive and procedural. This interpretation accords with the purpose of
the Extension Act as stated in the House Report which was, among other things, to avoid
the bars of contributory negligence and the compulsory pilotage rule, both substantive defen-
ses in common law actions. 1948 U.S. CODE CONG. SERV. 1898, 1899.
In light of Askew, it would seem advisable to bring ship-to-shore damage claims in admiralty
rather than in state court or in federal court on diversity of citizenship if there is to be any
assurance that admiralty substantive law will be applied. Even in admiralty the court would
certainly feel constrained by Askew to apply a state oil pollution control statute such as the
Florida enactment.
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bedrock principle of Askew v. American Waterways Operators, Inc.'5 That
principle is that navigation has historically been subject to certain local
regulation intended to protect the health, welfare, and property of the
shoreside community. To the extent that the local regulation does not
contravene the paramount federal law and does not place an unreasonable
burden upon commerce, it is a legitimate exercise of the state police
power."0 It seems implicit from the language of the Askew opinion that the
magnitude of the local interest is the yardstick which must be used to
measure the extent to which the local regulation of navigation will be
tolerated. The overriding local concern of the state of Florida in oil pollu-
tion control no doubt went a long way toward quieting any theoretical
reservations the members of the Court may have entertained about sanc-
tioning state legislation which imposes liability without fault upon mari-
time commerce in favor of local claimants.

JURISDICTION

The proper interpretation of Executive Jet Aviation, Inc. v. City of
Cleveland"' was the thorniest problem faced by the district and circuit
courts during the survey year relating to admiralty jurisdiction. The wide
variety of readings given this Supreme Court decision by the federal courts
reflects a considerable measure of confusion as to whether the Court was
prescribing a reshaping of the traditional admiralty jurisdiction or whether
it was merely trying to restrict the jurisdiction to tort claims which have a
distinctly maritime subject matter. 22 The Fifth Circuit and a majority of

19. 411 U.S. 325.
20. "It follows, a fortiori, that sea-to-shore pollution-historically within the reach of the

police power of the States-is not silently taken away from the States by the Admiralty
Extension Act, which does not purport to supply the exclusive remedy." Id. at 343.
The harbor ordinances of the city of Savannah are examples of permissible local regulation
of navigation. They establish speed limits for vessels while passing wharfs and dredges, forbid
dumping refuse or oil in the river, provide for fumigation of vessels, require moving vessels
when ordered by the harbor master, etc. SAVANNAH, GA., CODE title 18, Harbor and Port of
Savannah (1958).

21. 409 U.S. 249 (1972). Executive Jet, involving a suit in admiralty by the owner of a
land-based airplane against a municipal airport for damage to the aircraft which crashed into
a lake on takeoff, established the general principle that admiralty tort jurisdiction was not
dependent solely upon locality but required that the tort have a relationship to "traditional
maritime activity." A year earlier the Fifth Circuit had held that a "substantial connection"
between the tort and maritime activities or interests was essential to admiralty jurisdiction.
Peytavin v. Government Employees Ins. Co., 453 F.2d 1121 (5th Cir. 1972). These cases were
reviewed in Chamlee, Annual Fifth Circuit Survey: Admiralty, 24 MERCER L. REV. 703, 708
(1973).

22. In a wrongful death action involving the capsizing of a small boat due to the water
discharge from a power dam, it was held that the claim was not within the admiralty jurisdic-
tion because the area of the river where the accident occurred was situated between two dams
thus preventing the waterway from being used for "traditional maritime activity." Adams v.
Montana Power Co., 354 F. Supp. 1111 (D. Mont. 1973). The work of a pile driver operator
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the other federal courts seem to be favoring the latter interpretation of
Executive Jet.

The Fifth Circuit took its first hard look at Executive Jet in Kelly v.
Smith.2 3 Kelly was not an ideal case in which to consider the admiralty
jurisdiction in depth because the only "vessel" involved was an outboard
motor boat, and the only "maritime activity" being engaged in was the use
of the boat by poachers as a means of escaping the wrath and rifle fire of
two island caretakers. Both boat and poachers sustained damages in the
engagement which was won decisively by the caretakers. The subsequent
lawsuit against the caretakers and their employers was brought in admi-
ralty to avoid being barred by the applicable state statute of limitations.
Admiralty jurisdiction was sustained by both the district and the circuit
courts.

After reviewing Executive Jet and Peytavin, v. Government Employees
Insurance Co. 4 the Fifth Circuit settled upon the following factors as con-
trolling:

1. The functions and roles of the parties."5

2. The types of vehicles and instrumentalities involved. 6

3. The causation and the type of injury.2 7

4. Traditional concepts of the role of admiralty law.2"
The court noted that the party most seriously injured was the person

who was navigating the boat; the vehicle involved was a boat operating on
navigable waters; firearms directed at a boat are not "inherently indigen-
ous to land;" 9 and admiralty has traditionally supplied a remedy to "those
injured while travelling navigable waters. '30

In conclusion, the court observed that there is an overriding federal
interest in protecting maritime commerce and navigation from the danger
posed by shorebased rifle fire.

The dissent by Judge Morgan' did not quarrel with the conclusion that
maritime activity should be afforded an admiralty remedy for injury in-

and an underwater diver who were injured while working on navigable waters was held to be
unrelated to "traditional maritime activity." Powers v. Bethlehem Steel Corp., 477 F.2d 643
(1st Cir. 1973); Rubin v. Power Authority of New York, 356 F. Supp. 1169 (W.D. N.Y. 1973).
In an action by the state to recover damages for the oil pollution of the Baltimore harbor by
a shoreside industrial plant, the defendant argued that it was not subject to admiralty
jurisdiction because it was not engaged in traditional maritime activity. Noting that the oil
was spilled while being discharged from a vessel into storage tanks at the plant, the court
sustained jurisdiction. Maryland v. Amerada Hess Corp., 356 F. Supp. 975 (D. Md. 1973).

23. 485 F.2d 520 (5th Cir. 1973).
24. 453 F.2d 1121 (5th Cir. 1972).
25. Id. at 525.
26. Id.
27. Id.
28. Id.
29. Id. at 526.
30. Id.
31. Id.
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flicted by firearms being used on land, but it did challenge the assumption
that a small boat being used as a means of escape by poachers is an
instrument of maritime commerce worthy of protection by a federal admi-
ralty court.

The Kelly opinion is particularly enlightening for the emphasis it places
on the role of the admiralty court in protecting navigation. The inference
is clear that if navigation is being injured, obstructed, or interfered with
in any way, whatever the cause of the injury or the source of the interfer-
ence, it should be afforded an admiralty remedy. 2 Whether a small out-
board motor boat being used for an unlawful purpose is a "traditional
maritime activity" entitled to admiralty protection is the debatable ele-
ment of the decision.

It is submitted that the conclusion reached in the majority opinion is
correct. The boat was being used as a means of transportation on navigable
waters. The absence of a commercial element in the maritime activity has
never been considered fatal to admiralty jurisdiction, as is reflected by the
Supreme Court's choice of the word "activity" rather than the word "com-
merce" in articulating the "traditional maritime activity" principle in
Executive Jet. The unlawful nature of the maritime activity, of course, is
irrelevant to the issue of admiralty jurisdiction.

In Intracoastal Transportation, Inc. v. Decatur County,3 a tug and barge
were trapped upstream for 26 days by a highway bridge which could not
be raised. Thereafter suit in admiralty was brought by the towing company
against the state of Georgia. The state asserted its eleventh amendment
defense of sovereign immunity against suit by private parties in the federal
courts. The plaintiff contended that this immunity had been waived when
the state undertook to construct a bridge over navigable waters, and thus

32. This view is stated even more emphatically in the court's opinion in Gypsum Carrier,
Inc. v. Union Camp Corp., 489 F.2d 152 (5th Cir. 1974) decided just before the deadline for
this article. The case involved a collision between a ship and a railroad bridge in the Savan-
nah harbor said (by the ship's owner and charterer) to have been caused by industrial smoke
from a shoreside paper mill. The mill owner was impleaded in a limited liability proceeding
initiated by the vessel interests, but was dismissed by the district court for lack of admiralty
jurisdiction, citing Executive Jet. The mill owner contended that its manufacturing opera-
tions were unrelated to traditional maritime activities. The Fifth Circuit reversed, observing:

[Tihe fact that the agency said to have obstructed navigation here had a non-
maritime origin is irrelevant to any issue since it caused injury to a vessel then
under way on navigable waters. The maritime nature of the tort is therefore undeni-
able. Id. at 155-56.

See also Oppen v. Aetna Ins. Co., 485 F.2d 252, 257 (9th Cir. 1973), where vessel injury was
regarded as decisive with respect to the issue of admiralty jurisdiction: "In our case plaintiffs
sought damages for physical injury to maritime vessels and for interference with their right
of navigation. Such claims do bear a significant relationship to traditional maritime activ-
ity."

33. 482 F.2d 361 (5th Cir. 1973). Although the jurisdictional basis of the action is not
discussed in the opinion, it was obviously based on there being an unlawful obstruction of
navigation. See Leonard v. Decker, 22 F. 741, 742 (S.D. N.Y. 1884).
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submitted itself to federal regulation which governs this activity. The state
appealed an unfavorable ruling by the district court and secured a reversal
albeit by a divided panel.3 A majority of the appellate court found that
the federal bridge legislation 3

1 does not confer a right of action upon private
parties for violations of its provisions. 3

1 Rights granted the states by the
eleventh amendment may be exercised in an admiralty court with as
much efficacy as in a court of law. 37 The district court was instructed to
dismiss the action as to the state of Georgia. Admiralty jurisdiction was
involved in United States v. Joseph G. Moretti, Inc.3" After being ordered
by federal authorities to cease a landfill operation which was obstructing
navigable waters, a Florida land developer filed an application for an after-
the-fact permit, but became impatient with the tedious processing of the
application and resumed work. The government succeeded in having the
work enjoined and satisfied the district court that much of the fill had been
dumped into navigable waters. The developer was ordered to remove the
fill and he appealed.

The developer's principal argument on appeal was that the fill did not
in fact obstruct navigation. The appeals court brushed this contention
aside as being "frivolous," noting that any unauthorized filling of naviga-
ble waters constituted an obstruction within the intent of the Rivers and
Harbors Act. :" The power of the district court to order the removal of the
fill was also sustained;' however, the Fifth Circuit noted that the devel-
oper's application had not been processed administratively and directed
that the affirmative injunction be lifted pending a fair ruling on this appli-
cation."

In other cases involving some element of admiralty jurisdiction, the
court held that state usury laws can have no application to preferred ship
mortgages;4 2 that a suit by the owner of a vessel to recover possession of
the vessel is properly brought in admiralty;4 3 that the claim of a longshore-
man injured while working on the dock by shore-based equipment used as
a means of discharging bananas from vessels was not cognizable in admi-
ralty;" and that the grounding and sinking of a shrimp boat due to the

34. 482 F.2d at 368 (Wisdom, J., dissenting).
35. The Bridge Act of 1906, 33 U.S.C. §491 et seq. (1970).
36. Judge Wisdom contended in his dissent that the federal courts have the power to

fashion a remedy for rights created by federal statute. 482 F.2d at 371.
37. 482 F.2d at 363.
38. 478 F.2d 418 (5th Cir. 1973).
39. Id. at 429.
40. Id. at 430-31.
41. Id. at 432.
42. Nat G. Harrison Overseas Corp. v. American Barge Sun Coaster, 475 F.2d 504 (5th

Cir. 1973).
43. Gallagher v. The Unenrolled Motor Vessel RIVER QUEEN, 475 F.2d 117 (5th Cir.

1973). Supplemental Admiralty Rule "D", FED. R. Civ. P., sets forth the procedure for actions
for possession, partition, and to try title with respect to vessels.

44. Davis v. W. Bruns & Co., 476 F.2d 246 (5th Cir. 1973). This decision was based on
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negligent order of a marine patrol officer gives rise to a claim in admiralty
against the state."

COLLISION

A collision on Lake Huron between Brazilian and German vessels pro-
duced an interesting skirmish at Savannah, Georgia, when the German
shipowner, after making a feint at the Brazilian vessel in the admiralty
court at Montreal, had her arrested at Savannah. The German vessel had
sustained heavy damage in the collision, and it was feared that the Cana-
dian limited liability statute would not provide a sufficient fund to satisfy
the damage claim in full. Thus, by passing up the opportunity to arrest
the Brazilian vessel at Montreal and by having her arrested at Savannah,
the German shipowner hoped to bring his claim under American law where
the limited liability statute provided an adequate fund.

The district court, however, found that this maneuvering by the German
claimant smacked of forum shopping, since an action on the claim was
pending at Montreal at the very time the Brazilian vessel was being ar-
rested on the same claim at Savannah. Noting that the parties in the
Savannah action were all foreigners, the district court exercised its discre-
tion to decline jurisdiction, making it conditional on the Brazilian defen-
dant posting adequate security with the court at Montreal."

The Fifth Circuit reversed, holding that in an action in rem in admiralty
between foreigners, jurisdiction in the forum where the arrest was made
could not be declined unless the district court first made a finding that
retention of jurisdiction would work an injustice on the defendant." The

Victory Carriers, Inc. v. Law, 404 U.S. 202 (1971), which is reviewed in Chamlee, AnnualFifth
Circuit Survey: Admiralty, 23 MERCER L. REv. 728-29 (1972).

45. Kiesel v. Florida, 479 F.2d 1261 (5th Cir. 1973). The state was held to have waived
its immunity.

46. Poseidon Schiffahrt, G.M.B.H. v. THE M/S NETUNO, 335 F. Supp. 684 (S.D. Ga.
1972).

47. Poseidon Schiffahrt, G.M.B.H. v. THE M/S NETUNO, 474 F.2d 203 (5th Cir. 1973).
The principle stated by the court represents its interpretation of THE BELGENLAND, 114
U.S. 355 (1885), which interpretation was first articulated in Motor Distrib. Ltd. v. Olaf
Pedersen's Rederi A/S, 239 F.2d 463 (5th Cir. 1956), cert. denied, 353 U.S. 938 (1957), which
in turn follows the Second Circuit's reading of BELGENLAND in THE WESTERN
FARMER, 210 F.2d 754 (2d Cir. 1954). The theme which runs through BELGENLAND and
the Supreme Court's earlier opinion in THE SCOTLAND, 105 U.S. 24 (1881), is that in
collisions on the high seas between foreign vessels of different nationalities, where litigation
is commenced in United States courts, the law of the forum should control 'to the exclusion
of the national laws of either party. Since an American court under such circumstances
represents a neutral forum, and since international law favors the resolution of the claims of
competing nationalities by a neutral forum, the American court should retain jurisdiction
unless "special circumstances" exist which would constrain the court to decline jurisdiction.
Presumably these "special circumstances" must include some factor which would adversely
affect the neutrality of the forum. An example would be a substantial ownership interest in
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court also expressed respect for the general admiralty principle that a
claimant having a maritime lien against a vessel should be allowed to
enforce the lien in the jurisdiction where he finds and arrests the vessel."

The exacting knowledge of channel conditions which the maritime law
requires of river pilots is illustrated in MN ELAINE JONES.49 A tug and
ten-barge flotilla collided with a bridge in the St. Louis harbor while being
navigated by a pilot. The bridge sustained heavy damage, and the pilot
was killed. In a limited liability proceeding filed by the towing company,
the pilot's personal representative filed a claim for his wrongful death
alleging it to have been caused by the negligence of the towboat captain
and the unseaworthiness of the towboat. The contributory negligence of
the pilot then became an issue. The collision was due to a sudden left hand
set in the current which was encountered as the flotilla was preparing to
pass through two successive bridges. The district court found that the pilot
had no actual knowledge of this set in the current (which occurred only
during flood conditions), since he had never worked vessels in the St. Louis
harbor when it was at flood stage. While agreeing that the pilot's lack of
knowledge of the set in the current rendered the towboat unseaworthy and
the towing company liable to the bridge owner, the district court ruled that
the pilot could not be found "personally negligent" merely because his
experience was not broad enough to make him aware of channel conditions
at this location during flood stage.

The Fifth Circuit reversed, citing a long line of authorities holding that
a pilot is chargeable with knowledge of the prevailing channel conditions.50

The court then found that the decedent was guilty of contributory negli-
gence as a matter of law. This constructive knowledge affects not only the
piloted vessel's liability to third parties, but represents a personal responsi-
bility of the pilot which is chargeable to him as contributory negligence if
his lack of the requisite knowledge contributes to his own injury.

The Fifth Circuit gave special attention to the proper elements of dam-
ages in several collision cases decided during this survey period. The court
emphasized that the controlling principle is restitutio in integrum which
it defined as making good "the total losses suffered by the shipowner for
the casualty inflicted by the fault of another," adding that this includes

one of the foreign flag vessels held by an American citizen. See Hellenic Lines Ltd. v. Rhodi-
tis, 398 U.S. 306 (1970).

48. "With respect to ocean-going carriers it seems that one of the most universally recog-
nized rules of law is that which gives the right to libelant, possessing a maritime lien against
a vessel, to proceed in rem in the jurisdiction where the vessel is found." Motor Distrib. Ltd.
v. Olaf Pedersen's Rederi A/S, 239 F.2d 463, 467 (5th Cir. 1956), cert. denied, 353 U.S. 938
(1957).

49. 480 F.2d 11 (5th Cir. 1973).
50. See, e.g., Seaboard Air Line R.R. v. THE PAN MARYLAND, 199 F.2d 761, 765 (5th

Cir. 1952), involving channel conditions in the Savannah harbor and holding the pilot respon-
sible for a sudden sheer which resulted in a ship-bridge collision.
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the loss of use of the vessel as well as out-of-pocket repair expenses.5 While
this principle hardly requires restatement, the court then buckled down
and made several nitty-gritty findings:

1. Damages for loss of use of a vessel damaged in a collision is not
limited to the period during which the repairs are actually in progress but
includes the entire period that the vessel is out of commission.5"

2. Expenses incurred by the vessel owner in determining the full extent
of collision damage and of overseeing the repairs are properly allowable. 53

3. In determining damages for loss of use of a vessel as the result of a
collision, mere proof of the charter hire per diem rate at the time of deten-
tion is not sufficient. 5 The shipowner must first prove that profits "have
actually been or may be reasonably supposed to have been lost."55 Proof
of loss of a specific charter is not essential to recovery for loss of use, if the
shipowner can show that the vessel is "active in a ready market" or that
there was an opportunity for him to employ his vessel and that he would
have availed himself of this opportunity. 5 In any event the full charter
price for the vessel should not be assessed as detention damages, since this
would represent gross receipts rather than net profit.5 1 Of course if there is
no savings in operating expenses during repairs, then the full charter price
is the proper measure of damages.5"

4. Prejudgment interest is recoverable in collision cases "not just for
the delay in payment of the decree," but as a part of the loss itself.59 The
fact that repairs are not immediately undertaken does not affect the right
to prejudgment interest.60

5. Damages for the partial destruction of a bridge as the result of a
maritime collision include estimated loss of highway tolls based upon vehi-
cle revenues earned before and after the accident," the extra expense in-
curred by the bridge operator in rerouting rail traffic over other bridges
while the damaged bridge was undergoing repairs," and the repair costs
of the bridge owner without reduction for depreciation "since the repairs
neither enhanced the value nor extended the life of [the bridge]. '63

51. Gulf Oil Corp. v. Panama Canal Co., 481 F.2d 561, 570 (5th Cir. 1973).
52. Id. at 571-72.
53. Id. at 572.
54. Ove Skou v. United States, 478 F.2d 343, 346 (5th Cir. 1973).
55. Id. at 347, quoting THE CONQUEROR, 166 U.S. 110, 125 (1898).
56. Id. at 346.
57. Id. at 347.
58. Id.
59. 481 F.2d at 570.
60. Mobil Oil Corp. v. THE TUGBOAT PENSACOLA, 472 F.2d 1175, 1176 (5th Cir.

1973).
61. 480 F.2d 11, 23-24.
62. Id. at 26-27.
63. Id. at 27.
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JONES ACT SEAMEN

Offshore oil and marine construction workers who must look to the Fed-
eral Longshoremen's and Harbor Workers' Compensation Act 4 in personal
injury cases continue through ingenuity of counsel to try and prove that
they are in reality "seamen" and entitled to the seaman's unrestricted tort
remedies. In four typical cases decided during the survey period the Fifth
Circuit refused to countenance this "end-around" play. The mere fact that
a construction platform is afloat does not convert it into a "vessel" or
convert those assigned to work upon it into "seamen." 6 5 The fact that the
platform is capable of some lateral movement over water does not affect
its status since it is not designed to transport passengers, cargo, or equip-
ment over water.6 "

An oil worker assigned to a fixed drilling platform in the Gulf of Mexico
was injured while being lifted off a crewboat by a crane installed on the
platform. Noting that he was employed to work on the platform and that
he was merely a passenger aboard the crewboat and was in no way con-
cerned with its navigation, the court affirmed a summary judgment in
favor of the boat owner.17 Similarly a welder assigned to a stationary oil
production platform in the Gulf was denied seaman's status since his
"maritime" activity consisted of cutting header supports to facilitate the
loading of equipment from the platform onto a nearby barge. 8 In another
such case, a wireman assigned to work aboard a drilling barge for two days
performing his usual work was held not to be a seaman, because he had
no "more or less permanent connection with the vessel."6 9

In Bishop v. United States,7 0 the court considered the interesting ques-
tion of whether fishermen working for lays are employees of the shipowner
or the shipmaster. The case was prompted by the desire of the shipowners
to be relieved of the obligation of paying social security and federal unem-
ployment taxes on the earnings of the fishing boat crews. The owners took
the position that the boats were demise chartered to the captains, who in
turn selected and employed the crews. The appeals court refused to buy
this fiction, pointing out that the owners could terminate the captains at
any time and required the captains to deliver their catches for sale or
receipt at a specified place. Under these circumstances the captains and
crews were in reality merely employees of the owners in an enterprise
controlled by the owners.

In other seamen's cases, the court held:

64. 33 U.S.C. §901 et seq. (1970). The Act expressly excludes from coverage all
"member[s] of a crew of any vessel." Id. at §902(3).

65. Cook v. Belden Concrete Prod., Inc., 472 F.2d 999 (5th Cir. 1973).
66. Id. at 1002.
67. Callahan v. Fluor Ocean Serv. Inc., 482 F.2d 1350 (5th Cir. 1973).
68. Ross v. Mobil Oil Corp., 474 F.2d 989 (5th Cir. 1973).
69. Cox v. Otis Eng'r Corp., 474 F.2d 613 (5th Cir. 1973).
70. 476 F.2d 977 (5th Cir. 1973).
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MERCER LAW REVIEW

1. "Unearned wages,"'" which are part of the maintenance and cure
obligation, cannot be recovered for the same period of time that a damage
award is made for lost wages caused by injury.72

2. A fit-for-duty determination by the United States Public Health
Service is not conclusive that the injured seaman has reached the point of
maximum possible cure which would terminate his entitlement to mainte-
nance.

7
3

3. The failure of the owners to clean up fish slime deposited on the dock
during discharge of the catch, with resultant injury to one of the crew was
held to constitute negligence and to form the basis for recovery of damages
from the owners under the Jones Act. 7 The court did not reach the ques-
tion whether this condition of the dock rendered the vessel unseaworthy.

4. The court intimated that a release, executed by a seamen who was
advised by counsel not fully informed as to his medical treatment, might
not meet the standards required by the general maritime law. 7

1

5. The loss of a shrimp boat and its two-man crew in a storm allegedly
because of the government's failure to broadcast weather information was
held by the court to be insufficient to form the basis for a claim for wrong-
ful death against the United States.7

WRONGFUL DEATH

The courts continue with the process of fleshing out the bones of the
wrongful death doctrine articulated by the Supreme Court in Moragne v.
States Marine Lines, Inc.77 Among its contributions in this area the Fifth
Circuit, in two very valuable decisions to lawyers who must be concerned
with the settlement of such claims, declared that the right of action and
the power to release a Moragne claim is vested in the decedent's personal

71. Wages from the date of injury to the end of the voyage during which the injury
occurred are part of the maintanance-cure-wage entitlement of any seaman injured in the
ship's service. These wages are sometimes referred to as "unearned wages" to distinguish
them from lost wages which the seaman may recover from the shipowner upon proof of
liability for injury caused by the latter's negligence or the vessel's unseaworthiness. For
further comment upon "unearned wages," see Fredelos v. Merritt-Chapman & Scott Corp.,
447 F.2d 435, 438-39 (5th Cir. 1971).

72. Blanchard v. Cheramie, 485 F.2d 328 (5th Cir. 1973).
73. Brown v. Aggie & Millie, Inc., 485 F.2d 1293 (5th Cir. 1973).
74. Jeter v. Star Fish & Oyster Co., 482 F.2d 457 (5th Cir. 1973).
75. Blanco v. Moran Shipping Co., 483 F.2d 63 (5th Cir. 1973). The court refers to Garrett

v. Moore-McCormack Co., 317 U.S. 239 (1942), which holds generally that one asserting a
seaman's release as a defense has the burden of showing that it was made by the seaman with
a full understanding of his rights.

76. Chanon v. United States, 480 F.2d 1227 (5th Cir. 1973).
77. 398 U.S. 375 (1970). Moragne overruled an earlier Supreme Court decision holding

that the general maritime law did not provide a remedy for wrongful death; however, the
selection of the beneficiaries, the elements of damages, the proper parties to bring the action,
etc. was left for determination by the lower courts.
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representative to the exclusion of the decedent's relatives or wrongful
death beneficiaries."' The court also ruled that a Moragne action filed in
the federal admiralty court (there being no diversity of citizenship between
the parties) gave no right of trial by jury to the wrongful death claimant."
Nor does it provide any right to damages for survivors' grief or loss of love
and affection."

78. Futch v. Midland Enterprises, Inc., 471 F.2d 1195 (5th Cir. 1973); Milam v. Reading
& Bates Offshore Drilling Co., 471 F.2d 1197 (5th Cir. 1973).

79. Green v. Ross, 481 F.2d 102 (5th Cir. 1973).
80. Hueschen v. Fluor Ocean Serv., Inc., 483 F.2d 1396 (5th Cir. 1973); MN ELAINE

JONES, 480 F.2d 11, 29-34 (5th Cir. 1973).




