
HEARSAY AND PROBABLE CAUSE: AN A GUILAR
AND SPINELLI PRIMER

By CHARLES E. MOYLAN, JR.*

To sit on an appellate bench is most definitely to be involved in an
educational process-but the involvement is far more one of being edu-
cated than of educating. As a greenhorn among the solons, I have found it
necessary, time and time again, to walk through the creative process,
philosophically and historically, before feeling even minimally comfortable
with any body of case law, or with the underlying principles illustrated by
that case law. In this regard, no opinions were initially more intimidating
than Aguilar v. Texas' and Spinelli v. United States.2 No walk through the
creative process, on the other hand, has been more rewarding than that in
which I sought to explore the fundamental problem of handling hearsay
information in a probable cause setting. Returned from the exploration, I
am now convinced that no one can begin to know what the law in this new
and vexing area is, unless he takes the time to understand why the law is
and how it came to be. The reader is invited to walk, as the writer had to
walk,3 through the evolutionary process.

The problem we set is that of understanding the two-pronged test for
evaluating hearsay information in a probable cause setting as that test was
anticipated by Nathanson v. United States4 and Giordenello v. United
States;5 necessitated by Jones v. United States;' articulated by Aguilar v.
Texas; explicated by Spinelli v. United States; and, at least partially,
obfuscated by United States v. Harris.7

PROGENITORS OF THE Two-PRONGED TEST: THE OATH AND THE NON-

CONCLUSORY AFFIDAVIT

Conceptually, the Aguilar-Spinelli line of cases should pose little diffi-
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culty, having been but a natural and logically foreseeable next step in the
gradual forging of fourth amendment doctrine. They serve a very necessary
purpose, notwithstanding the disesteem in which they are held in most law
enforcement and many legal circles.

The clear and unremitting command of the Supreme Court throughout
this century has been that search and seizure by authority of a warrant is
always to be preferred over a warrantless intrusion, and indeed, wherever
feasible is to be required! Implicit in that command is the concept that
any decision as to whether probable cause exists so that a warrant should
issue should always be made, where possible, by a "neutral and detached
magistrate" rather than by a policeman. The constitutional protection
consists of interposing an impartial judicial figure between the investigator
and his quarry. Its philosophy was trenchantly expressed by Justice
Jackson in Johnson v. United States:9

The point of the Fourth Amendment, which often is not grasped by zeal-
ous officers, is not that it denies law enforcement the support of the usual
inferences which reasonable men draw from evidence. Its protection con-
sists in requiring that those inferences be drawn by a neutral and detached
magistrate instead of being judged by the officer engaged in the often
competitive enterprise of ferreting out crime. Any assumption that evi-
dence sufficient to support a magistrate's disinterested determination to
issue a search warrant will justify the officers in making a search without
a warrant would reduce the Amendment to a nullity and leave the people's
homes secure only in the discretion of police officers. . . . When the right
of privacy must reasonably yield to the right of search is, as a rule, to be
decided by a judicial officer, not by a policeman or Government enforce-
ment agent.' 0

8. In his provocative analysis Two STUDIES IN CONSTITUTIONAL INTERPRETATION (1969) Pro-
fessor Telford Taylor argues persuasively that, in terms of "the original understanding," the
Supreme Court has "stood the fourth amendment on its head." See Coolidge v. New Hamp-
shire, 403 U.S. 443, 492 (1971) (Harlan, J., concurring). His thesis is that the fourth amend-
ment and its progenitors in various state bills and declarations of rights were a direct reaction
exclusively to the general warrant for seditious libel in England and to the writ of assistance
for customs violations in the North American colonies, both universally detested and both
representing at least partial catalysts for the American Revolution. Warrantless searches in
traditionally criminal matters, and generally as an incident of arrest, were, on the other hand,
of ancient usage and were tranquilly accepted on both sides of the Atlantic as posing no threat
to the liberties of the people. The fourth amendment was drafted and enacted, so runs the
thesis, not to exalt warrants over warrantless intrusions but rather to place hedges about the
warrants themselves, as instruments so vehemently feared and hated in so recent memory.
See N. LASSON, THE HISTORY AND DEVELOPMENT OF THE FOURTH AMENDMENT TO THE UNITED

STATES CONSTITUTION (1937) and J. LANDYNSKI, SEARCH AND SEIZURE AND THE SUPREME COURT

(1966) for sound support for Taylor's thesis. Whatever the historical invalidity of the Supreme
Court's position, however, the voice of that court in the twentieth century is nonetheless clear.

9. 333 U.S. 10 (1948).
10. Id. at 13-14.
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If the constitutional protection as so mandated was to have meaning, it
followed that the decision entrusted to the magistrate must be one of
substance and not of empty form. His was not to place a summarily
granted stamp of approval upon the policeman's predetermined course of
investigative conduct but rather to make, in truth, an informed judgment.

Although the analogy is less than perfect, the function of the magistrate
in determining probable cause is, in its fundamental character, akin to
that of the fact finder in determining guilt. Burdens of proof and rules of
admissibility may differ, but basically both determinations call for (1)
assessing the credibility of those who furnish information and (2) then
weighing such information if it is believed.

The magistrate assures himself of the credibility of the affiant-applicant
both by direct observation of this primary source of information and by the
constitutionally required administering to him of an oath. The threat of
perjury (and perhaps of perdition) is a classic trustworthiness device. Even
to a then highly credited affiant, however, the magistrate may not delegate
his next burden of responsibility. Not even the credible affiant may offer
to the magistrate simply his own sworn conclusion that probable cause
exists. He must rather furnish to the magistrate enough raw data so that
the magistrate may do his own concluding therefrom.

The proscription against the purely conclusory application was enunci-
ated by Nathanson v. United States" with respect to search and seizure
warrants and by Giordenello v. United States'2 with respect to arrest war-
rants.' 3 In Nathanson, a customs agent had sworn to the magistrate "that
he has cause to suspect and does believe that [certain contraband is then
reposing in a certain suspect premises]." The Supreme Court held that
the application was fatally defective in that, "It went upon a mere affirma-
tion of suspicion and belief without any statement of adequate supporting
facts."" In Giordenello, a federal narcotics agent swore that the suspect for
whom the arrest warrant was sought had committed the crime. The Su-
preme Court held that application to be fatally defective:

The Commissioner must judge for himself the persuasiveness of the facts
relied on by a complaining officer to show probable cause. He should not
accept without question the complainant's mere conclusion that the per-
son whose arrest is sought has committed a crime.

The Complaint contains no affirmative allegation that the affiant spoke
with personal knowledge of the matters contained therein; it does not
indicate any sources for the complainant's belief; and it does not set forth

11. 290 U.S. 41 (1933).
12. 357 U.S. 480 (1958).
13. Giordenello made clear that the standards for measuring probable cause are the same

in the search and seizure situations and in the arrest situations.
14. 290 U.S. at 46.
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any other sufficient basis upon which a finding of probable cause could
be made. 5

Thus, in the wake of Nathanson and Giordenello, the law was clear that
the magistrate, just as the fact finder, was required to assess the credibility
of his source of information and then to weigh that information for himself.
The oath of the affiant was required to assure credibility. The raw data
of the affiant's senses, as opposed to his conclusions, were required so that
the magistrate could evaluate the data for himself and then reach his own
conclusion as to what to make of that data.

HEARSAY: THE INITIAL RECEPTION

A dimension was added and the magisterial task was made significantly
more complicated with the announcement in Jones v. United States" that
hearsay information was not only appropriate to be received by the magis-
trate on the issue of probable cause but that it could be sufficient, unto
itself, to establish such probable cause.

There had been harbingers of Jones. Without critical analysis of the
hearsay evaluation problem as such, Brinegar v. United States7 in 1949
accepted hearsay as a legitimate factor in determining whether a police-
man had probable cause for the warrantless search of an automobile. A
decade later, Draper v. United States, " again not addressing itself signifi-
cantly to a qualitative analysis of receivable hearsay, nevertheless treated
hearsay as a legitimate factor in the amassing of probable cause for a
warrantless arrest.

Jones, however, in 1960 was the first Supreme Court decision to deal
with hearsay in a wakrant application and was, more fundamentally, the
first decision ever to face squarely the issue of whether hearsay should or
should not be received in a probable cause setting. It ruled unequivocally
that hearsay was not only appropriate to be received by a magistrate on
the issue of probable cause but that it could be sufficient, standing alone,
to establish such probable cause. It followed, of course, that if hearsay
information could, under certain circumstances, be received at the trial on
the merits itself, it should, a fortiori, be received in this ex parte proceeding
before the magistrate where the burden of proof is a mere probability and
where confrontation is not required. Jones went further and pointed out
that since under Draper hearsay information could serve as the basis for
an officer's belief that probable cause existed for a warrantless arrest, it
would be incongruous and would, indeed, derogate from the preferred sta-
tus of warrants to hold that more would be required for the issuance of a

15. 357 U.S. at 486.
16. 362 U.S. 257 (1960).
17. 338 U.S. 160 (1949).

18. 358 U.S. 307 (1959).
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warrant than was required for a policeman to proceed without a warrant.
Jones held:

What we have ruled in the case of an officer who acts without a warrant
governs our decision here. If an officer may act upon probable cause with-
out a warrant when the only incriminating evidence in his possession is
hearsay, it would be incongruous to hold that such evidence presented in
an affidavit is insufficient basis for a warrant ...

We conclude therefore that hearsay may be the basis for a warrant."

Justice Frankfurter, writing for the Court, did not give hearsay information
carte blanche, however; he cautioned that it could serve as the predicate
for a warrant "so long as a substantial basis for crediting the hearsay is
presented."' Jones did not undertake to spell out what "a substantial
basis for crediting the hearsay" would be.

That office fell, four years later, to Aguilar." Aguilar, and ultimately
Spinelli, followed in rectilinear descent from Jones. Their purpose was
simply to establish the constitutional guidelines for the evaluation by the
magistrate of this hearsay information, now at least generically legitimized
by Jones. The so-called "two-pronged test," whereunder "the magistrate
must be informed of some of the underlying circumstances from which the
informant concluded that the narcotics were where he claimed they were,
and some of the underlying circumstances from which the officer con-
cluded that the informant . . . was 'credible' or his information 'reliable' "
was, indeed, the fleshing out of the earlier phrase "a substantial basis for
crediting."22

THE Two-PRONGED TEST OF Aguilar

In Aguilar, two Houston police officers applied to a local justice of the
peace for a warrant to search for narcotics in Aguilar's home. The affidavit,
in support of the warrant application, recited, in pertinent part:

Affiants have received reliable information from a credible person and
do believe that heroin, marijuana, barbiturates and other narcotics and
narcotic paraphernalia are being kept at the above described premises for
the purpose of sale and use contrary to the provisions of the law. 2

The opinion of Justice Goldberg, speaking for the majority of the Court,

19. 362 U.S. at 270-71.
20. Id. at 269.
21. Three months before Aguilar, the Supreme Court had decided Rugendorf v. United

States, 376 U.S. 528 (1964), affirming a finding of probable cause partially on the basis of
hearsay from police informants. The focus of the case, however, was upon the disclosure of
the identity of an informant and not upon the quality of the hearsay itself or upon the required
showing of trustworthiness as a basis for crediting the hearsay.

22. 362 U.S. at 269.
23. 378 U.S. at 109.
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reaffirmed the holding in Jones that probable cause "may be based on
hearsay information and need not reflect the direct personal observations
of the affiant." ' It set out forcefully the preferred status of warrants over
warrantless police action, where probable cause is borderline. It distilled
the teachings in this regard of Jones,25 Johnson,2" and United States v.
Lefkowit 27 to the effect that "An evaluation of the constitutionality of a
search warrant should begin with the rule that 'the informed and deliber-
ate determinations of magistrates empowered to issue warrants. . . are to
be preferred over the hurried action of officers . . . who may happen to
make arrests'. ' '2

1 In exalting the preferred status of the warrant, Aguilar
went on:

Thus, when a search is based upon a magistrate's, rather than a police
officer's, determination of probable cause, the reviewing courts will accept
evidence of a less "judicially competent or persuasive character than
would have justified an officer in acting on his own without a warrant."
ibid., and will sustain the judicial determination so long as "there was
substantial basis for [the magistrate] to conclude that narcotics were
probably present ... ,

Even granting the preference that will be shown the warrant, however, the
Court made it clear that the magistrate could not delegate his decision-
making responsibilities to the police. The opinion went on to say:

Although the reviewing court will pay substantial deference to judicial
determinations of probable cause, the court must still insist that the mag-
istrate perform his "neutral and detached" function and not serve merely
as a rubber stamp for the police.1

After extended references to both Nathanson and Giordenello, the Court
condemned the application then under its scrutiny in Aguilar:

The vice in the present affidavit is at least as great as in Nathanson and
Giordenello. Here the "mere conclusion" that petitioner possessed narcot-
ics was not even that of the affiant himself; it was that of an unidentified
informant. The affidavit here not only "contains no affirmative allegation
that the affiant spoke with personal knowledge of the matters contained
therein," it does not even contain an "affirmative allegation" that the
affiant's unidentified source "spoke with personal knowledge." For all
that appears, the source here merely suspected, believed or concluded that
there were narcotics in petitioner's possession. The magistrate here cer-
tainly could not "judge for himself the persuasiveness of the facts relied

24. Id. at 114.
25. 362 U.S. at 270-71.
26. 333 U.S. at 14.
27. 285 U.S. 452, 464 (1932).
28. 378 U.S. at 110-11.
29. Id. at 111.
30. Id.
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on . . . to show probable cause." He necessarily accepted "without ques-
tion" the informant's "suspicion," "belief" or "mere conclusion."'"

The rule of Aguilar and the heart of what Spinelli later dubbed
"Aguilar's two-pronged test '"' was contained in the single paragraph:

Although an affidavit may be based on hearsay information and need not
reflect the direct personal observations of the affiant . . .the magistrate
must be informed of some of the underlying circumstances from which the
informant concluded that the narcotics were where he claimed they were,
and some of the underlying circumstances from which the officer con-
cluded that the informant, whose identity need not be disclosed . . .was
"credible" or his information "reliable. '""

THE SPINELLI EXPLICATION

"Believing it desirable that the principles of Aguilar should be further
explicated,"' 4 Spinelli explicated. It coined the phrase "Aguilar's two-
pronged test" and then showed how the application in Aguilar had failed
to measure up against each of the prongs independently. It explained
firstly that what will hereinafter be referred to as the "basis of knowledge"
prong had not been satisfied:

First, the application failed to set forth any of the "underlying circum-
stances" necessary to enable the magistrate independently to judge of the
validity of the informant's conclusion that the narcotics were where he
said they were.' 5

It then explained how, quite independently and distinctly, what will here-
inafter be referred to as the "veracity" prong was not satisfied: "Second,
the affiant-officers did not attempt to support their claim that their in-
formant was 'credible' or his information 'reliable'." 36

In thereafter applying the "two-pronged test" of Aguilar to its own fac-
tual situation, Spinelli made it clear that the dual requirements are "ana-
lytically severable.'"' In looking at the "basis of knowledge" prong,
Spinelli found the warrant application before it inadequate in the following
terms:

Perhaps even more important is the fact that Aguilar's other test has not
been satisfied. The tip does not contain a sufficient statement of the
underlying circumstances from which the informer concluded that Spi-

31. Id. at 113-14.

32. 393 U.S. at 413.
33. 378 U.S. at 114-15.

34. 393 U.S. at 412.

35. Id. at 413.
36. Id.
37. United States v. Harris, 403 U.S. at 592 (Harlan, J., dissenting).
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nelli was running a bookmaking operation. We are not told how the FBI's
source received his information-it is not alleged that the informant per-
sonally observed Spinelli at work or that he had ever placed a bet with
him. Moreover, if the informant came by the information indirectly, he
did not explain why his sources were reliable. 3

1

In looking at the "veracity" prong, Spinelli, distinctly and independently,
found the warrant application before it to be inadequate in the following
terms:

Applying these principles to the present case, we first consider the
weight to be given the informer's tip when it is considered apart from the
rest of the affidavit. It is clear that a Commissioner could not credit it
without abdicating his constitutional function. Though the affiant swore
that his confidant was "reliable," he offered the magistrate no reason in
support of this conclusion.

3'

Before proceeding to supplement the "two-pronged" test, as set out in
its simplest form in Aguilar, Spinelli articulated the general principles that
govern the evaluation of probable cause:

In holding as we have done, we do not retreat from the established proposi-
tions that only the probability, and not a prima facie showing, of criminal
activity is the standard of probable cause, Beck v. Ohio . . . ; that affida-
vits of probable cause are tested by much less rigorous standards than
those governing the admissibility of evidence at trial, McCray v.
Illinois. . . ;that in judging probable cause issuing magistrates are not to
be confined by niggardly limitations or by restrictions on the use of their
common sense, United States v. Ventresca. . . ; and that their determi-
nation of probable cause should be paid great deference by reviewing
courts, Jones v. United States. . . . [Citations omitted.]"'

Spinelli, in supplementing Aguilar, then set out to show how initial
structural flaws in the warrant application might be shored up. It looked
first to a defect in the application as measured against Aguilar's "veracity"
prong. It pointed out that where the internal recitation about the inform-
ant or about the circumstances under which the information was furnished
failed to establish that the informant was "credible" or that his informa-
tion was otherwise "reliable," then the independent observations made by
the affiant-officers themselves might be looked to by way of verification,
corroboration or authentication. Verification of part of the story as told by
an informant would tend to lend credence to the remaining unverified
portion of that story .4 It would then be "apparent that the informant had

38. 393 U.s. at 416.
39. Id.
40. Id. at 419.
41. It is strongly suggested, however, in Comment, The Informer's Tip as Probable Cause

for Search or Arrest, 54 CORNELL L. REV. 958, 966-68 (1969), that there should be some
corroboration of an incriminating detail and not simply corroboration of innocent details. To

[Vol. 25
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not been fabricating his report out of whole cloth."42 Spinelli explained its
independent verification technique in the following terms:

The informer's report must first be measured against Aguilar's
standards so that its probative value can be assessed. If the tip is found
inadequate under Aguilar, the other allegations which corroborate the
information contained in the hearsay report should then be considered. At
this stage as well, however, the standards enunciated in Aguilar must
inform the magistrate's decision. He must ask: Can it fairly be said that
the tip, even when certain parts of it have been corroborated by indepen-
dent sources, is as trustworthy as a tip which would pass Aguilar's tests
without independent corroboration? . . . A magistrate cannot be said to
have properly discharged his constitutional duty if he relies on an in-
former's tip which-even when partially corroborated-is not as reliable
as one which passes Aguilar's requirements when standing alone.43

Spinelli then looked at the distinct and independent problem of a struc-
tural flaw in the "basis of knowledge" prong. That prong, dealing with the
information coming from the informant (as distinct from the information
furnished about the informant), would normally be satisfied by an explicit
recitation that the informant had seen certain incriminating facts with his
own eyes or heard them with his own ears. Spinelli pointed out, however,
that even lacking such explicit reassurances, the information coming from
the informant might be furnished in sufficient detail to imply that the
informant was speaking from firsthand knowledge and was not passing on
"an offhand remark heard at a neighborhood bar."" Spinelli described this
"self-verifying detail" technique in the following terms:

In the absence of a statement detailing the manner in which the informa-
tion was gathered, it is especially important that the tip describe the
accused's criminal activity in sufficient detail that the magistrate may
know that he is relying on something more substantial than a casual

the same effect is Note, Probable Cause and the First-Time Informer, 43 CoLO. L. REV. 357,

362-63 (1972):
If the detail is, however, corroborated in some way, this may offer a sufficient

basis for the magistrate to infer reliability. This is true, however, only in the case
in which incriminating rather than innocent detail is corroborated. Corroboration
of the innocent detail does not negate the possibility that the informer is lying about
other incriminating facts, for a clever informer wishing to harass an innocent person
by a police search might lace his report with detail about the other's activities to
give the report an appearance of credibility. The corroboration of criminal detail,
however, may be sufficient for the magistrate to infer reliability. The nature of the
detail corroborated need not be such as would independently support a finding of
probable cause. It is enough that there is a sufficient nexus between the corrobor-
ated detail and the alleged crime to negate the chance that the informer is, for his
own reasons, pointing to an innocent man.

42. 393 U.S. at 417.
43. Id. at 415-16.
44. Id. at 417.
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rumor circulating in the underworld or an accusation based merely on an
individual's general reputation.

The detail provided by the informant in Draper v. United States .
provides a suitable benchmark. . . .A magistrate, when confronted with
such detail, could reasonably infer that the informant had gained his
information in a reliable way. 5

Spinelli concluded by pointing out that its basic thrust was to "assure
that the judgment of a disinterested judicial officer will interpose itself
between the police and the citizenry."46

THE Aguilar-Spinelli FUNCTION

The simple thrust of these decisions is that whatever rules govern the
evaluation of information from the primary source-the affiant-govern
also the evaluation of information from the secondary source-the non-
swearing, non-appearing, off-warrant declarant, i.e., the informant.
Whether the magistrate is dealing with a primary, a secondary or even,
theoretically, a tertiary source,47 he must still (1) assess the credibility of
that source and (2) then weigh the information furnished if he believes it
to be true.

Whether the information being evaluated is the direct observation of the
affiant or is hearsay information, the issuing magistrate is required to
perform the same intellectual surgery. In determining the existence vel non
of probable cause, the magistrate must make two distinct determinations.
The number and the nature of these determinations do not vary, whether
the specimen being analyzed is direct observation or hearsay information.
He must:

(1) Evaluate the truthfulness of the source of the information; and
(2) Evaluate the adequacy of the factual premises furnished by that

source to support the validity of the source's conclusion.
In the first instance, he is judging the integrity of a person. In the second

instance, he is judging the logic of a proposition. These functions are dis-
tinct. They are the direct analogues of those other two functions performed

45. Id. at 416-17.
46. Id. at 419.

47. If the informant himself is offering not direct observation but hearsay twice com-
pounded, the entire evaluation process must begin again at a second level of remoteness. The
primary informant must then pass along sufficient data in sufficient detail so that the magis-
trate may again judge for himself (1) the credibility of the secondary informant and (2) the
worth of that secondary informant's information. If, in some extreme hypothetical situation,
the secondary informant should be a mere conduit for hearsay thrice compounded from a
tertiary informant, the evaluation process is escalated to yet another level of remoteness and
so on ad infinitum. 393 U.S. 416 (Harlan, J., majority opinion) and at 423-25 (White, J.,
concurring). Ultimately, the magistrate must have the benefit of someone's firsthand obser-
vation in order to evaluate the worth of the information and must have also satisfactory proof
of the credibility of every person involved in the chain of transmission of the information from
the initial observer to the magistrate himself.

[Vol. 25
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by the ultimate finder of fact who (1) assesses the credibility of a witness
and (2) then assesses the weight to be given the testimony of that witness.

In evaluating the truthfulness of the source of the information, the mag-
istrate is presented with no problem in dealing with the affiant-observer.
"The oath affirms the honesty of the statement and negatives the lie or
imagination."'' The oath, as a trustworthiness device, establishes, per se,
the credibility of the affiant-source and, thereby, the reliability of his
directly observed information. Where the source of the information, how-
ever, is an absent, non-swearing declarant (an informant), the pathway to
the establishment of that source's credibility is more circuitous. The issu-
ing magistrate must have, as a substitute for the oath, some other reason
to be persuaded of the credibility of the source of the information.

Just as the magistrate must satisfy himself as to the credibility of a
primary source by administering an oath to him and by looking at him, so
too must he, by some alternative means, satisfy himself as to the credibil-
ity of the secondary source. In neither case may he accept someone else's
conclusion in lieu of arriving at his own. Just as he may not permit an
affiant's assertion as to his own credibility to serve as dispensation for the
oath, neither may he permit the affiant's assertion as to his informant's
credibility to serve as dispensation for the required recital of all necessary
data about that informant that will permit the magistrate to draw his own
conclusion as to credibility. This, simply, is the "credibility/reliability" or
"veracity" prong of Aguilar.

Once the magistrate has decided that the informant is believable, he has
still only half completed his ultimate determination. He must still decide
what the information is worth. He has decided that the source is not lying,
but he has not yet decided whether-the source is mistaken. The magis-
trate's second function is now to evaluate the information which he is
accepting as true and to see what probabilities emerge from that available
data. Again, he may not accept the conclusion of either the affiant-
observer or the non-swearing informant. He must take from either of those
sources his facts and then arrive at his own conclusion as to the significance
of those facts.

The informant operates under the same interdict against offering his
unsupported conclusion that the affiant has always operated under by
virtue of Nathanson and Giordenello. Both primary and secondary source
must ultimately offer to the magistrate direct observations-the data per-
ceived by the source's own senses-so that the magistrate may draw his
own conclusion therefrom. The affiant may not by indirection-through
the tale of an informer-offer the bare conclusion that he is forbidden to
offer directly. The strictures of Nathanson and Giordenello may not so
simply be avoided by resort to hearsay. To permit the informant, no less
than to permit the affiant, to offer an unsupported conclusion, would be

48. Id. at 423 (White, J., concurring).
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to usurp the magisterial function which the fourth amendment forbids.
This, simply, is the "basis of knowledge" prong of Aguilar. Anticipating
Aguilar, Justice Frankfurter made the point most succinctly in Jones:

We held in Nathanson v. United States . . . that an affidavit does not
establish probable cause which merely states the affiant's belief that there
is cause to search, without stating facts upon which that belief is based.
A fortiori this is true of an affidavit which states only the belief of one not
the affiant.'

The parallel between the-standards set out (1) for evaluating a primary
source and his information and (2) for evaluating a secondary source and
his information seems so logically compelling that the anguish felt in many
quarters over Aguilar and Spinelli is difficult to fathom.

Aguilar-Spinelli ANALYSIS NOT LIMITED TO WARRANTS

Although both Aguilar and Spinelli involved warrant applications, it
now seems clear that the same tools of analysis will be applied to a judicial
determination (at a pretrial suppression hearing, at trial or upon appellate
review) of whether an officer had probable cause to make a warrantless
arrest (and an attendant search incident 0 ) or to make a warrantless search
of an automobile.5 As a predicate for an officer's warrantless action, no less
than as a predicate for a magistrate's signature upon a warrant, all hearsay
will not be automatically rejected; neither will all hearsay be uncritically
accepted. The same standards obtain for separating the trustworthy from
the untrustworthy.

That the predicate for action could be no less substantial was made clear
in Wong Sun v. United States.52 The Supreme Court there said:

Whether or not the requirements of reliability and particularity of the
information on which an officer may act are more stringent where an
arrest warrant is absent, they surely cannot be less stringent than where
an arrest warrant is obtained. Otherwise, a principal incentive now exist-
ing for the procurement of arrest warrants would be destroyed ...

It is conceded that the officers made no attempt to obtain a warrant for
Toy's arrest. The simple fact is that on the sparse information at the
officers' command, no arrest warrant could have issued consistently with
Rules 3 and 4 of the Federal Rules of Criminal Procedure. . . .The arrest
warrant procedure serves to insure that the deliberate, impartial judg-
ment of a judicial officer will be interposed between the citizen and the
police, to assess the weight and credibility of the information which the
complaining officer adduces as probable cause. . . . To hold that an offi-

49. 362 U.S. at 269.
50. Chimel v. California, 395 U.S. 752 (1969).
51. Carroll v. United States, 267 U.S. 132 (1925).
52. 371 U.S. 471 (1963).
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cer may act in his own, unchecked discretion upon information too vague
and from too untested a source to permit a judicial officer to accept it as
probable cause for an arrest warrant, would subvert this fundamental
policy. [Citations omitted.]53

In Beck v. Ohio,"4 a case reversing a conviction in a state court and
therefore of undoubted constitutional dimension, the Supreme Court
adopted the language from Wong Sun stating that the standards for war-
rantless action cannot be less stringent than the standards for obtaining a
warrant. ..

In McCray v. Illinois,"' the Supreme Court was dealing with the pro-
priety of a warrantless arrest and a warrantless search incident to that
arrest. The police there were acting, in large measure, upon information
furnished by a confidential informant. In validating the warrantless action,
the Supreme Court made it clear that the rigorous standards of Aguilar
were to be applied:

Unlike the situation in Beck v. Ohio, ... each of the officers in this case
described with specificity "what the informer actually said, and why the
officer thought the information was credible. . . ." The testimony of each
of the officers informed the court of the "underlying circumstances from
which the informant concluded that the narcotics were where he claimed
they were, and some of the underlying circumstances from which the
officer concluded that the informant. . . was 'credible' or his information
'reliable'." Aguilar v. Texas. . . .Upon the basis of those circumstances,
along with the officers' personal observations of the petitioner, the court
was fully justified in holding that at the time the officers made the arrest
"the facts and circumstances within their knowledge and of which they
had reasonably trustworthy information were sufficient to warrant a pru-
dent man in believing that the petitioner had committed or was commit-
ting an offense .. ." [Citations omitted.]57

Although Spinelli dealt with a warrant application and Draper dealt
with a warrantless arrest and search incident, Spinelli drew upon Draper
as an analogy and made it clear that the standards for official action were
similar:

While Draper involved the question whether the police had probable cause
for an arrest without a warrant, the analysis required for an answer to this
question is basically similar to that demanded of a magistrate when he
considers whether a search warrant should issue. 8

As a practical matter, a legally untrained policeman, faced with an

53. Id. at 479-82.
54. 379 U.S. 89 (1964).
55. Id. at 96. See also Henry v. United States, 361 U.S. 98 (1959).
56. 386 U.S. 300 (1967).
57. Id. at 304.
58. 393 U.S. at 417 n.5.
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exigency, could hardly be expected to go beyond the requirements of
Aguilar and Spinelli. On the other hand, to permit him to proceed upon a
less substantial predicate would make it easier for the police to operate
warrantlessly and would penalize them for attempting to go the warrant
route. The consistent thrust of the Supreme Court decisions has been to
make the reward flow the other way. There is no way to escape a uniform
standard for the acceptance of hearsay information on the issue of probable
cause .9

THE NEED FOR A COMMON VOCABULARY: THE UNRELIABILITY OF "RELIABILITY"

In applying the Aguilar-Spinelli standard on a case-by-case basis, an
initial and crying need is for a common vocabulary. For purposes of this
article, I have chosen "trustworthiness" to refer to the general purpose of
Aguilar's "two-pronged test" in its entirety. Although "trustworthiness"
could well serve as the label for either of the two prongs individually, it is
clear that both the truthfulness of the off-warrant declarant and the basis
for his statement (direct observation or casual rumor) go to the question
of the hearsay's ultimate "truthworthiness." Once the referent has been
agreed upon as the "two-pronged test" in its totality, the sin would be to
let the symbol wander to less all-encompassing referents. Increasingly,
general usage is settling on the term "the basis of knowledge prong" to
refer to that prong of Aguilar which seeks to ascertain "some of the under-
lying circumstances from which the informant concluded that [evidence
would be found in such and such a place]." The other prong, I have chosen
to denominate "the veracity prong." "Credibility" and "reliability" should
be religiously avoided in referring to the whole prong, since it, by
Aguilarian definition, bifurcates into disjunctive spurs. It seeks to ascer-
tain "some of the underlying circumstances from which the officer con-
cluded that the informant . . . was 'credible' or his information 'reliable'."
"Credibility" and "reliability," as terms, seem more appropriate to refer
to those two spurs, respectively.

A great deal of unnecessary confusion has resulted from the careless
linguistic habits of the opinions which refer to Aguilar-from what Justice
Frankfurter referred to as the "use [of] language not with fastidious preci-
sion."' The fault lies in the indiscriminate overuse of the adjective "relia-
ble" and its variant forms.

59. Maryland has consistently applied the same standard for the reception of hearsay in
a probable cause setting, whether the probable cause is to serve as predicate for a warrant or
as predicate for warrantless police action. Green v. State, 8 Md. App. 352, 259 A.2d 829
(1969); Bolesta v. State, 9 Md. App. 408, 264 A.2d 878 (1970); Bauckman v. State, 9 Md.
App. 612, 267 A.2d 309 (1970); King v. State, 16 Md. App. 546, 298 A.2d 446 (1973); Thomp-
son v. State, 16 Md. App. 560, 298 A.2d 458 (1973); Soles v. State, 16 Md. App. 656, 299 A.2d
502 (1973); Schmidt v. State, 17 Md. App. 492, 302 A.2d 714 (1973); Stanley v. State, 19 Md.
App. 507, 313 A.2d 847 (1971).

60. United States v. Rabinowitz, 339 U.S. 56, 72 (1950) (Frankfurter, J., dissenting).
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Aguilar is concerned, of course, with the ultimate trustworthiness of
hearsay information. All hearsay is not to be rejected out of hand; neither
is all hearsay to be uncritically accepted; some guidelines had to be devised
to separate the wheat from the chaff. Aguilar sought first to ascertain the
actual source of the incriminating information. The "basis of knowledge"
prong was designed to locate that source and to examine the validity of his
conclusion. It was not concerned with the integrity of the informant (that
test would come later via the other prong) but only with his ratiocinative
process-not with the honesty of his narration but with the nature of his
perception: (How did he reach his conclusion? Did he see something or
hear something firsthand or did he merely pass on a story or rumor from
someone else? Or did he simply jump to a wrong conclusion on the basis
of inadequate or ambiguous observations?) The simple thrust of the "basis
of knowledge" prong was that the informant must not pass on his conclu-
sion, let alone the conclusion of someone else, but must furnish the raw
data of his senses, so that the reviewing judge could draw his own conclu-
sion from that data.

Once having located the original source-the person who saw, heard, or
smelled something firsthand-then and only then did Aguilar look to the
"veracity" of that source. As a substitute for the classic trustworthiness
device of the oath, it sought some alternative guarantee that the declarant
spoke truthfully. It sought "some of the underlying circumstances from
which the officer concluded that his informant was 'credible,' or his infor-
mation 'reliable'." The "veracity" prong, in precise terms, has two disjunc-
tive spurs, seeking either (a) the inherent "credibility" of the person him-
self or (b) some other circumstances reasonably assuring the "reliability" 6

of the information on the particular occasion of its being furnished.
In outline form, Aguilar was concerned with:

The Trustworthiness of Hearsay

I. The Basis of Knowledge Prong
II. The Veracity Prong

A. The Credibility Spur
B. The Reliability Spur

That essentially simple outline, which could be an instrument of precise
analysis, has been heedlessly blurred and blunted. The case law is strewn
with the random employment of the word "reliability" to connote the

61. The word dealt only, in this limited context, with some circumstantial guarantee that
the informant-as a hearsay declarant-was speaking truthfully, and not with the broader
consideration of the ultimate acceptability of the hearsay. "Reliability" in its precise
Aguilarian sense is but a constituent part of a larger constituent part of an ultimate totality.
It cannot be, therefore, the totality itself, for which some other label must be devised.
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overall subject of the outline itself and every one of its constituent parts.2

There is frequently no consistency in usage within a single opinion, let
alone between opinions and between courts. As a result, to use one opin-
ion's "reliability" analysis as authority to solve another case's "reliability"
problem is all too often to compare apples with oranges. We should never
use a portmanteau word unless we are careful to designate which of its
various connotations we have in mind on a particular occasion. When the
case law speaks of "reliability," does it refer to: Reliability sub 1 ("Is the
hearsay information as a whole ultimately 'reliable' and, therefore, accept-
able?"); Reliability sub 2 ("Was the information gathered in a 'reliable'
way?"); Reliability sub 3 ("Does the hearsay stem from a 'reliable'
source?"); Reliability sub 4 ("Has past performance shown the informant
to be a 'reliable' person?"); Reliability sub 5 ("Do the circumstances under
which the information was furnished otherwise guarantee it to be 'relia-
ble'?"). The outline has deteriorated into:

The Reliability. of the Hearsay

I. The Reliability, Prong
II. The Reliability, Prong

A. The Reliability4 Spur
B. THE Reliability, Spur

When a word degenerates into a universal adjective, it loses all utility
as a tool for discriminating thought. 3 Although as a word of art, "reliabil-
ity" should refer exclusively to Item II B in the outline, it is thoughtlessly
used as a careless synonym for "trustworthiness," "basis of knowledge,"
"veracity," and "credibility" with the inevitable consequences. "Reliable"
has become, in a word, unreliable." Such verbal lapses, judicially en-
shrined, can haunt the future.

MISREADING A DISJUNCTIVE MINOR THEME FOR A CONJUNCTIVE MAJOR THEME

A second and only partially related pitfall for those who read Aguilar

62. See Note, Probable Cause and the First-Time Informer, 43 COLO. L. REV. 357, 360 n.
14 (1972).

63. When every Aguilarian symptom is described in the same terms, it is little wonder
that diagnosis wavers and that inappropriate remedies are prescribed. See Manley v. Com-
monwealth, 211 Va. 146, 176 S.E.2d 309 (1970). The Manley court posed the crucial question
in terms of reliability sub 5 and then answered the question in terms of reliability sub 2. Id.
at 150-51, 176 S.E.2d at 312-13. The concurring opinion of Judge Gordon argued correctly that
a sound "basis of knowledge" had no bearing on the distinct question of "veracity."

64. The old aphorism, "the Greeks had a word for it," was a profound comment upon not
only the precision of Greek language but, as a direct consequence, the precision of Greek
thought as well. When language becomes imprecise, thought becomes imprecise.
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haphazardly is an intermingling of two dualities-(1) the major and con-
junctive duality requiring that both the "basis of knowledge" prong and
the "veracity" prong be satisfied, and (2) the minor and disjunctive duality
describing how the "veracity" prong may be satisfied by showing either the
informant to be "credible" or his information to be otherwise "reliable."
The cases do not always keep these dualities distinct. Incredibly, they
sometimes lift the "either-or" language describing an internal operation
within the "veracity" prong and misapply it to the external relationship
between the two prongs. Having once made that inadvertent transfer, they
then conclude erroneously that the two requirements of the "two-pronged
test" are in the disjunctive rather than the conjunctive and that it suffices,
under Aguilar, to show either "veracity" or "basis of knowledge." 6

The mistake is facilitated by the treacherously inadvertent reference to
the "basis of knowledge" prong as that prong which seeks to ascertain
"whether the information was gathered in a reliable [21 way"-sometimes
informally abbreviated as informational reliability. It is all too easy to
misidentify that "basis of knowledge" prong, when it is thus traveling
under its informal label, with the second spur of the "veracity" prong,
which seeks to know whether the informant's "information is reliable
[5]"-also sometimes informally abbreviated as informational reliability.
When both dualities end up containing a linguistically identical (though
functionally distinct) term, the mistaken identity of one for the other is
almost guaranteed. If we cannot keep our terms straight, we cannot keep
our thoughts straight.

VERACITY OF THE SOURCE

With a weather eye then to the linguistic snares, let us look to the
problem of establishing the veracity of the source of the hearsay informa-
tion. From the Aguilar-Spinelli complex emerge three methods of demon-
strating such veracity, two of them intrinsic to the recitation about the
informant and the third, extrinsic. That extrinsic method, partial verifica-
tion by independent police observations under Spinelli, will be dealt with
hereinafter. The two intrinsic methods represent the alternative spurs of
the "veracity prong," which seek to know whether the source is "credible"
or his information "reliable." We turn first to "credibility."

Veracity Prong: Credibility Spur

Unless the alternative phraseology of Aguilar is meaningless, the inform-
ant's "credibility" would seem to involve his inherent and ongoing charac-
ter as a person-his reputation and demonstrated history of honesty and
integrity. Informational "reliability," as something separate from its
source's credibility, would seem to involve some circumstances assuring

65. A classic instance of such a misapplication is United States v. Crawford, 462 F.2d 597
(9th Cir. 1972).
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trustworthiness on the particular occasion of the information's being fur-
nished. The character of the informant as a truth-speaker could hypotheti-
cally be established in a number of ways. A lie detector test or truth serum
would certainly have a bearing on the question. If the informant was once
awarded a Boy Scout medal for trustworthiness or if he happened to be a
prince of the church, those facts would be unquestionably relevant on the
issue. Testimonials from friends, neighbors, and business associates as to
his reputation for "truth and veracity" would be highly relevant. As a
practical matter, however, "stool pigeons" are neither Boy Scouts, princes
of the church, nor recipients of testimonials. With the typical confidential
police informant, we have recourse only to his "track record" of past per-
formances.

In this regard, police and prosecutors alike seem unduly hung up on a
quest for the Holy Grail of an acceptable verbal formula. In their search
for an "open sesame" they neglect the substance of what they should be
trying to do. If the phrase "a reliable informant" is too conclusory, as it
is, then the clause "an informant who has been found by me to be reliable
in the past" is no less conclusory, but simply wordier. If "reliable" is
switched to "credible" or "prudent," the use of any adjective is still the
lawman's characterization and not the facts from which the magistrate can
do his own characterizing. Even trained judges, however, seem ready to
"cop out" whenever they get such assertions as "who has furnished infor-
mation which has led to arrests and convictions." Those who are content
with verbal formulas do not always opt for the same formula. Some insist
upon "arrests and convictions" rather than simply "arrests." Some feel the
need for a minimal number. Some like to set a time limit dating backward
from the present. All seem to forget that the recurring theme that has come
resounding down through all of the Supreme Court decisions is that on
every proposition, including that of credibility, there must be an informed
judgment made by the magistrate and not a mere conclusion offered by a
policeman.

A policeman might well furnish enough real detail to show that an in-
formant had offered solid information on a specific number of concrete
occasions even though such information was never acted upon to precipi-
tate arrests or to obtain convictions. The question is whether the magis-
trate has been furnished enough meaningful detail to make his own in-
formed judgment on the issue of an anonymous informant's truthfulness,
not whether arrests and/or convictions were somehow involved in the cases.

On the other hand, an allegation that the informant had given informa-
tion leading to "arrests and/or convictions" on a given number of occasions
within a given time period might or might not be too conclusory, depending
on the detail with which the allegations were fleshed out. It would be
meaningful to tell the magistrate when the information had been fur-
nished. It would be meaningful to tell the magistrate whether, as a result
of the arrests, evidence was turned up which the informant indicated
would be turned up. It would be meaningful to tell the magistrate whether
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the information from the informant was the exclusive predicate for the
arrests, or whether it was but a minor contributing factor considered along
with many other factors. It would be meaningful to tell the magistrate
whether those earlier arrests had ever been ruled upon, in terms of their
legality and in terms of the adequacy of the probable cause upon which
they were based. If the informant was, indeed, deemed credible for pur-
poses of those earlier arrests, why not furnish the magistrate now the
supporting facts which made the informant credible then? That data
would be unquestionably relevant on the issue of current credibility. It
would be meaningful to tell the magistrate whether the informant had
always furnished good information or not. In this last significant regard,
People v. Cruz,6 provides a commendable benchmark. In that case, the
affidavit recited:

Affiant received information from a confidential reliable informant who
has furnished information in the past that has resulted in the arrest of 7
persons, 6 for 11500 H&S, and one for violation of parole. These cases are
still waiting adjudication in Los Angeles courts. Informant has never given
information which proved to be incorrect.

If the furnishing of good information in the past contributes to a belief
in an informant's credibility, the furnishing of bad information in the past
would certainly derogate therefrom. The policeman who works with an
informant knows of his full batting average, not just of his successes. If a
magistrate is furnished, selectively, with half-truths, he is intellectually
crippled in terms of making the informed judgment contemplated by the
fourth amendment. It is not being overly cynical to suggest that in some
instances, the sparsity of information about an informant's credibility is
prompted not by fear of compromising his identity but by fear that the
policeman doesn't really have a "substantial basis" for trusting his inform-
ant. In such cases, the magistrate should not be asked to rely upon that
which the policeman himself does not really rely upon.

Police compliance need not be difficult, if the spirit of Nathanson-
Giordenello-Johnson-Aguilar-Spinelli is once understood and appreciated.
In permitting hearsay information from unnamed informants to serve as a
significantly contributory, and even self-sufficient, basis for probable
cause, the Constitution is realistically extending great latitude to law en-
forcement. When a magistrate is asked, therefore, to dispense with the
oath, with personal observation, and even with the identity of the source
of the ultimate information upon which he must act, it is only a realistic
substitute to require that the policeman make a bona fide effort to furnish
in significant detail those reasons the policeman has for believing his in-
formant.

In his dissenting opinion in Harris, Justice Harlan discussed the types

66. 244 Cal. App.2d 137, 53 Cal. Rptr. 354 (1966).
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of information which enter into the judgments of the policeman, and
should, therefore, be passed on to the magistrate:

Without violating the confidences of his source, the agent surely could
describe for the magistrate such things as the informer's general back-
ground, employment, personal attributes that enable him to observe and
relate accurately, position in the community, reputation with others, per-
sonal connection with the suspect, any circumstances which suggest the
probable absence of any motivation to falsify, the apparent motivation for
supplying the information, the presence or absence of a criminal record
or association with known criminals, and the like. 7

The hard lesson for police is that there are no magic words. There are
no ritualistic incantations which, once discovered, will serve to satisfy
reviewing courts. Rather on a case-by-case basis, the magistrate must be
assisted to make an informed judgment as to why a particular informant
is probably trustworthy. For such judgment, there is no mechanical for-
mula. The factors that lead one man to believe that another man is telling
the truth are as varied as the experiences of mankind itself.

To inform the magistrate properly, a policeman should pass on all he
knows about his informant, short of compromising the informant's ident-
ity, and that should include the informal data which is perhaps more
significant than the formal data. It is not reductio ad absurdum to suggest
that if a policeman has habitually trusted his informant with his automo-
bile, his wallet or his wife, let the magistrate be told; if the informant has
powerful religious scruples against bearing false witness, let the magistrate
be told; if the informant once confessed to chopping down his father's
cherry tree, let the magistrate be told. This, and not the incantation of
hopefully magic words, is the stuff of which informed judgments must be
made.

In the last analysis, a magistrate is supposed to decide whether some
anonymous person is or is not probably a truth-speaker. The ultimate issue
here ought to be whether the policeman has furnished enough meaningful
background information to permit the magistrate to get the "feel" of the
unknown declarant, and so to make a truly informed judgment of his own
as to that declarant's probable integrity. The boiler plate recitations,
widely accepted in our case law, strike me as patent fictions by which we
pay lip service to the fourth amendment, wink, and, in reality, let the
policeman decide which hearsay shall be credited and which shall not. We
give little thought to the substance of the decision to be made, but we do
rigorously insist that the policeman have his abracadabra down pat. The
police, for their part, speak the speech as they think we pronounce it to
them, and they do it "trippingly on the tongue."

67. 403 U.S. at 600 (Harlan, J., dissenting).
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Veracity Prong: Reliability Spur

The intrinsic approach to veracity is an alternative one in that Aguilar
commands that the magistrate "be informed of some of the underlying
circumstances from which the officer concluded that the informant" was
"credible" or "his information reliable." The Supreme Court, regretfully,
has never discussed the import of the words "or his information reliable."
Some cases treat the "or his information reliable" aspect of Aguilar's "ve-
racity" prong as something which may be satisfied by the independent
verification of part of an informant's story by the direct observations of the
affiant-officer. This is contrary to the clear language of Spinelli. The "reli-
able information" test, or aspect of a test,is expressly a part of Aguilar.

Spinelli's "independent verification" technique is spoken of as a supple-
ment to Aguilar, not as a part of it. Spinelli explicitly mandates that an
informant be measured by the Aguilar test (Spinelli here reiterates the test
verbatim with both of its prongs and with the "veracity prong" being in
the disjunctive) and then points out that resort need be had to independent
verification only in the event that the initial Aguilar test is failed. If
Spinelli means what it says, it is impossible to consider the "reliability"
spur both as something which occurs before the "independent verification"
is resorted to and also as the "independent verification" itself.

There is, to be sure, an element here of debating how many angels can
stand upon the head of a pin. Arguably, supporting facts which show that
an informant's information is "reliable" thereby show also that the inform-
ant is, on that occasion at least, "credible." The "credibility" of the person
and the "reliability" of his information are but facets of the same "verac-
ity" phenomenon. Unless the alternative phraseology in Aguilar is mean-
ingless, however, the Supreme Court appears to feel that there is some
value in grouping approaches to veracity into two separate, albeit related,
sub-categories. It would appear that an informant's "credibility" involves
more his inherent and ongoing character as a person-his reputation as a
truth-speaker or his demonstrated history of truth-speaking. Informational
"reliability," on the other hand, as something distinct from the "credibil-
ity" of the source, would seem to involve circumstances assuring trustwor-
thiness on the particular occasion of the information's being furnished.
Although hypothetical examples are difficult to conjure up in the context
of police informers, it would certainly follow that any circumstance quali-
fying as a trustworthy exception to the hearsay rule in a trial setting would,
a fortiori, qualify in a probable cause setting. Even if the point is well
taken, however, it will be of limited utility, for dying declarations and
spontaneous utterances are understandably rare in the lives of "stool pi-
geons.

Yet, there still may be some uncharted territory lying midway between
the well-developed "credibility" spur of Aguilar's "veracity" prong and the
"independent police verification" technique of Spinelli. There may be
some intermediate situation where the "credibility" of the person is not
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established in that no "track record" of past performance or its equivalent
is given. Yet, there still may be other circumstances reasonably guarantee-
ing the "reliability" of the information on the particular occasion of its
being furnished, which would be part of the internal recitation under
Aguilar and which would be sufficient to satisfy the "veracity" prong with-
out necessary resort to the external technique of independent police verifi-
cation. A genuine declaration against penal interest would probably qual-
ify in this regard, even when we know nothing about the source as a person,
or even where he is characteristically non-credible. A source's furnishing
of information, under clearly apprehended threat of dire police retaliation
should he not produce accurately, might also well qualify as such a circum-
stantial guarantee.

At the risk of lapsing into parochialism, I offer the Maryland decision
of Thompson v. State," not necessarily as a correct answer but at least as
an effort to explore the uncharted territory of the "reliability" spur and to
probe for its parameters. Thompson had been convicted of possession of
heroin. He had been arrested in his automobile and the automobile was
searched. The search uncovered a brown paper bag containing 143 glassine
bags of heroin. The conviction rose or fell on the legitimacy of that automo-
bile search, which was the sole issue presented on appeal. Counsel was
helpful in narrowing the issue further. It was agreed that we were dealing
with the warrantless search of the appellant's automobile under the so-
called "automobile exception" to the warrant requirement. It was further
agreed that there was no problem as to exigency. The only question was
whether Officer Donald Schline, of the Narcotics Unit of the Baltimore
City Police Department, had probable cause to believe that the automobile
contained evidence of narcotics violations. The adequacy of that probable
cause, in turn, depended upon whether Offirer Schline was entitled to
credit certain hearsay information.

At approximately 12:30 p.m. on December 22, 1970, Officer Schline
received information from one of his regular informants, which precipi-
tated his search of Thompson's automobile within the hour. Officer
Schline furnished to the trial court a substantial basis for believing in the
credibility of that regular informant. The credibility of that primary in-
formant was established beyond dispute. The rub was that that credible
primary informant passed on to Officer Schline information which he had,
in turn, received from another, unnamed person. We were thus dealing
with hearsay twice compounded. The credibility of the primary inform-
ant-Officer Schline's regular informer-was established. That credibility
was indispensable, since the primary informant was a conduit for the infor-
mation from its more remote source back to Officer Schline. The credibil-
ity of that primary informant was not enough, however, since he was only
a conduit, and not the original source. It became necessary to show that

68. 16 Md. App. 560, 298 A.2d 458 (1973).
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Officer Schline had, and that he passed on to the trial court,"9 a basis for
crediting that more remote, secondary informant.

Officer Schline's primary informant was, or posed as, a narcotics addict
and regular purchaser of narcotics drugs-drugs which he intended then
to pass onto Officer Schline. This unidentified seller, who turned out to be
the secondary informant, informed his purchaser that he did not then have
any drugs to sell. He urged his purchaser to return at around 1 p.m. He
indicated that he would then have drugs to sell "when Guy made the
drop." It was established that a "drop" is a recognized term in the jargon
of the junkie for a delivery of drugs by an upper-echelon distributor to a
street dealer. The primary informant-Officer Schline's regular in-
former-knew of his own knowledge that "Guy" was Guy Thompson, the
ultimate appellant in the case, and that Thompson drove a 1965 Pontiac
with Maryland tags FG 5147. The primary informant's own information,
however, went only to the identity of "Guy" and to the description of his
automobile, and not to his anticipated criminal activity at or about 1 p.m.
on December 22. That information came only from the more remote, sec-
ondary informant. To be received on the issue of probable cause, that
information from the secondary informant had to be found trustworthy
under Aguilar. Aguilar's "basis of knowledge" prong was not in issue. The
single problem was to measure this secondary informant-this unnamed
street seller-against Aguilar's "veracity" prong. Was there reason to be-
lieve that he was "credible" or that his information was "reliable"?

We concluded that there was no reason to believe that this secondary
informant was "credible":

In terms of our now classical mode of measuring an informant by the
credibility aspect of Aguilar's "veracity" prong, this unnamed street seller
could not pass the test. Officer Schline did not know who he was or
anything at all about him. No information was furnished as to whether
the street seller had ever passed on information before, which had turned
out to be correct. His inherent credibility-his integrity-his status as a
truth speaker-is a total and unrelieved mystery. This aspect of tradi-
tional Aguilarian analysis yields absolute zero."0

We went on then to explore the alternative route to "veracity" via the
"reliability" spur. We looked initially at a number of cases, involving
warrants and warrantless action, where information from first-time in-
formants was found to be "reliable" notwithstanding a lack of any demon-
strated past performance:

Although the rationale was not always neatly pigeonholed for conveni-
ence of later analytic synthesis, and although additional reasons based on

69. We were dealing not with a warrant application, of course, but with probable cause
for the officer's warrantless search of an automobile.

70. 16 Md. App. at 566, 298 A.2d at 461.
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practical necessity were sometimes advanced, the decisions of the Court
of Appeals and of this Court have long portended that hearsay information
may be furnished under circumstances reasonably insuring its reliability,
even absent any knowledge as to its source's credibility. Jones v. State,
242 Md. 95, 100-101, 218 A.2d 7 (reliable information furnished by a rape
victim, a named witness, and several other unidentified witnesses); Taylor
v. State, 238 Md. 424, 429-431, 209 A.2d 595 (reliable information fur-
nished by an unidentified witness to a robbery); Evans v. State, 11 Md.
App. 451, 455-459, 274 A.2d 653 (reliable information furnished by an
unknown robbery victim); Ward v. State, 9 Md. App. 583, 590-592, 297
A.2d 255 (reliable information furnished by two cleaning maids at a motel
who observed narcotics in a motel room); Knight v. State, 7 Md. App. 282,
285-286, 254 A.2d 379 (reliable information furnished by two witnesses to
a crime); Edwards v. State, 7 Md. App. 108, 112, f. 1, 253 A.2d 764
(reliable information furnished by one confessing to a crime, in the course
of which confession he implicated another); Grimm v. State, 6 Md. App.
321, 326-328, 251 A.2d 230 (reliable information furnished by a taxicab
driver); Boone v. State, 2 Md. App. 80, 93, 233 A.2d 476 (reliable informa-
tion furnished by one confessing to a crime, which confession implicated
another).7

We then went on to distinguish between a conversation between an
informant and a policeman (where a jaundiced eye and a healthy skepti-
cism are in order), on the one hand, and a conversation between a criminal
seller and a criminal buyer, on the other hand, where both conspiratorial
brotherhood and a desire for illicit profit would militate against exchang-
ing false information. We held that the profit motive, even in an under-
ground marketplace, would provide a circumstantial guarantee of informa-
tional "reliability":

We believe a like reasoning to apply to the unnamed street seller at bar.
Though from the criminal milieu, to be sure, he was not, wittingly at least,
working with the police. He was not in the position of "the common
informant. . . hidden behind a cloak of anonymity" who more often than
not "is paid or provides information in exchange for immunity from prose-
cution for his own misdeeds." People v. Glaubman, 485 P.2d 711, 716-717
(Col., 1971). This street seller was, so far as he knew, engaged in a purely
commercial venture for his own profit. He was dealing with a regular and
presumably valued customer. Being unable initially to satisfy his cus-
tomer's demand, it was to his every advantage to assure the prompt return
of that customer as soon as fresh merchandise was available for sale. He
simply had no purpose in misleading his own clientele. The circumstances
in which the seller passed on the information to a customer and confidant
are replete, we think, with reasonable assurances of trustworthiness. Upon
our constitutionally-mandated independent review, we believe the infor-

71. Id. at 566-67, 298 A.2d at 461-62.
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mation furnished by this secondary informant to have been reliable, not-
withstanding his utter lack of demonstrated credibility. 2

Whether this criminal vendor-vendee notion will ultimately fly or not,73

it may be the type of miscellaneous circumstance which is lurking there
in the yet inchoate, twilight zone of "informational reliability."

THE PROBLEM OF THE "CITIZEN-INFORMER"

The question of how to evaluate information from a citizen-informer
presents no problem in terms of the practical result, although it may pres-
ent a thorny problem for the legal taxonomist. For the practitioner, the
result is clear: even a first-time citizen-informer need not have a "track
record" of good past performance in order to have his information credited.
For the theorist, of course, this presents a challenging problem of classifica-
tion. Has the result been reached because the citizen-informer's status
makes him "credible" under the first spur of the "veracity" prong? Or has
the result been reached because the citizen-informer's status provides the
circumstance giving the reasonable assurance that the information is "reli-
able" under the second spur of the "veracity" prong? Or has the result
been reached, because the strictures of Aguilar and Spinelli are inapplica-
ble to the citizen-informer, as opposed to the police informant? Whatever
the theory, however, the result is clear.

The distinction between the citizen-informer and the police informant
"from the criminal milieu" has been expressly recognized by the Supreme
Court only in the dissenting opinion of Justice Harlan in United States v.
Harris:

I think there is much truth in the Government's supporting assertion
that the ordinary citizen who has never before reported a crime to the
police may, in fact, be more reliable than one who supplies information
on a regular basis. "The latter is likely to be someone who is himself
involved in criminal activity or is, at least, someone who enjoys the con-
fidence of criminals. '" 74

The distinction has been implicit, however, in several Supreme Court
decisions. In Rugendorf v. United States, 75 the affiant in a warrant applica-
tion passed on hearsay information from a number of other law enforce-
ment agents, both state and federal. Their status as fellow investigators
was accepted, without question, as a sufficient guarantee of their "credibil-
ity." In Whiteley v. Warden,7 an officer making a warrantless arrest was

72. Id. at 567-68, 298 A.2d at 462.
73. This resolution of the problem has been criticized, however, See Note, Criminal

Law-Search and Seizure-Information from Unnamed Informant Held to Be Reliable with-
out Any Demonstration of the Informant's Inherent Credibility, 3 U. BALT. L. REV. 141 (1973).

74. 403 U.S. at 599 (Harlan, J., dissenting).
75. 376 U.S. 528 (1964).
76. 401 U.S. 560 (1971).
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entitled to rely upon hearsay information coming over a police radio from
another law enforcement official without further demonstration of that
official's "credibility." In United States v. Ventresca," hearsay informa-
tion was received from unnamed investigators of the Alcohol and Tobacco
Tax Division of the Internal Revenue Service. The rationale of Ventresca
appeared clearly to be that the official status of the fellow investigators
established, ipso facto, their "credibility":

Observations of fellow officers of the Government engaged in a common
investigation are plainly a reliable basis for a warrant applied for by one
of their number.7 8

In Maryland, a similar result was reached with respect to an undercover
agent employed by a private detective agency. In Schmidt v. State,79 the
Court of Special Appeals held:

If the State had been relying upon the typical police informant, drawn
from the criminal milieu, the showing of credibility would have been
deficient. Significantly, however, it was developed that the informant was
not from the criminal milieu. He was an undercover man employed by the
Pinkerton Detective Agency. The strictures of Aguilar and of Spinelli v.
United States ...are not aimed at this class of informants.

The limitation on Aguilar and Spinelli's healthy skepticism, when deal-
ing with police informers from the underworld milieu, is not restricted to
members of official, law enforcement agencies, but extends to a wide
variety of disinterested persons ...

Upon our constitutionally mandated, independent review, we are per-
suaded that the informant's status as an undercover agent employed by
the Pinkerton Detective Agency adequately established his "credibility."So

In one respect, Schmidt v. State is instructive in red-flagging analytical
hazards. Early in the quoted analysis, the opinion seemed tempted to
rationalize the acceptance of the hearsay in terms of "Aguilar and Spinelli
inapplicable." Its ultimate rationale, however, was that the informant's
occupational status established his "credibility." Chagrined, the writer
now acknowledges that he was not even aware until the present writing
that he came close to "scrambling the eggs" of supporting theory. If "credi-
bility" was established, Aguilar and Spinelli were satisfied and there was
no reason to declare them inapplicable. If, on the other hand, Aguilar and
Spinelli were inapplicable, there was no need to establish "credibility."

The inconstant nature of supporting theory was further demonstrated
when the same Maryland court, in an opinion by the same judge, reached
a similar result three months earlier in the case of an unidentified witness

77. 380 U.S. 102 (1965).
78. Id. at 111.
79. 17 Md. App. 492, 302 A.2d 714 (1973).
80. Id. at 495-97, 302 A.2d at 716-17.
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to a crime. The supporting theory there was couched in terms of the "relia-
bility" spur of the "veracity" prong. In King v. State,"' a policeman arrived
at a robbery scene and hurriedly took information from a number of wit-
nesses, including one who described the getaway car. We held with respect
to that hearsay:

We think it clear, moreover, that the unidentified informant was a disin-
terested citizen-witness. In the scurry of activity in which, in the course
of several minutes, Officer Lucas took a complaint from the robbery vic-
tim and took descriptions of the robbers from two neighbors, it is apparent
that yet another individual excitedly communicated his own observation
as to the description of the fleeing vehicle. Our lack of further information
about him is not fatal under the circumstances. It was made clear in
Dawson v. State . . . that the strictures of Aguilar v. Texas . . . and
Spinelli v. United States . . . "are aimed primarily at unnamed police
'informers' rather than at the broad class of secondary sources who are the
victims of crime, the disinterested witnesses of crime, other disinterested
civilian sources of information or other law enforcement officers. The
members of this broad class are generally, but not universally, named.
They are not from the criminal milieu."

In measuring this unnamed and disinterested witness against the stan-
dard of Aguilar, it is obvious that Officer Lucas knew absolutely nothing
about his inherent credibility-his integrity-his reputation or his status
as a truth-speaker. His demonstrable "credibility" was "absolute zero."
The "veracity" prong of Aguilar's "two-pronged test" is, however, signifi-
cantly phrased in the disjunctive. Even knowing nothing about the inher-
ent "credibility" of a source of information, we may yet inquire, "Was the
information furnished under circumstances giving reasonable assurances
of trustworthiness?" If so, the information is "reliable," notwithstanding
our total ignorance as to its source's "credibility."

In the excitement of a crowd's gathering at a crime scene, a disinter-
ested citizen hastily passed on his description of the getaway car. Even
knowing nothing more about the man in terms of his inherent "credibil-
ity," we know that his information was furnished under circumstances
making it otherwise "reliable." Thus, the factor of the yellow and black
car was properly in the equation. 2

Perhaps the distinction, albeit unwittingly made, is a valid one. It may
be that a hearsay declarant's ongoing status as a law enforcement officer
goes primarily to his inherent character as a truth-speaker-to his "credi-
bility"-whereas, a hearsay declarant's presence at a crime scene goes
primarily to a circumstantial guarantee of informational "reliability" on
the particular occasion of its being furnished. Again, however, we debate
the number of angels on the head of a pin. For the practitioner, it is enough

81. 16 Md. App. 546, 298 A.2d 446 (1973).
82. Id. at 554-57, 298 A.2d at 450-52.
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to know whether his man will "hit the bricks" or "be put away," and,
beyond that, "theirs not to reason why."

However we ultimately classify the reason, it is clear that a very different
rationale exists for establishing the "credibility/reliability" of named (or
even unnamed) citizen-informers than for establishing that of the more
suspect and anonymous police informer. The difference is widely acknowl-
edged in recent case law. In Edmondson v. United States,3 F.B.I. agents
were applying for a warrant. A description of the getaway car was furnished
by a number of "wide-awake citizens in the town of Nash, Oklahoma." In
crediting that collective hearsay, the court said:

Appellant stresses the fact that the affidavit is based in part upon hearsay
information furnished by the residents of Nash, Oklahoma. Recognizing
that reliance upon hearsay is permissible, appellant nevertheless urges
that there is nothing in the affidavit attesting to the reliability of the Nash
residents or the credibility of the information they supplied. It is true that
the affiant did not indicate in the usual manner that the informants were
reliable. It is also true that these were not paid informers, hence there were
no past tips or other dealings with the Nash residents with which to
establish their reliability as is the case with the common police inform-
ant."i

In Coyne v. Watson,85 the court dealt with hearsay information passed
on from several eyewitnesses. It held:

It is true that language may be found in Jones v. United States.
Brinegar v. United States. . . ; Aguilar v. State of Texas. . . and United
States v. Ventresca . . . which, at first blush, would almost seem to re-
quire the use of the verbiage "credible" or "reliable" in connection with
the 'informers' in affidavits for search warrants based on hearsay, as dis-
tinguished from the personal knowledge of the affiant. The affidavit in-
volved in this case does not use either of those adjectives on its face.
However, the reason which might require the use of such an adjective or
the equivalent is the basic or underlying requirement of something in the
affidavit to indicate a "substantial basis for crediting the hearsay." In our
view the requirement of "substantial basis" is better met-or at least
equivalently met-with the description of the informer or informers as
"eye witnesses." This certainly indicates a strong reason for the officer's
belief based upon which the magistrate may conclude that probable cause
exists. [Citations omitted.]8

In People v. Hester,7 the police were investigating a rape-murder at an
Illinois school. Various concerned teachers offered information which wove

83. 402 F.2d 809 (10th Cir. 1968).
84. Id. at 812.
85. 282 F. Supp. 235 (S.D. Ohio 1967).
86. Id. at 237.
87. 39 Ill.2d 489, 237 N.E.2d 466 (1968).
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a circumstantial web of incrimination around Hester, linking him with the
rape and murder of the teacher who had been investigating a sex offense
involving him. The defense protested that these hearsay declarants had no
demonstrated history of past credibility. In finding that contention irrele-
vant, the court held:

[The detectives] had a right to rely upon the partly hearsay information
which they received from Miss Fritsch and Mrs. Considine . . . and the
usual requirement of prior reliability which must be met when police act
upon "tips" from professional informers does not apply to information
supplied by ordinary citizens."'

A citizen who initiates a complaint and who does not insist upon ano-
nymity was placed in a similarly preferred position-vis-a-vis the police
informant-by the Supreme Court of Florida in Walker v. State:9

Clearly, a person who voluntarily calls the police with information con-
cerning a violation of the law; who identifies himself and waits for the
police to arrive; who cooperates in the apprehension of the suspect, and
who testifies at the trial, cannot be characterized as an unknown, unrelia-
ble informant. He is, in our opinion, a citizen. who has observed criminal
activity and who is acting in the best interests of society. 0

State v. Paszek 1 dealt with a warrantless arrest (and a search incident
thereto) based upon probable cause supplied by a drugstore clerk. The
clerk had sold gummed cigarette paper to a customer and had then been
offered an opportunity to purchase marihuana by the customer. The cus-
tomer showed the clerk what appeared to be marijuana. An appointment
was made for the customer to return to the drugstore at a later hour. In
the meantime, the clerk notified the police. The Wisconsin Supreme Court
recognized that the same trustworthiness requirements governed the re-
ception of hearsay as a predicate for warrantless police action as would
govern the reception of hearsay in a warrant application. It then held that
the clerk, although a first-time informant, was entitled to be credited, as
a concerned citizen who acted without thought of payment or concession
and not through motives of revenge. It stressed that the clerk was actually
a witness to suspected criminal activity.

The typical paid or protected police informant-drawn from the crimi-
nal milieu-is almost universally viewed with a jaundiced eye. He is inher-
ently suspect. He hides behind a cloak of anonymity. His informa-
tion-just as the testimony of an accomplice-is looked upon with a
healthy skepticism and is examined with great scrutiny. The citizen-
informer-with no ax to grind and motivated by civic duty-is, in stark

88. Id. at -, 237 N.E.2d at 481.
89. 196 So.2d 8 (Fla. App. 1967).
90. Id. at li-12.
91. 50 Wis.2d 619, 184 N.W.2d 836 (1971).
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contrast, the "Hyperion" to the stool pigeon's "satyr." The chasm of differ-
ence between these two types of hearsay declarants was eloquently de-
scribed by Judge William Erickson, in People v. Glaubman:11

Counsel for the defendant would have us apply the same rules to a
citizen who witnessed the perpetration of a crime in the motel which she
was managing that were applied to the so-called confidential, reliable
informant in Aguilar v. Texas. . . . Defense counsel argues that the affi-
davit does not include facts which show that Linda Brown was credible
or her information reliable.
. . . She made her information known to the police, and the police

verified the information which was available. She was identified by name
and is not on the same footing as the common informant who seeks to
remain nameless and hidden and barters and sells information to the
police. The nature of informants, which are a necessary part of police
work, is such that the common informant is hidden behind a cloak of
anonymity. A special privilege has been granted to the police to insure
that the identity of the informant is not disclosed, except under circum-
stances that would promote or cause a failure of justice if identity of the
informer was withheld from the defendant. . . . More often than not, the
informant is paid or provides information in exchange for immunity from
prosecution for his own misdeeds.

Our view, which is supported by a number of decisions, is that the
citizen-informer, adviser, or reporter who acts openly to see that our laws
are enforced should be encouraged, and his information should not be
subjected to the same tests as are applied to the information of an ordi-
nary informer ...

When citizens are involved, it cannot be expected that they would have
had past transactions or dealings with the police.

We now announce that henceforth, Colorado will follow the citizen-
informer rule and will recognize that a citizen who is identified by name
and address and was a witness to criminal activity cannot be considered
on the same basis as the ordinary informant. We believe, and hold, that
the constitutional safeguards afforded under the Fourth and Fourteenth
Amendments to the United States Constitution . . . are met when the
affidavit supporting an arrest warrant or search warrant contains the
name and address of the citizen-informant who was a witness to criminal
activity and includes a statement of the underlying circumstances.
[Citations omitted.]"

The Fifth Circuit decision of United States v. Bell" very definitely cast
such results in theoretical terms of Aguilar and SpineUi inapplicable. It
there reasoned:

92. 175 Colo. 41, 485 P.2d 711 (1971).
93. Id. at - , 485 P.2d at 714-17.
94. 457 F.2d 1231 (5th Cir. 1972).
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[A] specter has arisen in this case that deserves to be laid to rest. It is
now a well-settled and familiar concept, as enunciated by Aguilar and
Spinelli, that supporting affidavits in an application for a search warrant
must attest to the credibility of an informant and the reliability of his
information. . . .We have discovered no case that extends this require-
ment to the identified bystander or victim-eyewitness to a crime, and we
now hold that no such requirement need be met. The rationale behind
requiring a showing of credibility and reliability is to prevent searches
based upon an unknown informant's tip that may not reflect anything
more than idle rumor or irresponsible conjecture. Thus, without the estab-
lishment of the probability of reliability, a "neutral and detached magis-
trate" could not adequately assess the probative value of the tip in exercis-
ing his judgment as to the existence of probable cause. Many informants
are intimately involved with the persons informed upon and with the
illegal conduct at hand, and this circumstance could also affect their
credibility. None of these considerations is present in the eyewitness situa-
tion such as was present here. Such observers are seldom involved with
the miscreants or the crime. Eyewitnesses by definition are not passing
along idle rumor, for they either have been the victims of the crime or have
otherwise seen some portion of it. A "neutral and detached magistrate"
could adequately assess the probative value of an eyewitness's information
because, if it is reasonable and accepted as true, the magistrate must
believe that it is based upon firsthand knowledge. Thus we conclude that
Aguilar and Spinelli requirements are limited to the informant situation
only."

A year later, however, the Fifth Circuit seemed to treat hearsay declar-
ants who were not from the criminal milieu more in terms of "credibility
established" rather than in terms of "Aguilar and Spinelli inapplicable."
United States v. Romano" dealt with probable cause for the warrantless
arrest of a kidnapper. It was a fascinating example of hearsay thrice com-
pounded. The arresting officers relied, for their probable cause, upon a
primary hearsay declarant-a fellow officer who had taken and filed a
crime report. The court had little difficulty in "crediting" the primary
hearsay declarant: "[T]he police were perfectly justified in acting upon
information received from a fellow officer. .... "1 The fellow officer, how-
ever, had no direct knowledge of the crime but had received his informa-
tion from a secondary hearsay declarant, a Georgia attorney who tele-
phoned in the complaint. The court here seemed to deal with this citizen-
informer-the attorney-in terms of "established credibility" by virtue of
his very status. It said, "Bartlett himself was a credible source, an attorney
at law licensed to practice in the State of Georgia." 8 (The notion was pre-
Watergate.) Even the inherently credible attorney, however, spoke not

95. Id. at 1238-39.
96. 482 F.2d 1183 (5th Cir. 1973).
97. Id. at 1190.
98. Id. at 1189.
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from personal knowledge. He was passing on information from a tertiary
hearsay declarant, the wife of the kidnapped victim. The court did not
have to deal with the question of her direct "credibility" or "reliability"
under Aguilar, since it found that her story was, in any event, verified by
independent police observations."

In striving for a single "unified field theory" to explain the acceptability
of all types of hearsay from all types of declarants on the issue of probable
cause, it may be possible to reconcile the seemingly disparate explanations
for crediting information from the citizen-informer and then to bring that
reconciled explanation together with the traditional analysis of police in-
formants under the same doctrinal umbrella. The notion that Aguilar and
Spinelli are inapplicable to the citizen-informer must be viewed in context.
It all depends upon what one means when he says "Aguilar and Spinelli."
The skepticism with which a police informant is viewed is, to be sure,
inapplicable to a citizen-informer. The need to establish (or to rehabili-
tate) "credibility" by a "track record" of past performances is, to be sure,
inapplicable to a citizen-informer. To the extent to which the skepticism
and the "track record" are connoted by Aguilar and Spinelli, Aguilar and
Spinelli are, indeed, inapplicable. The broad import of Aguilar and
Spinelli, however, requiring that every source of information (affiant and
hearsay declarant alike) be shown to be credible, is still, most definitely,
applicable. The difference is simply that the approach to the citizen-
informer is not skeptical and that his very status establishes his "credibil-
ity" or the "reliability" of his information. It is not the case that the state
trooper or the complaining citizen, as a declarant, does not have to be
credible; it is rather the case that the state trooper or the complaining
citizen is, by definition, credible. If the informant is an F.B.I. agent, the
local minister or the vice-president of the bank, it is probably the "credibil-
ity" end of the "veracity" spectrum which lights up. If he is, on the other
hand, a chance victim of, or a disinterested witness to, a crime, it is
probably the circumstantial "reliability"-of-the-information end of the
"veracity" spectrum which lights up. The need for "veracity," however, is
certainly not dispensed with. "Veracity," rather, in one or the other of its
disjunctive manifestations, flows from the very status of the citizen-
informer.

Different avenues to "veracity" may have to be traveled by different
classes of hearsay declarants, but the ultimate destination never wavers.
The "underlying circumstances from which the officer concluded that the

99. A number of other decisions have reached similar results with respect to citizen-
informers. Among them are United States v. Walker, 294 A.2d 376 (D.C. App. 1972); Daniels
v. United States, 393 F.2d 359 (1968); People v. Lewis, 240 Cal. App.2d 546, 49 Cal. Rptr.
579 (1966); People v. Hoffman, 45 Ill.2d 221, 258 N.E.2d 326 (1970); People v. Carter, 116 Ill.
App.2d 62, 253 N.E.2d 490 (1969); State v. Mazzadra, 28 Conn. Supp. 252, 258 A.2d 310
(1969); People v. Griffin, 250 Cal. App.2d 545, 58 Cal. Rptr. 707 (1967); and People v.
MacDonald, 173 Colo. 470, 480 P.2d 555 (1971).
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informant . . . was 'credible' or his information 'reliable'" remains the
proposition to be proved, and all roads must inevitably lead to Rome.

"BASIS OF KNOWLEDGE" PRONG

The "basis of knowledge" test presents no conceptual difficulties. It is
not concerned one whit with an informant's honesty or "veracity." It is
concerned, rather, with conclusionary validity. Even assuming "credibil-
ity" amounting to sainthood, the judge still may not accept the bare con-
clusion of a sworn and known and trusted police-affiant. To do so would
be an unconstitutional delegation of the decision-making function which
the fourth amendment lodges exclusively in the judge himself. The concur-
ring opinion of Justice White in Spinelli put the question succinctly:

[Dl]id the information come from observation, or did the informant in
turn receive it from another? Absent additional facts for believing the
informant's report, his assertion stands no better than the oath of the
officer to the same effect. Indeed, if the affidavit of an officer, known by
the magistrate to be honest and experienced, stating that gambling equip-
ment is located in a certain building is unacceptable, it would be quixotic
if a similar statement from an honest informant were found to furnish
probable cause.' °0

The "basis of knowledge" prong assumes an informant's "veracity," and
then proceeds to probe and test his conclusion: ("What are the raw facts
upon which the informant based his conclusion?" "How did the informant
obtain those facts?" "What precisely did he see or hear or smell or touch
firsthand?" "If he heard the facts from someone else, what makes that
third person 'credible' and how did that third person come by the knowl-
edge?"). The judge must ascertain the source for the raw data-the prod-
uct of someone's senses-and then weigh that data for himself. He is con-
cerned not with that part of an affidavit or testimony which provides
information about the informant but with the recitation of the story com-
ing from the informant.'0 '

100. 393 U.S. at 424 (White, J., concurring).
101. The simple thrust of the "basis of knowledge" prong is clear. Note, The Supreme

Court, 1970 Term, 85 HARV. L. REV. 3, 55 (1971):
The Court held that two types of evidence must be presented to enable magistrates
to exercise their constitutional duty to make an informed, independent determina-
tion of the existence of probable cause. First, to enable the magistrate to determine
that the tip was not merely rumor, the affidavit must indicate the circumstances
from which the informer concluded that evidence was present or that crimes were
occurring.

Comment, The Informer's Tip as Probable Cause for Search or Arrest, 54 CORNELL L. REV.
958, 960 (1969):

The first test, the basis of knowledge test, demands that the informer have
obtained his knowledge by personal observation or in some other dependable man-
ner rather than through casual rumor. It can be rephrased in terms of the magis-
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THE DISTINCT THERAPEUTIC DEVICES OF Spinelli

Spinelli, in further explicating Aguilar, in a real sense supplemented
Aguilar. As the two cases interact, much confusion seems to spin off. A less
than scrutinous reading of Spinelli results in a frequent misreading. A word
is in order as to where and why analysis so frequently goes astray.

The "two-pronged test" of Aguilar put the state to the task of answering
satisfactorily two very separate questions for two very separate purposes.
Spinelli devised (or at least enunciated) substitute means for satisfying
those demands where the direct initial efforts had proved unsuccessful.
Aguilar listed two distinct structural flaws that might inhere in hearsay-
based probable cause; Spinelli designed two distinct buttressing tech-
niques to shore up the hearsay against those flaws. Chaotically, however,
the national case law is now replete with the undifferentiated application
of either Spinelli remedy to either Aguilar defect. The analysis has not
been clean.

With two very differing ailments-faulty narration and faulty percep-
tion-in our pathology, and two very differing remedies-truth serum and
bifocal lenses-in our pharmacopoeia, we need above all to be discriminat-
ing. Courts and prosecutors all too often indiscriminately prescribe "Cure
A" for "Disease B"-truth serum for an informant whose integrity is in
good health but who desperately needs bifocal lenses-or "Cure B" for
"Disease A"-bifocal lenses for an informant whose vision is 20/20 but who
may be an incorrigible liar.

IMPEDIMENTS TO CLEAN ANALYSIS: MISTAKEN IDENTITY BASED ON SURFACE

RESEMBLANCE

As the two cases-Aguilar and Spinelli-interact, the confusion stems

trate's first question to the police officer or, in a warrantless case, the police officer's
first question to himself: "How does the informer know there are narcotics in this
house?"

Note, Probable Cause and the First-Time Informer, 43 CoLo. L. REv. 357, 359 (1972):
To support his finding that probable cause exists, the magistrate reviewing the
informer's report must make two determinations. First, he must assess the probable
accuracy and dependability of the informer's conclusion that evidence of crime is
at a given place. This determination involves an inquiry into the validity of the
informer's inferences, conclusions, and observations to discover the factual basis on
which he grounds his claim that a crime has been committed. It will hereafter be
called the "basis test."

Comment, The Undisclosed Informant and the Fourth Amendment: A Search for Meaningful
Standards, 81 YALE L.J. 703, 705 n. 16 (1972):

This "particular knowledge" test places a premium on personal observation. If the
informant claims first-hand knowledge, a detailed description of the incriminating
evidence observed may not be required.

And see generally Comment, Informer's Word as the Basis for Probable Cause in the Federal
Courts, 53 CAL. L. REV. 840, 845-46 (1965).
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from both ends. At the diagnosing end-"What went wrong in terms of the
'two-pronged test' of Aguilar?"-the problem, as already discussed, is that
too many different symptoms are carelessly described by the universal
adjective "reliable." At the prescribing end, the root of difficulty is that
the functionally distinct remedies of Spinelli involve, largely by coinci-
dence, two surface similarities: both speak of "detail" (although one
speaks of independent police observations verifying a number of "de-
tails," 2 while the other speaks of the story told by the informant himself
being "in sufficient detail" or "with such detail" that the magistrate
"could reasonably infer. . ,"I" to wit, "self-verifying detail"); addition-
ally, both refer to Draper as an illustrative "benchmark" (they refer, of
course, to different aspects of Draper: one, to the observations made by the
F.B.I." 4 and the other, to the story told by the informant in the first
instance'05 ). Because of the surface resemblances, a less than careful read-
ing of Spinelli results in a hopeless intermingling of these remedies and
makes confusion inevitable.

THE CURE FOR DEFECTIVE "BASIS OF KNOWLEDGE": "SELF-VERIFYING DETAIL"

When the recitation coming from the informant is defective-when it
fails to assert that the informant is recounting firsthand observa-
tions-then the curative technique suggested by Spinelli is that of "self-
verifying detail." In taking Draper as an illustrative benchmark for this
technique, Spinelli pointedly referred only to that aspect of Draper "detail-
ing" the story coming from the informant. The independent verifications
made by the police in Draper were not considered in this context and were,
indeed, irrelevant to the point to be proved. Spinelli described the logical
inference at work:

In the absence of a statement detailing the manner in which the informa-
tion was gathered, it is especially important that the tip describe the
accused's criminal activity in sufficient detail that the magistrate may
know that he is relying on something more substantial than a casual
rumor circulating in the underworld or an accusation based merely on an
individual's general reputation.

The detail provided by the informant in Draper v. United States . . .
provides a suitable benchmark. While Hereford, the Government's in-
former in that case, did not state the way in which he had obtained his
information, he reported that Draper had gone to Chicago the day before
by train and that he would return to Denver by train with three ounces of
heroin on one of two specified mornings. Moreover, Hereford went on to

102. 393 U.S. at 417-18.
103. Id. at 416-17.
104. Id. at 417.
105. Id. at 416.
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describe, with minute particularity, the clothes that Draper would be
wearing upon his arrival at the Denver station. A magistrate, when con-
fronted with such detail, could reasonably infer that the informant had
gained his information in a reliable way. 06

Justice White, in his concurring opinion in Spinelli, added the fifth and
necessary vote to make "self-verifying detail" the "law of the land," reiter-
ating, as he did so, the point that it is only the "detail" contained within
the informant's story which gives rise to the inference:

I am inclined to agree with the majority that there are limited special
circumstances in which an "honest" informant's report, if sufficiently
detailed, will in effect verify itself-that is, the magistrate when con-
fronted with such detail could reasonably infer that the informant had
gained his information in a reliable way. . . . Detailed information may
sometimes imply that the informant himself has observed the facts.'7

Again, lapsing into parochialism, I offer a Maryland decision, not to
expound local law, but to illustrate the "self-verifying detail" technique
of Spinelli in operation. Soles v. State' 8 dealt with a warrantless search of
an automobile. Probable cause was supplied by a police informant. The
"veracity" hurdle was easily cleared. The "basis of knowledge" aspect of
Aguilar's "two-pronged test" was, however, at its simplest and most direct
level, flunked. Spinelli had to be called in to save the day:

At one point in his cross-examination at the suppression hearing, Officer
Womack gave the general response that his informant was speaking on the
basis of personal knowledge. In his lengthier recital in chief of the informa-
tion passed on to him by the informant, however, Officer Womack never
established the pedigree of the information. We lack the direct and ex-
plicit reassurances that could remove all doubt: "the informant told me
that which he saw with his own eyes; that which he heard with his own
ears; that which he touched with his own fingers; that which he smelled
with his own nose." Even failing such explicit reference to the observa-
tions of the informant's own senses, we are yet not bereft."

After setting out the rule of Spinelli, with appropriate references to
Draper, we went on:

Measuring the hearsay information at bar against the "suitable bench-
mark" of Draper, as explicated by Spinelli, we conclude that it was suffi-
ciently detailed to be "self-verifying"-sufficiently detailed to make im-
plicit what had not been made explicit: that the informant spoke from
personal knowledge. The informant described the appellant in the follow-
ing detail:

106. Id. at 416-17.
107. Id. at 425 (White, J., concurring).
108. 16 Md. App. 656, 299 A.2d 502 (1973).
109. Id. at 663, 299 A.2d at 507.
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"A. The source described Mr. Soles. He gave-told me that the
name of the subject was Soles. He didn't know any other name. Just
Soles. He described Mr. Soles as being approximately five foot eight
inches in height, approximately 160 pounds, as being a Negro male,
approximately in his early 30's. I believe one age was 35 years of age.
He said he had a receding hairline slightly, a small bush cut. He said
his hair wasn't a big bush. He said it was short. He said he had a
goatee and he was light skinned."

The informant described the appellant's automobile in the following de-
tail:

"A. It was a late model blue convertible with a white top bearing
New York tags, I believe WQ 9579, something like that; WX 9579.
My recollection isn't real good on that."

The informant described the operation generally and the cocaine specifi-
cally in the following detail:

"THE WITNESS: The source called me at home and related to me
that he had information about a male subject from New York who
was a major distributor of cocaine to several known narcotics dealers
in Washington. He related to me that this source was named Soles.
He also indicated to me that he had given the tag number of Soles'
car to my partner, Officer Robert Polzin, earlier that week, and in
the conversation with this source he related to me that Soles had in
excess of an eighth of a kilo of cocaine in his trunk of his car inside
a briefcase. He said this cocaine would be inside a glass jar. He
stated that Soles had several thousand dollars in cash on him, which
were the assets from the sale of part of the cocaine he brought down
from New York. He stated he was armed with a pistol, and stated
that he would be leaving Washington for New York before three
o'clock that evening."

The trial judge, "when confronted with such detail, could reasonably infer
that the informant had gained his information in a reliable way." Spinelli,
at 417,-that is, via first-hand observation. Upon our independent review,
we draw such an inference."'

THE CURE FOR DEFECTIVE "VERACITY": INDEPENDENT VERIFICATION

When the recitation going to "veracity" falls short of Aguilar's threshold,
further inquiry is not estopped. There is still the extrinsic route to the
establishment of "veracity." Even where the internal evidence about the
informant himself, or about the circumstances under which the informa-
tion was furnished, fails to establish intrinsically personal "credibility" or
informational "reliability," external evidence, contained elsewhere in the
application, may be examined to see what buttressing it provides. Inde-

110. Id. at 663-65, 299 A.2d at 507-08.
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pendent police or other credible observations may tend to verify-to corro-
borate-the story as told by the informant. A direct showing that some of
the story has been verified as true lends credence to the remaining unveri-
fied portions of the story and so may raise it above Aguilar's threshold.
When the intrinsic evidence is inadequate to pass muster, Spinelli de-
scribes the buttressing technique:

If the tip is found inadequate under Aguilar, the other allegations which
corroborate the information contained in the hearsay report should then
be considered. At this stage as well, however, the standards enunciated
in Aguilar must inform the magistrate's decision. He must ask: Can it
fairly be said that the tip, even when certain parts of it have been corro-
borated by independent sources, is as trustworthy as a tip which would
pass Aguilar's tests without independent corroboration? . . .
A magistrate cannot be said to have properly discharged his constitutional
duty if he relies on an informer's tip which-even when partially corrobor-
ated-is not as reliable as one which passes Aguilar's requirements when
standing alone."'

How much verification is needed, of course, depends upon how far short
of Aguilar's threshold the initial recitation falls. There is an inverse rela-
tionship between the initial showing of "veracity" and the required "verifi-
cation." The more you have, the less you need; the less you have, the more
you need. This sliding scale was a key issue in Dawson v. State."2

The verification here was slight, but only slight verification was required.
This case contrasts significantly with Spinelli, wherein the independent

police observations were far more extensive than were those here. The
critical distinction is that here only a little by way of "further support"
was required, whereas in Spinelli the even more extensive independent
observations were not enough to salvage an initial assertion as to the
informant's credibility which was so inadequate under Aguilar as to be
nugatory.

THE PRIMARY FUNCTION OF INDEPENDENT OBSERVATIONS

In any showing of probable cause, independent police observations may
serve, of course, two distinct purposes. The distinction should not be for-
gotten because when those roles are confused, our analysis wanders. They
have a primary function, of course, bearing directly on the establishment
of probable cause. When such observations are sufficient in themselves to
demonstrate probable cause, the final problem is thereby solved and all
information both from and about the informant becomes a redundancy;
probable cause is established without necessary resort to the hearsay. Sim-
ilarly, direct observations, insufficient unto themselves to establish proba-
ble cause, may nevertheless be added to trustworthy hearsay, which meets
Aguilar's standards but is also insufficient unto itself, so that the combina-

111. 393 U.S. at 415-16.
112. 14 Md. App. 18, 41-42, 284 A.2d 861, 873 (1971).
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tion of incriminatory elements may establish the probable cause which
neither alone quite demonstrates. In that primary capacity, independent
observation is an element contributing directly to the ultimate totality.
This is the basic function of data observed by the affiant himself. In that
primary role, police observation parallels qualified hearsay and represents
an independent factor tending in the same ultimate direction. It is added
to the hearsay but does not influence the qualifying of the hearsay.

THE ANCILLARY FUNCTION OF INDEPENDENT OBSERVATIONS

The same independent observations may also have a subsidiary or ancil-
lary function-a qualifying influence on otherwise questionable hearsay.
That direct observations may have a qualifying influence upon questiona-
ble hearsay is both the teaching of Spinelli and the ineluctable dictate of
plain logic. That influence bears, furthermore, directly on the issue of
"veracity." When the internal recitation of "some of the underlying cir-
cumstances which led the officer to conclude that his informant was 'credi-
ble' or his information 'reliable'" has not been sufficient to satisfy
Aguilar's "veracity" prong directly, then this buttressing technique enun-
ciated by Spinelli comes into play to determine whether it can "fairly be
said that the tip, . . . when certain parts of it have been corroborated by
independent sources, is as trustworthy as a tip which would pass Aguilar's
tests without independent corroboration.""'

The relevance of this particular remedy to this particular defect is clear.
When independent police observations have verified part of the story told
by an informant, that corroboration lends credence to the remaining un-
verified portion of the story by demonstrating that the informant has, to
the extent tested, spoken truly. The verification helps to demonstrate his
"credibility." Present good performance shows him to be probably "credi-
ble" just as surely as does past good performance.

THE NON-TRANSFERABILITY OF Spinelli's REMEDIES

A hasty reading of Spinelli does lead to "a hopeless intermingling of its
remedies." Our courts are all too often guilty of "the undifferentiated
application of either Spinelli remedy to either Aguilar defect."", They do,
on occasion, unwittingly prescribe truth serum for the merely myopic and
bifocal lenses for incorrigible liars. Each remedy is appropriate, however,
only to the particular infirmity for which it was uniquely devised. They are
simply not transferable.

On the one hand, the "independent verification" technique cannot re-
pair a defect in the "basis of knowledge" prong. Verifying the truth of part

113. 393 U.S. at 415.
114. See text under sub-heading: THE DISTINCT THERAPUETiC DEVICES OF SPINELLI, supra.
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of a story does nothing either to ascertain the story's source or to check the
validity of the informant's perhaps invalid conclusions. To the extent to
which police observations, in their primary function, duplicate parts of an
informant's tale, they do, to be sure, make those parts redundant. To the
extent to which the unverified portion remains an indispensable element,
however, it has to present data from an ascertainable source. We simply
do not verify the "credibility" of the vague unknown.

An informant who does not speak from personal knowledge may well be
passing on an amalgam of underworld rumor and barroom gossip. If that
be true, the verification of one contributing rumor would do nothing for the
"veracity" of other contributing rumors. An informant may have made,
moreover, innocent observations and then received incriminating informa-
tion from a third party lending inculpatory color to those observations.
Merely verifying the informant's innocuous observations does nothing to
verify the crucial third party who supplied the damning catalyst.

An informant may, furthermore, be leaping to an erroneous conclusion
on the basis of innocent or ambiguous observations. Independent verifica-
tion of an ambiguous factual premise cannot allow an informant to draw
an invalid conclusion therefrom. The full premises must be set forth from
which the judge may construct his own ultimate syllogism. Even a "credi-
ble" informant may engage in bizarre flights of logic, which is precisely
why the judge must know just what the informant saw and heard and must
not buy an informant's bare conclusion.

Partial verification of an unattributed tale does not, by its very nature,
pinpoint the source or sources of the tale, nor does it certify the validity of
the possible conclusions interwoven therein. "Basis of knowledge" still
requires, explicitly or implicitly, an ascertainable source for each item of
raw, primary data. Partial verification does not serve to provide that."'
The remedy has no bearing on the problem. The following comment is
instructive:

[C]orroboration should not be considered in applying this [the "basis of
knowledge"] test. Independent corroboration of some of the facts alleged
by the informer may indicate truthfulness; i.e., that the tip is not com-
pletely fabricated, but does not suggest that the informer's knowledge was
obtained through personal observation or other dependable manner.",

Conversely, the "self-verifying detail" technique cannot repair a defect
in the "veracity" prong. The notion that great detail implies personal

115. That "independent verification," as a technique, has a utility limited to the "verac-
ity" prong is made clear in Note, Probable Cause and the First-Time Informer, 43 COLO. L.
REV. 357, 361 (1972):

The corroborating information is thus relevant to the second determination re-
quired by Aguilar, the determination of the report's trustworthiness.

116. Comment, The Informer's Tip as Probable Cause for Search or Arrest, 54 CORNELL

L. REv. 958, 963 n. 30 (1969).
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observation rather than the overhearing of barroom gossip, presupposes an
honest informant. If the informant were concocting a story out of the whole
cloth, he could fabricate in fine detail as easily as with rough brush strokes.
Minute detail tells us nothing about "veracity." As has been observed:

Uncorroborated detail of any amount hardly supports an inference that
the informer is trustworthy, for even a wealth of detail is easily fabricated.
For this reason, detail of this sort goes only to the first test of Aguilar, the
basis test."'

The dual requirements represented by the "two-pronged test" are "ana-
lytically severable""' 8 and an "overkill" on one prong will not carry over to
make up for a deficit on the other prong.

"SUBSTANTIAL BASIS": SYNONYM OR ALTERNATIVE?

One problem remains. The prosecution, unable to pass traditional mus-
ter according to Aguilar and Spinelli, is increasingly urging that it has an
alternative arrow in its constitutional quiver. There seems to be
abroad-particularly in the wake of Harris-an insidious and recently
growing myth that some diffuse "substantial basis" test-growing out of
Draper and Jones, invigorated by the rhetoric of United States v.
Ventresca, "I and sanctioned by Harris-is available as a distinct and alter-
native trustworthiness test to the traditional analysis of Aguilar and
Spinelli. There is, to be sure, an elusive quality to this thesis of diffuse and
non-particularized reliance which makes it difficult to pinpoint precisely
where it goes astray. The alarming frequency with which "fuzzy" law is
being advocated (and sometimes judicially promulgated) in this fourth
amendment area, makes it necessary to try to lay the ghost to rest.

Jones, in deciding that some (but not all) hearsay could be received on
the issue of probable cause, provided that the hearsay could serve as the
predicate for a warrant "so long as a substantial basis for crediting the
hearsay is presented."' 20 Jones furnished no details as to what "a substan-
tial basis for crediting the hearsay" would be. That job fell toAguilar. The
"two-pronged test" fleshed out the earlier phrase "a substantial basis for
crediting." There was no conflict or tension between Aguilar and Jones.
Aguilar explicitly built upon the foundation of Jones. It analyzed the facts
of Jones at great length 2' and showed how the hearsay in Jones would have
passed muster by the more fully articulated standards of Aguilar.

In Jones, the informant related explicitly that he had "on many occa-
sions . . . gone to said apartment and purchased narcotics drugs from the

117. Note, Probable Cause and the First-Time Informer, 43 COLO. L. REV. 357, 362 (1972).
118. 403 U.S. at 592 (Harlan, J., dissenting).
119. 380 U.S. 102 (1965).
120. 362 U.S. at 269.
121. 378 U.S. at 114-15 n. 5.
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above mentioned persons and that the narcotics were secreated [sic] in
the above mentioned places," to wit, "either on their person, under a
pillow, on a dresser or on a window ledge in said apartment." Even antici-
patorily, Jones met every demand of Aguilar's "basis of knowledge" prong.
The informant saw with his own eyes and heard with his own ears.

Similarly, Jones satisfied Aguilar's "veracity" prong. The affiant recited
that his "source of information" had "given information to the under-
signed on previous occasions and which was correct." The affiant pointed
out further, on the issue of "veracity," how "other sources" had given
similar information to both the affiant and to other officers of the narcotics
squad. Most significantly, in terms of independent verification, the affiant
was personally familiar with both suspects and recited that "Both have
admitted to the use of narcotic drugs and display needle marks as evidence
of same." A careful reading of Jones simply will not support the proposi-
tion that "a substantial basis for crediting the hearsay" under Jones means
anything different from or less than the "two-pronged test" of Aguilar.

The same is true of Draper. Even if one could accept the dubious notion
that an earlier and more primitive case could ever overrule later and more
fully developed cases, Draper simply would not erode Aguilar-Spinelli but
would pass muster according to them. The informant in Draper-"one
Hereford"-was not even anonymous; he was named. It was, furthermore,
recited about him that he

had been engaged as a "special employee" of the Bureau of Narcotics at
Denver for about six months, and from time to time gave information to
March [the affiant] regarding violations of the narcotic laws, for which
Hereford was paid small sums of money, and that Marsh had always
found the information given by Hereford to be accurate and reliable.'2

In addition, four of the five details passed on to the affiant by Hereford
were independently verified by direct police observations. Under the cir-
cumstances, his "veracity" was amply established by the most rigorous
Aguilar-Spinelli testing. As to Hereford's "basis of knowledge," he did not,
to be sure, explicitly establish "how he came by his information." The
teaching of Spinelli, however, using Draper as its illustrative "bench-
mark," is that where the information has been furnished by the informant
in sufficient detail-what Spinelli refers to as "self-verifying de-
tail"-firsthand knowledge may be implicit. Thus, Draper also is an un-
sound base for the proposition that the Supreme Court will accept hearsay
in a probable cause setting according to some vague alternative standard
different from and less than the accepted Aguilar-Spinelli one.'-

122. 358 U.S. at 309.
123. See the illuminating Comment, The Informer's Tip as Probable Cause for Search or

Arrest, 54 CORNELL L. REv. 958, 964 n. 34 (1969):
Draper, a warrantless case decided before Aguilar, held that there was probable
cause because (1) the informer had given accurate information in the past and (2)
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Nor may the proponents of some looser, alternative standard take more
than momentary comfort from Ventresca, decided one year after Aguilar.
Ignoring its facts and, therefore, its solid holding, they grasp (very selec-
tively) at its rhetoric that courts "should not invalidate the warrant by
interpreting the affidavit in a hypertechnical, rather than a commonsense,
manner." Ventresca cited Aguilar with approval and analyzed its own facts
to demonstrate its solid compliance with Aguilar. Indeed, the full para-
graph from which the "don't be hypertechnical" language is so frequently
pulled affirms that the oft-quoted directive comes into play only after
Aguilar's standards have first been met:

This is not to say that probable cause can be made out by affidavits
which are purely conclusory, stating only the affiant's or an informer's
belief that probable cause exists without detailing any of the "underlying
circumstances" upon which that belief is based .... Recital of some of
the underlying circumstances in the affidavit is essential if the magistrate
is to perform his detached function and not serve merely as a rubber
stamp for the police. However, where these circumstances are detailed,
where reason for crediting the source of the information is given, and when
a magistrate has found probable cause, the courts should not invalidate
the warrant by interpreting the affidavit in a hypertechnical, rather than
a commonsense, manner. Although in a particular case it may not be easy
to determine when an affidavit demonstrates the existence of probable
cause, the resolution of doubtful or marginal cases in this area should be
largely determined by the preference to be accorded to warrants. 2'

The hearsay information in Ventresca passed traditional muster.'2 Even
Harris pointed up the fundamental compatibility of Aguilar and
Ventresca. After quoting at length from Ventresca's urgings to be
"practical and not abstract" and its inveighings against the "technical
requirements of elaborate specificity" and "the grudging or negative atti-

four of the five facts alleged by the informer were corroborated by the FBI agent
before making the arrest. The Draper Court appeared to treat both factors as
reasons for believing the informer reliable but showed no visible concern with a
basis of knowledge test. Thus, Draper is arguably incompatible with Aguilar, but
the Draper opinion is really too brief to indicate the Court's reasoning. In Spinelli,
both Justices Harlan and White believed the Draper tip contained self-verifying
detail sufficient to infer an adequate basis of knowledge. Thus, under Spinelli, the
Draper decision is sound as applied to its facts.

124. 380 U.S. at 108-09 (emphasis added).
125. The analysis of the case in Comment, The Informer's Tip as Probable Cause for

Search or Arrest, 54 CORNELL L. REV. 958, 961 (1969), is instructive:
The opinion indicates that the affidavit, viewed realistically, passed each of the
Aguilar tests. Since IRS investigators are presumed to be truthful, a statement that
information came from IRS investigators satisfies the reliability test. The basis of
knowledge test is met because at least some of the information was stated to be
derived from the observations of other investigators, and the smell of mash and
sounds of a motor were explicitly stated to be personal observations of investigators.
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tude by reviewing courts," Harris noted: "Aguilar in no way departed from
these sound principles."'"6

The last redoubt of the "looser alternative" advocates is Harris, but
again the case will not hold the weight of the argument based upon it. Even
if one were to accept the mere plurality opinions of four justices, three
justices, and four justices, respectively, for the three stated principles of
Harris as the "law of the land,"' ' no damage is done to Aguilar and the
most minor adjustment is made to Spinelli. In the first place, the inform-
ant in Harris explicitly spoke from firsthand knowledge. The informant
personally purchased the untaxed whiskey from the suspect on the suspect
premises and made a significant number of firsthand observations. The
plurality, concurring and dissenting opinions unanimously agreed that
Aguilar's "basis of knowledge" prong was preeminently satisfied. That was
simply no issue in the case.

Nor was there any disagreement with the fundamental requirement that
the other-the "veracity"-prong must also and independently be satis-
fied. Even the plurality opinion agreed that "a bare statement by an af-
fiant that he believed the informant to be truthful would not, in itself,
provide a factual basis for crediting the report of an unnamed inform-
ant.' '2 The informant in Harris had no "track record" of demonstrated
past "veracity." In issue were the alternative means by which his "verac-
ity" might be established. The debate in Harris was not over the funda-
mental question of whether an informant's "veracity" must be established,
but only over the subsidiary question of the means by which it could be
shown.

126. 403 U.S. at 577.
127. By a 5-4 vote, the Court in Harris upheld the government's appeal from an adverse

decision in the Court of Appeals for the Sixth Circuit and purported to distinguish Aguilar
and Spinelli in so doing. Justices Douglas, Brennan and Marshall joined in the strong and
well-reasoned dissent of Justice Harlan, who had authored the Spinelli opinion and who has
never been overly latitudinarian with criminal defendants. It was Chief Justice Burger who
spoke for the Court in Harris. Justices Black, White, Stewart, and Blackmun joined him to
tally five votes for the result, but did so for three expressed reasons or combinations of reasons
distinct from the total rationale of the Chief Justice. The Burger opinion was in three parts
and gave three separate reasons for crediting the informant in the warrant application before
the Court for review. Two of the parts dealt with independent verification and one with the
internal sufficiency of the information furnished about the informant. Justices Black and
Blackmun joined the Chief Justice on all three points to represent the solid core of three votes
for whatever Harris holds. The authoritative force of their voices in explication of the Aguilar-
Spinelli doctrine is somewhat muted, however, by their avowed desire in two separate concur-
ring opinions to go further and to reverse both Aguilar and Spinelli. (Justice Black had been
in dissent in both Aguilar and Spinelli; Justice Blackmun had been a member of the 6-2
majority of the Court of Appeals for the Eighth Circuit whose decision was overturned by
Spinelli.) Justice Stewart joined only in Part I of the Burger opinion. Justice White joined
only in Part III of the Burger opinion. Neither joined in Part II. The three principles for which
Harris might be cited, therefore, muster the maximum support of four votes, three votes and
four votes, respectively.

128. 403 U.S. at 579.
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The Harris plurality set out to bolster the first-time informant's "verac-
ity" by showing two items of independent corroboration and by showing
that the "tip" was a declaration against penal interest.' The only peri-
pheral collision between Harris and Spinelli was over the legitimacy of
considering the suspect's reputation with the police as one of the corrobora-
tive factors. 130 The other corroborative item-that a constable "located a
sizeable stash of illicit whiskey in an abandoned house under Harris' con-
trol" at some time within the past four years-would have been credible
under Spinelli, with only its weight in issue, fluctuating presumably with
the freshness or staleness of that earlier encounter. The quarrel between
the Burger plurality opinion and the Harlan dissent over declarations
against penal interest was over a point not considered by or involved in
either Aguilar or Spinelli. 3I

Thus, even though Harris may have used the words "substantial basis,"
those words should be read-dealing as they do, in the full context of the

129. One possibly profitable alternative rationale was strangely not explored. It would
appear that the informant in Harris, although having broken the law by buying untaxed
whiskey, was not a regular or typical police informer "from the criminal milieu." He might
have been deemed-as a mere customer-at least part-way along the road toward the cleaner
and inherently less suspect category of "citizen-informer."

130. Even here, the two cases could be distinguished as Harris tried to do. The reputation
discounted by Spinelli was that of the suspect being "a known gambler," with no basis given
for that assertion. In Harris, the bad reputation in question arguably took on more substance
from the fact that it had persisted for "four years" and sprang, furthermore, from rural soil
rather than from the faceless anonymity of an urban swarm. The affiant further buttressed
the reputation in question with "numerous information from all types of persons as to his
activities" as well as recounting that a "sizeable stash" of contraband had been recovered
on an earlier occasion from the suspect premises by a fellow constable. The distinction
between the bald and unilluminating statement as to reputation, on the one hand, and the
better substantiated reputation, on the other hand, may be valid, in which case even the
peripheral conflict between Harris and Spinelli disappears. The Harlan quarrel, in dissent,
with the Burger plurality, was not so much with the relevance of a criminal reputation, as
such, but rather with the loose and questionable means of establishing that reputation.

131. The difference between the two positions may well be more apparent than real. The
Harlan dissent did not so much quarrel with the general proposition that a genuine declara-
tion against penal interest would be some guarantee of trustworthiness, but only with the
application of that principle to the typical paid and protected police "stool pigeon," whom
the courts have always treated with a healthy skepticism as inherently suspect. The Burger
position, on the other hand, does not necessarily espouse the application of the general
principle in the indiscriminate fashion condemned by Harlan, since the only informant under
examination in Harris would not seem to have been, as a customer for bootleg whiskey, a
typical police "stool pigeon." The quarrel may well, therefore, not be over the general princi-
ple itself but simply over the factual question of which tips furnished by which informants

under which circumstances are, in truth, genuine declarations against penal interest. See C.
MCCORMICK, THE LAW OF EvIDENCE §256 (1954). The literal holding of even the plurality
opinion, therefore, is not nearly as frightening or as inconsonant with earlier decisions as is
the unnecessarily broad language of Chief Justice Burger. The fallacious doctrine which some
now read into this section of the Harris opinion would put a premium on informants "from
the underworld milieu" and would treat them as more credible than the disinterested
"citizen-informers."
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case, with two corroborative items and a declaration against penal interest
as providing "a substantial basis for crediting" the informant's report-not
as devising some new and alternative test to Aguilar-Spinelli but simply
as describing an operating procedure within the framework of Aguilar,3 2

and Spinelli. ,
The cases themselves are reconciled and rumors of their estrangement,

ill-founded. There is simply no "substantial-basis-for-crediting" or
"totality-of circumstances" ''3 alternative test. Those who posit a looser
approach offer not an alternative analysis but only a flight from analysis.
One standard still prevails for the evaluation of hearsay information in a
probable cause setting. '

CONCLUSION

The quintessential difficulty lies, in the last analysis, not with Aguilar
and Spinelli as opinions,136 but with the elusive nature of the hearsay
problem itself-How does a judge fulfill his constitutional obligation to
test a non-appearing and nonswearing declarant? As long as we are pro-
perly committed to accept some, but not all, hearsay to establish probable
cause, Aguilar and Spinelli are well-honed instruments for sorting the
trustworthy from the untrustworthy. The built-in subtleties are such, how-
ever, that a slipshod application calls down upon us the full fury of Mur-
phy's Law. 37

132. The "substantial basis for crediting" language came, of course, from Jones. Harris
took pains to point out, "[slignificantly, the Court in Aguilar cited with approval the
affidavit upheld in Jones v. United States." 403 U.S. at 578. Even Harris does not consider
Aguilar and Jones to be traveling separate routes.

133. Realistically, the quarrel that even the "looser alternative" advocates have with
Spinelli seems to be not with the analytical framework of Spinelli as such but only with the
application of that analysis to its own facts. Conversely, the defenders of the Spinelli analysis,
as an efficient standard, could well differ with the Supreme Court's verdict, as constitutional
fact finders, that the police observations in the Spinelli case were inadequate to verify the
informant's "veracity." One could easily reach an opposite verdict on the facts of Spinelli
without wishing to alter one whit its analytical framework.

134. Spinelli was very explicit at 393 U.S. at 415: "We believe, however, that the 'totality
of circumstances' approach taken by the Court of Appeals paints with too broad a brush."

135. Though some lament Aguilar-Spinelli as "confusing," it must be noted that it is far
less confusing to have one test in the field than to suffer two conflicting and inconsistent tests
operating simultaneously. The complexity, moreover, stems not from the cases themselves
but from the inherent, immemorial difficulty of the hearsay concept itself. The critics of the
"guidelines" fail to appreciate that it took the better part of two centuries for the common
law to hammer out the hearsay rule and its various and numerous exceptions in a trial setting.
5 WIGMORE ON EVIDENCE (3d ed. 1940) §§1360, 1420, 1421, 1422, and 1427. That some growing
pains are inevitably being experienced, as we evolve analogous guidelines for the reception
of hearsay in a probable cause setting, is not to be unexpected.

136. Those who project the difficulty from the problem itself into the cases describing it,
may well suffer "the Cleopatra syndrome." Cleopatra, when informed of Marc Anthony's
infidelity, angrily sentenced to death the messenger who had brought her the bad tidings.

137. "What can go wrong, will go wrong."


