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INTRODUCTION

Numerous articles, comments, and notes have been written concerning
the Complaint' of the Securities and Exchange Commission in National
Student Marketing Corp. 2 and its implications for the securities bar. That
Complaint, however, is simply one step of many that the government has
taken toward creating what may be a code of practice for the securities
lawyer.' This step, together with certain other cases, and particularly to-
gether with the parallel evolution of Rule 2(e) of the SEC's Rules of Prac-
tice' (the SEC's disciplinary rule which governs the conduct of
professionals who practice before it), represents a sufficient beginning in

* The SEC formally sanctions the conduct of attorneys who practice before it through

proceedings under Rule 2(e) of its Rules of Practice, 17 C.F.R. §201.2(e) (1973).
** Partner in Johnson, Parsons-& Kruse, Salt Lake City, Utah. J.D., University of Utah

(1959). Chairman, Section of Corporation, Banking and Business Law of the Utah State Bar
Association; formerly, Staff Attorney, Securities and Exchange Commission (1965-1967).

The author is indebted to James R. Kruse, J.D., George Washington University and to Kirk
Andersen, third-year student at the University of Utah Law School, who provided valuable
research assistance.

1. For the text of the Complaint, see [1971-1972 Transfer Binder] CCH FED. SEC. L. REP.
93,360 at 91,913 (D.D.C. 1972) [hereinafter cited as "Complaint"]. The Complaint has

been the subject of a good deal of comment. See, e.g., Freeman, Opinion Letters and
Professionalism, 1973 DUKE L.J. 371; Karmel, Attorney's Securities Laws Liabilities, 27 Bus.
LAW. 1153 (1972); Koch, Attorney's Liability: The Securities Bar and the Impact of National
Student Marketing, 14 WM. & MARY L. REv. 883 (1973); Shipman, The Need for SEC Rules
to Govern the Duties and Civil Liabilities under the Federal Securities Statutes, 34 OHIO ST.
L.J., 731 (1973); Comment, SEC Disciplinary Rules and the Federal Securities Laws: The
Regulation, Role and Responsibilities of the Attorney, 1972 DUKE L.J. 969 [hereinafter
cited as "Comment"], Note, Securities and Exchange Commission v. National Student
Marketing Corp.: The Attorney's Duty, 46 TEMP. L.Q. 153 (1972); Note, SEC v. National
Student Marketing Corporation: The Extent of Attorney Liability, 46 TEMP. L.Q. 571 (1973);
Note, A New Ethic of Disclosure-National Student Marketing and the Attorney-Client
Privilege, 48 NOTRE DAME LAW. 661 (1973).

2. SEC v. National Student Marketing Corp., 360 F. Supp. 284 (D.D.C. 1973)
[hereinafter cited as NSMC].

3. It seems that NSMC is only a single thread in the web of recent litigation in which the
Commission has sought to subject the attorney to a higher standard of responsibility to the
investing public. See generally Note, Securities and Exchange Commission v. National Stu-
dent Marketing Corp.: The Attorney's Duty, 46 TEMP. L.Q. 153 (1972); Note, SEC v. National
Student Marketing Corporation: The Extent of Attorney Liability, 46 TEMP. L.Q. 571 (1973).

4. For a discussion of Rule 2(e) and its implications for the securities bar, see notes 16-57
infra and accompanying text.
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formulation of such a "code" to justify review of its underlying and contrib-
uting factors and the resulting state of the practice. In addition, some
comments regarding functioning in the present environment and sugges-
tions with regard to adjustment thereto are necessary. Certainly, if the
practitioner can add anything of value to the accumulation of writings on
the subject, it should be a distillation from the crucible of the practice, the
experience with regard to that practice, in a field so involved with subtle
human, business, and government interrelationships.

The securities bar has had, and the probabilities are that it presently
has within its ranks, some practitioners who have little regard for the ethics
of the practice or the special responsibilities connected with it.' Although
the same moral commentary might validly be made with respect to other
sections of the bar, and with respect to other businesses and professions,
it is said ("and said and said") that there are very special overriding public
interests involved in the securities practice, that the attorney is an integral
part of the system which distributes securities to the investing public, so
that the potential for misbehavior on his part, and that misbehavior itself,
with respect to the distribution process, requires some special attention.'

5. In 1969 the American Bar Association's Special Committee on Evaluation of Discipli-
nary Enforcement reported "A scandalous situation that requires the immediate attention
of the profession." ABA Special Comm. on Evaluation of Disciplinary Enforcement (1969).
Another study by the American Bar Foundation concluded there was "too little evidence of
professional as opposed to trade performance by the individual lawyer and no evidence of
serious professional self-regulation toward diverting the professional to the pursuit of the
common good-the public interest." F. MARKS, et al., THE LAWYER, THE PUBLIC AND PROFES-
SIONAL RESPONSIBILITY 288 (1972).

6. The Commission has apparently taken the position that if the investor is not suffi-
ciently protected by the deterrent effect of the securities laws on the issuer, underwriter,
accountant, directors, and officers, then the responsibility of the other persons involved in
the sale of securities must be increased. The Commission recently explained that an attorney
occupies a "peculiarly strategic" and "especially central place"

in the investment process and in the enforcement of the body of federal law aimed
at keeping the process fair. . . . [T]he task of enforcing the securities laws rests
in the overwhelming measure on the bar's shoulders. Emanuel Fields, SEC Securi-
ties Act Rel. No. 5404 (June 18, 1973).

It has been recognized by several commentators that in the securities area, lawyers have a
paramount role in ensuring compliance with the securities laws and providing full disclosure
of information to investors. Writing in 1934, Chief Justice Stone explained:

Steadily the best skill and capacity of the profession has been drawn into exacting
and highly specialized service of business and finance. At its best the changed
system has brought to the command of the business world loyalty and a superb
proficiency and technical skill. At its worst it has made the learned profession of
an earlier day the obsequious servant of business, and tainted with the morals and
manners of the market place in its most anti-social manifestations. In any case we
must concede that it has given us a BAR . . . whose energy and talent for public
service and for bringing the law into harmony with changed conditions have been
largely absorbed in the advancement of the interests of clients. Stone, The Public
Influence of the Bar, 48 HARv. L. REv. 1, 7 (1934).

See also Douglas, The Lawyer and the Federal Securities Act, 3 DUKE BAR Ass'N J. 166 (1935);
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For some time, there appears to have existed an underlying policy view
to the effect that because an attorney undergoes a screening with respect
to character, ability, and academic qualifications in order to acquire a
license to practice, and because his success in the practice is integrally tied
to his reputation, some presumptions ought to be indulged in his favor.7

As will be discussed below, however, this view does not coincide with the
disciplinary view and practice currently being enunciated and undertaken
by the SEC nor with the developing trend of civil liability with respect to
the securities practitioner.'

Conceivably motivated in part by the policy view suggested above, no
Rule 2(e) proceedings of record' were brought until 1950. Further, Rule 2(e)
of the SEC Rules of Practice has probably not been considered by many
practitioners as a particularly significant risk factor, or at least, no more
of a threat to his existence than the ethical canons of his local bar associa-
tion."' A recent change in SEC attitude toward the legal practitioner is

Kennedy & O'Donnell, Practice of Law Before the Securities and Exchange Commission, 6
JOHN MARSHALL L.Q. 244 (1940); but see Swaine, The Impact of Business on the Profession:
An Answer to Critics of the Modern Bar, 35 A.B.A.J. 89 (1949). For a discussion of the
uncertainties the attorney must face if he is to bear the burden of providing the extra protec-
tion, see this author's Conclusion.

7. Although Rule 2(e) was promulgated in 1935, it was not used until 1950 to suspend an
attorney from securities practice. The infrequency with which Rule 2(e) has been used indi-
cates a basic SEC philosophy of "self-regulation" within the legal profession. See, e.g., Irwin
L. Germaise and Thomas F. Quinn, SEC Administrative Proceeding File No. 3-2606 (Oct.
26, 1971) (Marken, Hearing Examiner) where it was stated:

Since the Commission under the statutory scheme does not approve or pass upon
the accuracy of the various statements and reports filed with it, it is particularly
important that attorneys who prepare and verify these materials . . . assume the
obligation and responsibility of diligently verifying the accuracy and completeness
of such documents. The Commission has by the promulgation of Rule 2(e) of its
Rules of Practice established a means for disqualifying attorneys who have proved
themselves unable or unwilling to carry out such responsibilities.

For discussions of the SEC's self-regulation philosophy, see Jennings, Self-Regulation in the
Securities Industry: The Role of the Securities and Exchange Commission, 29 LAW &
CONTEMP. PROB. 663 (1964); SEC REPORT OF THE ADVISORY COMMITTEE ON ENFORCEMENT POLI-

CIES AND PRACTICES at 57-61.
8. For a thorough discussion of Rule 2(e), see Comment, supra note 1. At one point the

author asks rhetorically whether the attorney is the proper subject upon which to impose the
extra regulation needed to obtain the additional investor protection. He then adds that "if
the attorney is to bear the burden of providing the extra protection, one must then determine
the proper way to make him fulfill this new role." Id. at 971. As one of the proposed beasts
of this burden, I am somewhat alarmed at the propinquity of clause one of the statement to
clause two, and the scarcity in the article of any particular dialogue with respect to clause
one.

9. 17 C.F.R. §201.2(e)(7)(1973) provides: "All hearings held under this paragraph [Rule
2(e)] shall be non-public unless the Commission on its own motion or the request of a party
otherwise directs." (Emphasis added.) Non-disclosure of Rule 2(e) proceedings was also possi-
ble before the adoption of this provision in 1971. See, e.g., Murray A. Kivitz, SEC Securities
Act Rel. No. 5163 at 1 (June 29, 1971).

10. Local disciplinary proceedings are often inadequate in sanctioning securities laws
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reflected not only in certain public statements by the staff and Commis-
sion," but also in the increase of the number of proceedings brought under
the Rule, 2 amendments in the rule itself,' 3 and certain significant and
memorable collateral events. The change, in all probability, has been
brought about by a tide of occurrences, such as the proliferation of fraudu-
lent schemes in the industry, the failure on the part of government to curb
them, and the focus of enforcement on every aspect and method of securi-
ties distributions. 4 In any event, and for whatever reason, the tide is ap-
parent.

The Complaint in NSMC shocked the bar. In fact, it was probably
predictable as reflective of, and perhaps the outgrowth of, critical murmur-
ings by members of the enforcement staff of the SEC, which had been
going on for a considerable time with respect to everyone involved in any
significant sense in the distribution of securities to the public, and most
particularly in recent times, with respect to lawyers. Typically, and per-
haps naturally, the primary interest and occupation of the enforcement
staff is just that. Any approach which would seem to refine and make more
effective the overall enforcement effort would have appeal, as the "abuses

violations for several reasons. First, attorney misconduct is often unreported, or if reported,
never disciplined. In addition there is often a long delay between the occurrence of a violation
and the disbarment 9f an attorney. See, e.g., Paul M. Kaufman, SEC Exchange Act Rel. No.
8925 (July 2, 1970). Finally, some securities laws violations are not grounds for local disbar-
ment; e.g., In re Richardson, 15 Cal.2d 536, 102 P.2d 1076 (1940), order to show cause
discharged, 20 Cal.2d 894, 123 P.2d 11 (1942).

11. One SEC official has commented that " '[t]he securities bar is getting to be like the
tax bar; it's specializing in finding loopholes in the law.' " Wall St. J., Feb. 15, 1972, at 17,
col. 4.

Former Commission Chairman William L. Cary sees NSMC as a necessary step in the
regulation of attorney conduct. He has stated that "[i]t will set higher standards for lawyers
in handling their client's financial matters." 79 Newsweek at 61 (March 6, 1972).

12. A total of twenty-three Rule 2(e) proceedings have been brought against attorneys:
four from 1950 to 1960; eleven from 1960 to 1970; and eight since 1970.

13. For a discussion of the recent amendments to Rule 2(e), see notes 44-57 infra and
accompanying text.

14. The SEC's view as to the attorney's responsibility to assist in the enforcement of the
securities laws was expressed in Emanuel Fields, SEC Securities Act Rel. No. 5404 (June 18,
1973). In a Rule 2(e) proceeding to permanently disqualify an attorney from practice before
the Commission, the Commission stated:

Members of this Commission have pointed out time and time again that the task
of enforcing the securities laws rests in the overwhelming measure on the bar's
shoulders. These were statements of what all who are versed in the practicalities of
securities know to be a truism, i.e. that this Commission with its small staff, limited
resources, and onerous tasks is peculiarly dependent on the probity and the dili-
gence of the professionals who practice before it. Id. at 83,175 n. 20.

15. Characterized as the "best-read document since 'Gone with the Wind'," NSMC
threatens to expose attorneys to civil liability and possible suspension from securities practice
for violations normally attributed to clients alone. Wall St. J., Feb. 15, 1972, at 1, col. 1. See
also BNA SEC. REG. & L. REP. No. 138 at A-i (Feb. 9, 1972), where the complaint was styled
as "an action of major significance."
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were and are there." One basis for the Commission's increased interest in
the conduct of the bar seems clear. In the securities industry, lawyers are
involved in virtually every phase of the process, and as a result, their
professional conduct has been scrutinized. Further, as enforcement takes
on added sophistication, it seems logical that the Commission should ex-
tend its efforts in this direction.

SEC REGULATION

Although the SEC has been given no express authority by Congress to
regulate or discipline attorneys who practice before it, the courts and the
SEC have recognized that, as an administrative agency, it is in need of no
specific authority to discipline the conduct of attorneys, since such power
is inherent in a quasi-judicial body's rule-making authority.,, Pursuant to
such recognition, the Commission, in 1935, promulgated Rule 2(e) of its
Rules of Practice, 7 providing for suspension and disbarment of attorneys
practicing before it.

As originally promulgated, Rule 2(e) provided that the Commission
could temporarily or permanently deny an attorney the privilege of appear-
ing or practicing before it upon a finding, after notice and opportunity for
hearing, that: (a) the individual or attorney did not possess "requisite
qualifications" to represent others; or (b) the individual or attorney was
lacking in character or integrity or that he had engaged in unethical or
improper professional conduct.

Rule 2(e) has theoretically always been potentially (even prior to recent
amendments) more of a risk factor than the rules of the state or local bar.2 0

This is true not only because the SEC is essentially an enforcement body
as opposed to a state bar disciplinary committee, which in most states is
composed of an attorney's peers, who by nature have a common frame of

16. Rule 2(e) has been promulgated pursuant to section 23(a) of the 1934 Act, 15 U.S.C.
§78w(a) (1970), which provides that the Commission shall have "power to make such rules
and regulations as may be necessary for the execution of the functions vested in [it] .. .by
this chapter." See also Schwebel v. Orrick, 153 F. Supp. 701 (D.D.C. 1954), aff'd on other
grounds, 251 F.2d 919 (1958), where the court held that the SEC had the power to discipline
attorneys under Rule 2(e); 26 Fed. Reg. 8933 (1971) and 35 Fed. Reg. 15440 (1970), both of
which cite section 23(a) as the source of attorney disciplinary power. Similar implied author-
ity to make and amend rules is found in 15 U.S.C. §§77s, 77sss, 79t, 80a-37, 80b-ll (1970).

17. Rule 2(e) was originally promulgated in 1935 as rule 1(k). 1 Fed. Reg. 1753 (1936).
18. See 17 C.F.R. §201.2(e)(1)(i),(ii) (1972), which was the original disciplinary rule.
19. 1 Fed. Reg. 1753 (1936). With the recent amendments to the Rule, a third ground for

suspension from securities practice under Rule 2(e)(1) was added:
The Commission may disqualify, and deny temporarily or permanently, the privi-
lege of appearing or practicing before it in any way to any person who is found by
the Commission after a hearing in the matter to have willfully violated, or willfully
aided and abetted the violation of any provision of the Federal securities laws . ..

or the rules and regulations thereunder.
20. See note 10 supra.
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reference with an offending attorney, but also because of the nature of the
administrative agency structure which combines administrative, investi-
gatory, prosecutorial, decisional, and rule-making functions in one body
and "under one roof." 2' The SEC is dedicated essentially to the protection
of the public investor, and it is not an entirely impartial arbiter of the
disputes it mediates. While a court is mandated and conditioned to bal-
ance interests in an evenhanded fashion, the Commission is oriented to
serve the public interest 2 above all, and it is the rule-maker, investigator,
prosecutor, and arbiter of matters which come before it, including Rule
2(e) proceedings. It is true that a court exercises jurisdiction over the
conduct of those who practice before it, but it is completely independent
of its officers, both prosecutor and defender. In essence, the added threat
has been, and is in the nature of an administrative agency.

For one to posit that the effect of the jurisdiction of an administrative
agency over the professionals who practice before it is like that of a court
over its officers, indicates, at least, that he has not practiced for any time
before both. There is a pervading effect caused by the differences in struc-
ture and Congressional mandate. It is submitted that this results in an
entirely different sort of approach and process with respect to the disci-
pline of a professional.2

Although the potential was there, as indicated, the use of the Rule had
been uncommon, and, as will be pointed out, the bar probably had, or

21. The investigatory procedures of the Commission have often been severely criticized.
See Letter from Arthur F. Mathews to the Advisory Committee on Enforcement Policies and
Practices, U.S. Securities and Exchange Commission, in Changes in Securities Law Enforce-
ment and Litigation 89, 95-96 (1972):

There is one area of current enforcement policy and procedure applicable to the
investigatory stage of a case that I find shockingly inadequate .... That is the
circumstance where persons are named respondents in an administrative proceed-
ing, or defendants in a civil injunctive action, or are recommended as defendants
in a Criminal Reference Report, without ever being afforded a chance to testify
formally, or to be heard informally, in the underlying staff investigation. In my
view, it is an arbitrary and capricious use of governmental power to publicly level
serious fraud charges against an individual . . . without first according such indi-
vidual an opportunity to tell his side of the story in the investigatory phase of the
case. This has happened during the past few years in several administrative and
civil cases of which I am aware, none of which involved chronic violators, but
instead involved first time alleged offenders in transactions long since completed
and where there was no continuing violative conduct that required prompt atten-
tion and no statute of limitations problems. In fact, in one case, one of the defen-
dants publicly charged with serious fraud allegations, but never interviewed in
advance by the staff, was a practicing attorney with a theretofore unblemished
record.

But note SEC Securities Act Rel. No. 5310 (Oct. 4, 1972), where the SEC has indicated that
where circumstances permit, it will give a party against whom the staff proposes to recom-
mend proceedings an opportunity to present its own version of the facts.

22. Securities Act of 1933, Preamble, Ch. 8, 48 Stat. 74.
23. See generally Lowenfels, Securities and Exchange Commission Investigations: The

Need for Reform, 45 ST. JOHN's L. REv. 575 (1971).
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thought it had, a reasonably clear view of its responsibilities. The tide had
not yet reached the Bar, as initially Rule 2(e) was not utilized at all by
the Commission for the purpose of suspending or disbarring an attorney
from practicing before it, and as stated above, there were no Rule 2(e)
proceedings of record before the Commission until 1950.4 Also, until re-
cently almost all of the Rule 2(e) proceedings involved intentional and
flagrant violations of the federal securities laws.2" An example of knowing
and intentional misconduct for which the Commission has traditionally
instigated Rule 2(e) proceedings is Albert D. Fleischmann,6 who was
barred from practicing before the Commission in connection with having
acted as counsel for a committee of corporate shareholders. He filed a
declaration with the Commission stating that a shareholders' committee
had been formed at the request of three of the shareholders. The Commis-
sion found, however, that Fleischmann, and not the shareholders had or-
ganized the committee and that Fleischmann had also attempted to con-
ceal other material facts from the Commission in connection with the
declaration. The Commission concluded that Fleischmann had engaged in
unethical and improper professional conduct, and accordingly, entered its
order denying Fleischmann the privilege of practicing before it. The
Fleischmann proceeding is representative of a majority of subsequent Rule
2(e) proceedings against attorneys.

Despite Rule 2(e)'s early history of infrequent use, and use only in cases
involving intentional and flagrant misconduct, it appears that the Rule
today has developed into one by which an attorney's right to practice
before the Commission may be denied without any intentional wrongdoing
on an attorney's part. It may even be used in instances where an attorney's
conduct, when viewed by foresight rather than by hindsight, might be
nothing more than a good faith, legal judgment in an area where bounda-
ries defining legally proscribed conduct are not well defined, and in some
instances, less than nebulous. 7 This present status and posture of Rule
2(e) arises from a parallel development of two areas: first, from the SEC's

24. Albert J. Fleischmann, 37 S.E.C. 832 (1950), was the first Rule 2(e) proceeding of
record conducted against an attorney.

25. For factual summaries of several Rule 2(e) proceedings which have been conducted
against attorneys, see Kemp, Disciplinary Proceedings by the S.E.C. Against Attorneys, 14
CLEV. MAR. L. REv. 23 (1965). The Commission indicated as early as 1960, however, that
negligent violations of the federal securities laws would constitute a Rule 2(e) violation. See,
e.g., Morris Mac Schwebel, 40 S.E.C. 347, 371 (1960), modified, 40 S.E.C. 459 (1961); Leonard
Maizlish, SEC Securities Act Rel. No. 4739 (Dec. 1, 1964).

Recently the SEC has brought Rule 2(e) proceedings against attorneys for "peripheral"
securities misconduct. See, e.g., Murray A. Kivitz, SEC Securities Act Rel. No. 5163 (June
29, 1971), rev'd on appeal, 475 F.2d 956 (1973); Irwin L. Germaise, SEC Securities Act Rel.
No. 5216 (Dec. 7, 1971).

26. Albert J. Fleischmann, 37 S.E.C. 832 (1950).
27. For a discussion of the uncertainty created by expanding the scope of Rule 2(e) in

connection with NSMC, see notes 62-74 infra and accompanying text.
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expansion of the limits, use, and scope of Rule 2(e), and second, from a
parallel expansion of the law with respect to attorney liability in the securi-
ties practice.

SEC EXPANSION OF THE LIMITS, USE, AND SCOPE OF RULE 2(e)

As early as 1960, an intent by the Commission to expand the scope of
Rule 2(e) became visible when the Commission began indicating that prac-
tices involving other than intentional misconduct might constitute
grounds for a Rule 2(e) proceeding. In Morris Mac Schwebe121 the defen-
dant attorney failed, inter alia, to rectify deficient reports filed with the
SEC and was permanently disqualified from practicing before the Com-
mission. The Commission noted that "whether or not respondent intended
to facilitate evasion of the law, his conduct evidenced at least a gross
indifference to the observance of legal requirements which an attorney in
particular would strive to foster. . ."I

Also, the SEC has been using Rule 2(e) with ever increasing frequency
since the Fleischmann case. Since 1950, a total of 23 Rule 2(e) proceedings
of record have been brought against attorneys.30 Eight of these have been
since 1970. 31

In addition, the Commission has operated with a very low proof require-
ment32 on its part in Rule 2(e) proceedings. Rule 2(e) hearings have been
governed by relaxed rules of evidence, allowing the examiner to draw con-

28. 40 S.E.C. 347 (1960), modified, 40 S.E.C. 459 (1961).
29. Id. at 371. See also Leonard Maizlish, SEC Securities Act Rel. No. 4739 (Dec. 1, 1964).

(A Regulation A filing made by the lawyer contained material misrepresentations and omis-
sions which he reasonably should have known were false and misleading.)

30. From 1950 to 1970 a total of fifteen Rule 2(e) proceedings have been brought against
attorneys. For a compilation of those proceedings, see Comment, supra note 1, at 983 n.64,
984 n.66.

31. George Mariscal, SEC Securities Act Rel. No. 5442, (Nov. 30, 1973); Emanuel Fields,
SEC Securities Act Rel. No. 5404, (June 18, 1973); Elliot S. Blair, SEC Exchange Act Rel.
No. 9666 (July 10, 1972); Ivan Allen Ezrine, SEC Securities Exchange Act Rel. No. 5268 (July
7, 1972); Thomas R. Blonquist, SEC Litigation Rel. No. 5377 (May 25, 1972); Irwin L.
Germaise, SEC Securities Act Rel. No. 5216 (Dec. 7, 1971); Murray A. Kivitz, SEC Securities
Act Rel. No. 5163 (June 29, 1971), rev'd, 475 F.2d 956 (D.C. Cir. 1973); Paul M. Kauffman,
SEC Securities Act Rel. No. 8925 (July 2, 1970).

32. The justification for the low burden of proof the SEC must sustain in order to disci-
pline an attorney under Rule 2(e) proceedings rests on two grounds. First, the ultimate
sanction under Rule 2(e) is exclusion from securities practice rather than total disbarment
from the practice of the law. See, e.g., Murray A. Kivitz, SEC Securities Act Rel. No. 5163
(June 29, 1971), where the attorney was given a harsher sanction "on account of the fact that
a suspension from practice before the Commission would not be as serious as a court-ordered
suspension which would completely bar the attorney from engaging in any form of law during
the period of suspension." (Emphasis added.) Further, the SEC has consistently taken the
position that the ability to practice before the Commission is a mere privilege, rather than a
right, and consequently there are no constitutional safeguards attached to it. For a discussion
of the "privilege-right" distinction, see notes 33-34 infra and accompanying text.
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clusions from inferential and circumstantial testimony.33 The recent case
of Murray A. Kivitz34 illustrates the difficulties an attorney may face when
the government has a low burden of proof and relaxed evidentiary stan-
dards. Attorney Kivitz was charged by the Commission with having agreed
to share his fee with a layman, Quase, who allegedly could provide political
influence to secure Commission approval of a registration statement for
House of Plastics, Inc. [hereinafter "Plastics"]. The principal allegations
against attorney Kivitz were that he had negotiated with Plastics' general
counsel, attorney Doane, to formulate the terms of his fee for legal services;
that an arrangement resulted whereby his fee was to be divided with
Quase, who represented that part of the fee was to be used to secure
political influence; and that Kivitz acquiesced in the representation by
Quase that an accountant who could "stretch a point" would need to be
obtained to prepare the financial information regarding Plastics. The prin-
cipal witness for the Commission was attorney Doane. Although Kivitz
argued that Doane's testimony should not be credited on the grounds that
he was motivated by a desire to show that the registration statement his
firm prepared was considered deficient because of political influences, "the
hearing examiner, who observed the demeanor of both Doane and Kivitz
and weighed the circumstantial evidence in the record chose to believe
Doane's version of the facts."35

To bolster the case which the Commission was seeking to establish
through the testimony of attorney Doane, there were offered in evidence
conversations prior to the meeting at which fees were negotiated, in which
conversations Kivitz had no part and of which he denied any knowledge.
Concluding that events and conversations prior to such meeting were rele-
vant, the hearing examiner ruled that under Rule 2(e)(1), Kivitz should
be suspended from securities practice for a period of two years. Upon
subsequent review of the record the Commission affirmed the initial order
of the examiner.

On appeal," the court of appeals reversed the Commission's ruling on
grounds that there was a lack of "substantial evidence"3 to support a

33. See generally Orrick, Organization, Procedures and Practices of the Securities and
Exchange Commission, 28 GEO. WASH. L. REv. 50 (1959); Timbers & Garfinkle, Examination
of the Commission's Adjudicatory Process: Some Suggestions, 45 VA. L. REv. 817 (1959);
Timbers, SEC Litigation Before the Commission and the Courts, 13 RECORD OF NYCBA 286
(1958).

34. SEC Securities Act Rel. No. 5163 (June 29, 1971), rev'd, 475 F.2d 956 (D.C. Cir. 1973).
Kivitz involved a Rule 2(e)(1) disciplinary proceeding. 17 C.F.R. §201.2(e) (1972). For a
discussion of Rule 2(e)(2) and 2(e)(3), see notes 44-57, 84-89 infra and accompanying text.

35. Murray A. Kivitz, SEC Securities Act Rel. No. 5163 (June 29, 1971), rev'd, 475 F.2d
956 (D.C. Cir. 1973).

36. Kivitz v. SEC, 475 F.2d 956 (D.C. Cir. 1973).
37. Findings of the SEC in an administrative proceeding are conclusive if supported by

substantial evidence. 15 U.S.C. §78y (1970). See Hughes v. SEC, 174 F.2d 969, 974 (D.C. Cir.
1949).
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suspension sanction. The opinion is instructive as to the evidentiary ap-
proach the court considered important in a hearing with respect to the
question of suspension of an attorney from securities practice. The court
rejected testimony of witnesses to a prior meeting which had never been
connected to Kivitz. Recognizing that administrative proceedings are not
subject to strict rules of admissibility of evidence, the court reasoned that
the Commission cannot hold a person culpable "for the action and
statement[s] of another in the absence of conspiracy or agreement."3 "

Furthermore, the court reasoned that the totality of the circumstances
indicated that the quality and weight of attorney Doane's testimony
should be reduced.3 9 Although the inadmissibility of the "unconnected
testimony" and the court's unwillingness to afford much weight to Doane's
testimony may have been enough to reverse the Commission's suspension
order, the court recognized that two additional elements may be consid-
ered in a suspension hearing. First, the evidence recognized the excellent
professional reputation of Kivitz which might be sufficient, by itself to
raise a reasonable doubt as to his guilt. 0 Moreover, the court expressly
characterized "an attorney's license to practice as a 'right' which can not
lightly or capriciously be taken from him. ' 41 The SEC has consistently
characterized an attorney's right to practice before the Commission as a
"privilege" and has stated that the evidentiary burden of a preponderance
of the evidence is all that is needed to disqualify an attorney's privilege
from securities practice. The "right" characterized by the court may be an
indication that the attorney should be afforded the constitutional protec-
tion of "clear and convincing" evidence to establish his guilt.2 Finally, the

38. Kivitz v. SEC, 475 F.2d at 962.
39. Doane and Quase had met together prior to the meeting which Kivitz attended. The

court concluded that since there was no evidence to indicate that Kivitz was a party to the
earlier meetings between Doane and Quase, "no inference [could] be drawn, with respect
to culpability on the part of Kivitz, no matter what plans Quase might have conceived or
what Doane said. Indeed the circumstances . . .even operate to reduce the quality and the
weight of such competent evidence as was offered by Doane concerning his own part in the
episode." Id. at 960.

40. During Kivitz' eighteen years as an attorney there had never been a complaint about
his conduct and at the hearing before the Commission seven character witnesses attested to
his excellent professional reputation. Quoting from Michelson v. United States, 335 U.S. 469,
476 (1948), the court stated: "[A] man's reputation may be sufficient, by itself, to raise a
reasonable doubt of his guilt." Id. at 961.

41. Id. at 962.
42. Rule 2(e) expressly states that practice before the SEC is a "privilege." 17 C.F.R.

§201.2(e) (1973). See also Morris Mac Schwebel, 40 S.E.C. 347, 371 (1960). In Kivitz the
Commission indicated that the proper standard of proof for the SEC in a Rule 2(e) proceeding
was a preponderance of the evidence since a SEC disciplinary proceeding did not disbar the
attorney from general practice but only his "privilege to practice before [the SEC]." Murray
A. Kivitz, SEC Securities Act Rel. No. 5163 (June 29, 1971), rev'd, 475 F.2d 956 (D.C. Cir.
1973). Although the district court did not expressly indicate that the Commission should be
subject to a higher standard of proof in a Rule 2(e) proceeding, it characterized "an attorney's
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court indicated that such a case is not concerned with a specialty devel-
oped in the administration of the act administered by the agency and that
the findings of the Commission as to the facts must be supported by
substantial evidence, when viewed in the light of the record in its entirety,
including the body of evidence opposed to the agency's view.

Notwithstanding the court of appeals' decision, it appears that the direc-
tion of the Commission is still to obtain a relatively low level of proof
requirement with respect to Rule 2(e) proceedings43 and to accelerate the
effectiveness of the Rule's sanction. The decision in Kivitz may have been
effectively neutralized through an "end around" by way of amendments
to Rule 2(e), particularly when coupled with expanded attorney liability
under the case law hereinafter discussed.

The commission has amended Rule 2(e) in critical particulars twice
since 1970. These amendments appear to have been directly triggered by
the disciplinary proceeding of Paul M. Kauffman," in which a lawyer had
been convicted of wilfully violating federal securities laws but had not been
disbarred by the local disciplinary body of the state bar. Following his
conviction, Kauffman continued to handle securities work and to practice
before the Commission, and of course the burden in this instance was on
the Commission to take affirmative action against the attorney already
convicted of a felony.45 Immediately after that proceeding and apparently
to eliminate that burden, the SEC added subsection (2) to Rule 2(e),
containing additional and more narrow grounds for suspending and disbar-
ring attorneys from securities practice.

Rule 2(e)(2) provides for automatic suspension of an attorney from fur-
ther securities practice if he has been suspended or disbarred by any court
or state or if he has been convicted of a felony or misdemeanor involving

license to practice as a 'right' which cannot lightly or capriciously be taken from him." Id.
at 962.

43. In Kivitz, the hearing examiner found that Attorney Kivitz had, by clear and con-
vincing evidence, engaged in unethical and improper professional conduct. Upon appeal to
the commission, it was stated:

Whether or not the evidence is clear and convincing, and we think it is, in our
opinion all that is necessary to sustain the staff's burden of proof in these proceed-
ings is a preponderance of the evidence. Rule 2(e) proceedings do not affect the

attorney's license to engage in the general practice of law but only his privilege to
practice before us. Murray A. Kivitz, SEC Securities Act Rel. No. 5163 (June 29,

1972), rev'd, 475 F.2d 956 (D.C. Cir. 1973).
44. SEC Exchange Act Rel. No. 8925 (July 2, 1970).
45. See 35 Fed. Reg. 15440 (1970), where the SEC stated that in view of Kauffman, a

clarification of Rule 2(e) was needed:
The need for . . . revision . . .is apparent from a recent situation in which the

attorney, who had been convicted of violating certain provisions of the federal

securities laws, was able to file numerous documents with the Commission during

the approximately 11 months between the conviction and his disqualification by
the Commission. Id. at 15441.
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moral turpitude." Rule 2(e)(3),47 adopted by amendment in 1971, provides
for the temporary or permanent suspension of an attorney who, in any
action brought by the Commission, has been permanently enjoined by any
court of competent jurisdiction from violation of, or aiding a violation of,
the federal securities laws.

Under Rule 2(e)(2) and (3) the attorney loses many of the safeguards he
otherwise enjoyed under Rule 2(e)(1). Under Rule 2(e)(1), the SEC was
empowered to discipline an attorney and to suspend him from practice
only after a hearing and finding that the attorney did not possess requisite
qualifications to represent others, that he lacked in character or integrity,
or that he had engaged in improper professional conduct. In such a
proceeding the burden was, and is, on the Commission. The sanctions of
Rule 2(e)(2) and (3) are automatic. For instance, under Rule 2(e)(3), as
soon as an attorney is permanently enjoined by a court from violating the
federal securities laws or is convicted of such violation, the SEC has the
power under Rule 2(e)(3) to suspend the attorney from SEC practice tem-
porarily. 4 After being served notice of the SEC order, the attorney may,

46. Any attorney who has been suspended or disbarred by a Court of the United States
or in any state, territory, district, commonwealth, or possession, or any person whose license
to practice as an accountant, engineer, or other expert has been revoked or suspended in any
state, territory, district, commonwealth, or possession, or any person who has been convicted
of a felony, or of a misdemeanor involving moral turpitude, shall be forthwith suspended from
appearing or practicing before the Commission. A disbarment, suspension, revocation, or
conviction within the meaning of this subparagraph (2) shall be deemed to have occurred
when the disbarring, suspending, revoking, or convicting agency or tribunal enters its judg-
ment or order, regardless of whether appeal is pending or could taken, and includes a judg-
ment or order on a plea of nolo contendere. 17 C.F.R. §201.2(e)(2) (1973).

47. The Commission, with due regard to the public interest and without preliminary
hearing, may by order temporarily suspend from appearing or practicing before it any attor-
ney, accountant, engineer, or other professional or expert who, on or after July 1, 1971, has
been by name:

(a) permanently enjoined by any court of competent jurisdiction by reason of his
misconduct in an action brought by the Commission from violation or aiding and
abetting the violation of any provision of the Federal Securities laws (15 U.S.C.
§§77a to 80b-20) or of the rules and regulations thereunder; or
(b) found by any court of competent jurisdiction in an action brought by the
Commission to which he is a party or found by this Commission in any administra-
tive proceeding to which he is a party to have violated or aided and abetted the
violation of any provision of the federal securities laws (15 U.S.C. § §77a to 80b-20)
or of the rules and regulations thereunder (unless the violation was found not to
have been willful).

17 C.F.R. §201.2(e)(3) (1973).
48. (i) An order of temporary suspension shall become effective when served by certified

or registered mail directed to the last known business or residence address of the person in-
volved. No order of temporary suspension shall be entered by the Commission pursuant to
this subdivision (i) more than three months after the final judgment or order entered in a
judicial or administrative proceeding described in subparagraph (a) or (b) of this subdivision
(i) has become effective upon completion of review or because further review or appeal
procedures are no longer available.
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within thirty days, petition the Commission to lift the temporary suspen-
sion." In the absence of such a petition, "the suspension shall become
permanent."' In the event such a petition is filed, a hearing is afforded
the petitioner.5 ' At such a hearing the SEC need show only that a court
has permanently enjoined the attorney or found him to have committed
the violation. '2 Once this initial showing is made, the burden shifts to the
lawyer to show why he should not be sanctioned." Furthermore, in a Rule
2(e)(3) hearing, the lawyer "shall not be heard to contest any finding made
against him or facts admitted by him in the [prior] judicial or administra-
tive proceeding. .... '"5

An attorney who is suspended from practicing before the SEC may not
indirectly benefit in any way from his firm's securities practice.25 The Rule
also provides that an entire law firm or partnership may be enjoined or
convicted "by name" for a federal securities law violation. In such a case,
the suspension sanction of Rule 2(e) will achieve the result that
"[plartners and associates of a disqualified firm . . . may not practice
before the Commission so long as they remain members of or are associated
with the firm.""6 The drastic effect of such a sanction on a law firm's
corporate practice is obvious.

As indicated, although Rule 2(e) has been in effect for many years and
although the Rule has been recently amended, it is doubtful there has been
a great deal of practical concern over its application to the Bar. This may
be based in large part on its initial limited use. Further, until the last few
years, the practicing bar may have had a reasonably clear view of its

(ii) Any person temporarily suspended from appearing and practicing before the Commis-
sion in accordance with subdivision (i) of this subparagraph (3) may, within 30 days after
service upon him of the order of temporary suspension, petition the Commission to lift the
temporary suspension. If no petition has been received by the Commission within 30 days
after service of the order by mail the suspension shall become permanent.

(iii) Within 30 days after the filing of a petition in accordance with subdivision (ii) of
this subparagraph (3), the Commission shall either lift the temporary suspension or set the
matter down for hearing at a time and place to be designated by the Commission or both,
and after opportunity for hearing, may censure the petitioner or may disqualify the petitioner
from appearing or practicing before the Commission for a period of time or permanently. In
every case in which the temporary suspension has not been lifted, every hearing held and
other action taken pursuant to this subparagraph (3) shall be expedited in every way consis-
tent with the Commission's other responsibilities. 17 C.F.R. §201.2(e)(3) (1973).

49. Id. at §201.2(e)(3)(ii).
50. Id.
51. Id. at §201.2(e)(3)(iii).
52. Id. at §201.2(e)(3)(iv).
53. Id.
54. Id.
55. Partners of a suspended attorney may not permit the individual to participate in

securities matters before the Commission, to participate in the firm's profits from Commis-
sion business or to hold himself out as entitled to practice before the Commission. SEC
Securities Act Rel. No. 5147 (May 10, 1971).

56. Id.
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responsibilities. Even the series of cases hereinafter discussed, which
tended to upgrade at least the articulation of responsibility, were under-
standable and lent themselves to reasonable implementation. However,
with the rise of uncertainties and with the expansion of attorney
liabilities, Rule 2(e) takes on added significance. The Rule 2(e)(2) and
(3) amendments to the disciplinary rule, when coupled with the parallel
expansion of case law liability discussed hereinafter, results in a situation
wherein an attorney's license to practice before the SEC may be taken
away for mere carelessness or perhaps poor judgment, with the burdens of
proof on counsel 7

PARALLEL EXPANSION OF RESPONSIBILITIES:
BARCHRIS-FRANK-LEACO DATA -NSMC- SPECTRUM,

LTD., Etc.

The attorney's involvement in securities law violations in his profes-
sional capacity has seldom been expressly considered by the courts. Thus,
for many years, there were no explicit definitions as to the extent of an
attorney's liability when acting as an attorney. However, while the war-
head was being implanted in Rule 2(e), research and development was
going forward on the trigger."'

Escott v. BarChris Construction Corp."9 was perhaps the first case to
establish any significant guidelines for the attorney. Purchasers of convert-
ible debentures successfully brought an action under section 11 of the

57, As is true in other areas, "hard cases tend to make bad law." The staff of the Commis-
sion is small and it operates on a limited budget. Yet it regulates a national, and to a growing
extent, international industry. Additionally, it is undoubtedly sensitive to the fact that to the
extent that it wins its cases, there tends to be a widespread prophylactic effect. Therefore,
as a general rule, it picks its "best cases" to pursue. This means that the court and the
Commission itself are treated to a view of the most aggravated sort of misconduct, and as
case law is shaped accordingly,. with that emphasis. The result, in this context, may be to
change drastically the rules of the game with respect to SEC sanctions against professionals.

58. Although attorneys are not primary targets under the Securities Acts, the statutory
and regulatory scheme under the federal securities laws imposes some responsibilities on the
securities practitioner when he renders an opinion in the preparation of a registration state-
ment. Schedule A of the 1933 Act and the various forms prescribed by the Securities and
Exchange Commission for registration of securities under the Act, for example, require that
an opinion of counsel on the validity of the securities be filed as an exhibit in the registration
statement. 1933 Act §7, 15 U.S.C. §77g (1970); Schedule A, 29, 15 U.S.C. §77aa (1970). For
a compilation of the required forms, see 1 CCH FED. SEc. L. REP. 7121-95. The scope of
the attorney's liability beyond that statutory standard of responsibility has seldom been
considered by the courts. E.g., United States v. Benjamin, 328 F.2d 854, 863 (2d Cir. 1964),
cert. denied, 377 U.S. 953 (1964).

59. 283 F. Supp. 643 (S.D.N.Y. 1968). For definitive treatments of the case, see Folk, Civil
Liabilities Under the Federal Securities Acts: The BarChris Case, 55 VA. L. REV. 1 (1969);
Keeffe, Boils and Bubble, Bowling BarChris, 56 A.B.A.J. 92 (1970); Jordan, BarChris and
the Registration Process, 22 S.W.L.J. 790 (1968); Wyan Smith, BarChris: A Revaluation of
Prospectus Liability?, 3 GA. L. REV. 122 (1968); Note, Section 11 Liability-Directors, Under-
writers and Accountants Held Liable for Failure to Use Due Diligence in Preparing Registra-
tion atement, N.Y.U.L. REV. 1030 (1969).
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Securities Act,"' against directors and officers of BarChris (two of whom
were attorneys) who had signed a registration statement containing mis-
statements and omissions of material facts." Both attorneys were held
liable, with the court concluding that they had a duty to make a reasonable
investigation as to the truth of all of the statements in the unexpertised
portion of the statement which they had signed.2 It appears clear, how-
ever, that the BarChris court found the attorneys liable primarily because
of their positions as directors, officers, and signators to the registration
statement rather than in their capacity as attorneys. 3 Nevertheless, it is
submitted, from direct observation, that careful practitioners began gener-
ally to implement in their practice the duties outlined by the court.

In SEC u. Frank," the court did consider the liability of an attorney
acting strictly in his professional capacity. The court held that an attorney
can be liable for misrepresentations in an offering circular or prospectus
when he has assisted in the preparation of the statements and has actual
knowledge of misrepresentations therein.65 The court went beyond the con-
cept of intentional conduct, however, and appeared to recognize a duty on
the part of an attorney to use "reasonable care" when participating in
securities offerings. The court ruled that, even though the attorney may
not be aware of a'misstatement or omission in an offering circular, he will
be liable when information is presented to him in connection with such a
document and he, as a non-expert, could recognize its falsity. The court

60. 15 U.S.C. §77k (1970). For a discussion of attorney liability under section 11 of the
1937 Act, see Small, An Attorney's Responsibilities Under Federal and State Securities Laws:
Private Counselor or Public Servant?, 61 CAL. L. Rlv. 1189, 1192-201 (1973).

61. One attorney had served as house counsel and secretary for BarChris and was not
considered a member of BarChris' inside management. The other attorney was a director of
BarChris. Both attorneys had signed the registration statement.

62. 283 F. Supp. at 698. The 1933 Act provides that the standard of. reasonableness
required is that required of a prudent man in the management of his own property. 1933 Act
§11(c), 15 U.S.C. §77k (c) (1970).

With respect to what an opinion as to the "validity" of a registration statement must cover,
instructions as to exhibit 6 to form S-1 requires the attorney's legal opinion to indicate
whether the securities will be legally issued, fully paid and nonassessable, and, if debt securi-
ties, "whether they will be binding obligations of the registrant. See also Fuld, Legal Opinions
in Business Transactions-An Attempt to Bring Some Order Out of Some Chaos, 28 Bus.
LAW. 915, 932-34 (1973).

63. BarChris indicates that an attorney who accepts a directorship may be required to
meet a higher burden of inquiry than other directors. See, e.g., Loss, The Opinion, 24 Bus.
LAW. 527, 528 (1969): "I find it hard to quarrel with the holding ... that, so far as the non-
expertised portion of the registration statement is concerned, the director who is a lawyer and
who did most of the work on the registration statement has a somewhat greater burden by
way of establishing his defense than the other directors."

64. 388 F.2d 486 (2d Cir. 1968).
65. The extent of attorney Frank's knowledge concerning the allegedly false information

was in factual dispute. The Commission alleged Frank had actual knowledge of the false
representations. Frank's position was that the information had been prepared by officers of
the corporation and that his only "function had been that of a scrivener helping them to place
their ideas in proper form." Id. at 488.
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stated that an attorney will be liable for "closing his eyes to what he [can
seel and readily understand."'" The attorney is liable, of course, only if
the omission or misstatement is material, but the concept of materiality
has also been expanding.

In Felt v. Leasco Data Processing Equipment Corp.," the court observed
that there is "a trend toward broadening the definition of materiality and
concomitantly raising the requirement of disclosure where the law requires
full disclosure."" It noted that the formulation has moved from whether a
reasonable man would have been influenced to act differently to whether
a reasonable man might well have acted otherwise. The Supreme Court's
formulation in Affiliated Ute Citizens v. United States,5 was also that a
reasonable investor "might have considered" the facts important.

This expansion of materiality" ' has proceeded to a point where counsel
no longer has minimum assurance that his good faith and informed judg-
ments are satisfactory. Counsel's burden in stating that he knows of no
material half-truth is, therefore, broad ranging.

Perhaps as important as any standards enunciated in the BarChris and
Frank decisions are the questions which remaioed after the cases. For
example, it was unclear whether an attorney's duty of reasonable indepen-
dent investigation is limited to transactions involving registration state-
ments or whether it applies to all securities-related conduct of the attor-
ney. Also, once an attorney has determined that client conduct may be in
violation of the securities laws, what are his duties with respect to his

66. Id. at 489.
67. 332 F. Supp. 544 (E.D.N.Y. 1971).
68. Id. at 571.
69. 406 U.S. 128, 153-54 (1972).
70. SEC Rule 405, promulgated under the 1933 Act, 17 C.F.R. §230.405(1)(1973), defines

"material" as follows:
The term "material," when used to qualify a requirement for the furnishing of

information as to any subject, limits the information required to those matters as
to which an average prudent investor ought reasonably to be informed before
purchasing the security registered.

The materiality concept is "rapidly losing its content ... [and] the attorney's judgment
that items can be omitted as immaterial becomes an increasingly dangerous exercise." See
Shipman, supra note 1, at 750. List v. Fashion Park, Inc., 340 F.2d 457, 462 (2d Cir. 1965),
determined the basic test of materiality to be whether "[a] reasonable man would attach
importance [to the fact misrepresented] in determining his choice of action in the transac-
tion in question." (Emphasis added.) The United States Supreme Court defined a misstate-
ment or omission as material if "the defect was of such a character that it might have been
considered important by a reasonable shareholder who was in the process of deciding how to
vote." Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384 (1970) (emphasis added). See also
Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972); Feit v. Leasco Data
Processing Equipment Corp. 332 F. Supp. 544 (E.D.N.Y. 1971). Another formulation of the
concept of materiality, used in the context of measuring the materiality of facts relating to
the possibility of an event, is a balance of "both the indicated probability that the event will
occur and the anticipated magnitude of the event in light of the totality of the company
activity." SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 849 (2d Cir. 1968).
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client, the investing public, and the SEC? Two recent enforcement pro-
ceedings, SEC v. Spectrum Ltd.7' and SEC v. National Student Marketing
Corp. ,71 appear to have been tailored to address those issues and to estab-
lish more stringent conduct guidelines for the securities bar.

In Spectrum Ltd., the SEC sought an injunction 3 against an attorney
on the theory that, by an opinion letter, he had violated the 1933 Act
directly by furthering the sale of unregistered shares as a statutory under-
writer,74 and by having aided and abetted a fraudulent scheme.-5 In re-
manding the case to the district court, the court of appeals stated that the
attorney's status as an underwriter might be uncertain but "he could be
liable, nevertheless, as an aider and abettor. . .. "7 In outlining the ap-
propriate standard for aiding and abetting, the court rejected the district
court's standard of actual knowledge77 of the scheme coupled with an in-

71. BNA SEC. REG. & L. REP. No. 321 (Dec. 12, 1973).
72. 360 F. Supp. 284 (D.D.C. 1973).
73. For statutory authority providing that the Commission may bring civil injunctive

actions against any person engaged, about to engage, or who has engaged, in any acts or
practices that constitute violations of the statutory provisions or the rules or regulations
thereunder, see section 20(b) of the 1933 Act, 15 U.S.C. §77t(b) (1970); section 21(e) of the
1934 Act, 15 U.S.C. §78u(e) (1970).

To obtain a permanent injunction against the defendant attorneys the SEC must prove at
trial by a preponderance of the evidence that a statutory violation has been or is about to be
committed and that there is reasonable likelihood, in view of defendant's past conduct, that
there will be future illegal activity. United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953).
Although the suit in W. T. Grant was brought under the anti-trust laws, the same standard
is applicable to cases arising under the federal securities laws. See, e.g., SEC v. Manor
Nursing Home, 458 F.2d 1082, 1100 (2d Cir. 1972); SEC v. Culpepper, 270 F.2d 241, 249 (2d
Cir. 1959). Entry of the injunctive relief prayed for would furnish the Commission with
grounds for sanctioning the defendant attorneys under Rule 2(e) of the Commission's Rules
of Practice. 17 C.F.R. §201.2(e)(3)(1973).

74. Section 2(11) of the 1933 Act, 15 U.S.C. §77b(11) (1970), defines an underwriter as
"any person who has purchased from an issuer with a view to, or offers or sells for an issuer
in connection with, the distribution of any security, or participates or has a direct or indirect
participation in any such undertaking, or participates or has a participation in the direct or
indirect underwriting of any such undertaking ... "

75. The scheme essentially involved the distribution of 2 million shares of unregistered
shares of Spectrum stock acquired through a merger agreement with Westward Corp. for the
purpose of paying off certain debts of controlling shareholders in Spectrum, Ltd. and West-
ward Corp.

76. BNA SEC. REG. & L. REP. No. 231 at E-3 (Dec. 12, 1973).
77. Three elements must be present for aider and abettor liability to exist: first, there

must be an independent wrong; second, the alleged aider and abettor must have knowledge
of the misconduct; and third, he must give some quantum of assistance to the wrongdoing.
For a definitive treatment of aider and abettor liability, see Ruder, Multiple Defendants in
Securities Law Fraud Cases: Aiding and Abetting, Conspiracy, In Pari Delicto, Indemnifica-
tion, and Contribution, 120 U. PA. L. REv. 597 (1972).

It has been suggested that the area of aider and abettor liability based on participation
with "less than actual knowledge" is destined to be "the focal point for expanding liabilities
under the securities laws." Expanding Responsibilities Under the Securities Act Transcript
at 265-66 (S. Goldberg ed. 1973) (remarks of Mark Lipton).



MERCER LAW REVIEW

tent to further it and ruled that one preparing an opinion letter may aid
and abet an illegal distribution of unregistered securities if he is merely
negligent. The court further stated that because lawyers play a unique and
pivotal role in effective implementation of securities law an imposition of
a negligence standard was not overly strict. s It is submitted that Spectrum
is close to being a "hair trigger." Now, an act of carelessness or a judgment
error could result in a career change.

SEC v. National Student Marketing Corp. is an enforcement action
brought by the SEC, alleging violations of the securities laws on the part
of prominent law firms and several of their partners in connection with a
corporate merger involving NSMC. 7

1 The SEC alleges that the attorneys
were informed, prior to closing of the merger transaction, by the account-
ing firm certifying the financial statements included in the proxy material
which was used in connection with the merger, that retroactive adjust-
ments to NSMC's financial statements were necessary to accurately reflect
the corporation's financial status.se Despite such information, the lawyers
issued opinions that the appropriate steps to a merger had been under-
taken and that to their knowledge no violation of securities laws had oc-
curred. The SEC has taken the position that the attorneys had a duty to
disclose the new financial information and resolicit proxies or, in the
alternative, to cease representing their clients and to notify the SEC of
potential securities violations."'

78. Judge Kaufman, who authored the opinion for the Second Circuit, stated:
The legal profession plays a unique and pivotal role in the effective implementation
of the securities laws. Questions of compliance with the intricate provisions of these
statutes are ever present and the smooth functioning of the securities markets will
be seriously disturbed if the public cannot rely on the expertise proffered by an
attorney when he renders an opinion on such matters. BNA SEc. REG. & L. REP.
No. 231 at E-4 (Dec. 12, 1973).

79. White & Case and one of its partners are charged with violating section 17(a) of the
1933 Act, 15 U.S.C. §77q(a)(1970), and sections 10(b), 13(a), and 14(a) of the Securities
Exchange Act of 1934, 15 U.S.C. §§78j(b), 78m(a), 78n(a) (1970), and rules promulgated
thereunder, including Rule 10b-5, 17 C.F.R. §240.lob-5 (1973). Lord, Bissell & Brook and two
of its partners were charged under section 17(a) of the 1933 Act, section 10(b) of the 1934 Act
and Rule lOb-5 thereunder.

80. In the course of reviewing NSMC's financial statements, Peat, Marwick, Mitchell &
Co. discovered that NSMC's report of $700,000 earnings for a nine-month period ending May
31, 1969, was erroneous, that NSMC had actually sustained a loss for that period.

81. In its prayer for relief the SEC contends that the attorneys were required to cease
representing their clients and notify the Commission of the potential securities law violation
if their client failed to satisfactorily revise the misleading financial statements. Complaint

48.
Such a duty "could infringe upon the attorney's advocacy rights and ultimately undermine

the basic lawyer-client relationship by requiring the compulsory 'ratting' on the client."
Comment, supra note 1, at 1018, quoting, Are Lawyers Confidants or Informers? 58 A.B.A.J.
943, 944 (1972). See also Karmel, Attorneys Securities Laws Liabilities, 27 Bus. LAW. 1153
(1972). For a discussion of the effect such a general duty of a disclosure will have on the role
of the attorney, see notes 91-109 infra and accompanying text.
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NSMC appears to be an attempt to establish a much higher standard
of lawyer responsibility than the bar believed it was held to, or, if you will,
to lower the level at which the lawyer's responsibility and liability is trig-
gered. NSMC was concluding its thirteenth merger in nine months. The
accountant's last minute discovery may have demanded a rapid legal
judgment on a complex question-the legality of the NSMC merger. At the
same time, the attorneys were dealing with clients anxious to consummate
the business reorganization. The hangups may well have seemed another
of the eleventh hour crises that classically plague closings.2 The Commis-
sion appears to be saying, in view of those factors, that the attorney must
"police" transactions involving the public shareholders and investor, and
is liable to the extent that his judgment turns out to be less than sound in
an area where core issues are matters of judgment.

When coupled with the amended Rule 2(e) therefore, the judicially and
administratively expanded responsibility and liability of counsel presents
a forbidding potential for the attorney. It should not be difficult to envision
a resultant drastic alteration in the profile of the practice particularly with
respect to risk factors. For example, Kivitz3 illustrates the extent of the
powers granted to the Commission. It demonstrates the dynamics involved
in the superimposition of the administrative agency structure, and the
practical effects of that superimposition, on the trial of a professional. It
highlights the role of the "public interest" concept, as the Commission and
its hearing judges view it. As observed above, a judicial court is mandated
and conditioned to mete out even-handed justice and, indeed, is also man-
dated to protect the rights of the individual through specific presumptions,
when balanced against the collective, or societal, or "public" interests. The
Commission, on the other hand, is mandated and oriented to serve the
"public interest" as an outgrowth of the acts it administers, and indeed,
through its investigative and prosecutorial arms, it is seeking further disci-
plinary authority over attorneys, and apparently intends to exercise it.

82. See Note, Securities Regulation-Attorney's Liability-Advising, Abetting, and the
SEC's National Student Marketing Offensive, 50 TEx. L. Rav. 1265, 1272 (1972). See also,
Freeman, Opinion Letters and Professionalism, 1973 DUKE L.J. 371, 427:

[Tihe SEC's National Student Marketing Complaint involves the interposi-
tioning of corporate counsel between the public interest in corporate democracy
promoted by shareholder votes cast after full and fair disclosure, and the duty of
counsel to assist in executing difficult business decisions necessarily made on the
spur of the moment in the face of changing circumstances. Compounding this
conceptual dilemma is the prospect that counsel's judgment may be challenged
regardless of the position taken. A demand on management that proxies be resoli-
cited may destroy delicate timing and kill off a deal that might be in the long run
best interests of the shareholders. On the other hand, shareholders may well be
expected to second-guess management and its advisors if performance does not
measure up to expectations.

83. Murray A. Kivitz, SEC Securities Act. Rel. No. 5163 (June 29, 1971), rev'd, 475 F.2d
956 (D.C. Cir. 1973). For a discussion of the Kivitz decision, see notes 34-43 supra and
accompanying text.
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Although, as pointed out above, the court of appeals reversed Kivitz,
giving some comfort to professionals; the comfort was short-lived and is
now illusory. Rule 2(e)(3)14 changes the rules of the game. Although the
penalty potentially involved is quasi-criminal in nature, and the loss of a
professional license through the proceeding is the loss of a "right," the
Commission can, through the vehicle of the injunctive proceeding with its
diluted burdens,"5 and the follow-up with Rule 2(e)(3), place the profes-
sional in a position of proving that he should not have his license taken
away from him. He is estopped from relitigating the facts underlying the
injunction. Prior to the amendment of the rule it was not uncommon for
an attorney to consent to an injunction to avoid the cost and publicity of
litigation."' Note that the Rule now provides that the attorney will be
presumed to have been enjoined by reason of the misconduct alleged in the
complaint,"7 where he consents to a permanent injunction. Since this is a

84. 17 C.F.R. §201.2(e)(3)(1973). For a discussion of Rule 2(e)(3), see notes 44-57 supra
and accompanying text.

85. To obtain a permanent injunction against the defendant attorney, the SEC must
prove at trial by a preponderance of the evidence that a statutory violation has been or is
about to be committed and that there is a reasonable likelihood, in view of defendants past
conduct, that "there will be future illegal activity." United States v. W.T. Grant Co., 345
U.S. 629, 633 (1953). Although the suit in Grant was brought under the anti-trust laws, the
same standard is applicable to cases arising under the federal securities laws. See, e.g., SEC
v. Manor Nursing Home, 458 F.2d 1082, 1100 (2d Cir. 1972); SEC v. Culpepper, 270 F.2d 241,
249 (2d Cir. 1959).

Several factors which are usually deemed relevant to the probability of recurrent violations
are the character of the past violations, the number and duration of the past wrongs, the time
which has elapsed since the last violation, the opportunity to commit further illegal acts, the
novelty of the violation and the harmful impact of the injunction on the defendant.

Even though a defendant may have voluntarily ceased committing violative acts, the
flagrant nature of a defendant's past illegal conduct may give rise to an inference that future
violations nevertheless will occur. See, e.g., SEC v. Keller Corp., 323 F.2d 397, 402 (7th Cir.
1963); SEC v. Culpepper, 270 F.2d 241, 249 (2d Cir. 1959); Hecht Co. v. Bowles, 321 U.S.
321, 327 (1944).

86. Prior to the addition of section 3 to Rule 2(e) in 1971, an attorney could consent to
the imposition of an injunction thereby saving himself undue expense and adverse publicity.
Such an option is now effectively foreclosed since the consent to an injunction is presumed
to be an admission of culpability.

87. In any hearing held on a petition filed in accordance with subdivision (ii) of this
subparagraph (3), the staff of the Commission shall show either that the petitioner has been
enjoined as described in paragraph (i)(A) or that the petitioner has been found to have
committed or aided and abetted violations as described in paragraph (i) (B) and that show-
ing, without more, may be the basis for censure or disqualification; that showing having been
made, the burden shall be upon the petitioner to show cause why he should not be censured
or temporarily or permanently disqualified from appearing and practicing before the Com-
mission. In any such hearing the petitioner shall not be heard to contest any findings made
against him or facts admitted by him in the judicial or administrative proceeding upon which
the proceeding under this paragraph (3) is predicated, as provided in subparagraph (i) hereof.
A person who has consented to the entry of a permanent injunction as described in subpara-
graph (i)(A) of this paragraph (3) without admitting the facts set forth in the complaint shall
be presumed for all purposes under this paragraph (3) to have been enjoined by reason of the
misconduct alleged in the complaint. Id. at §201.2(e)(3)(iv).
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ground for professional sanction under Rule 2(e) with the burdens on the
attorney to overturn the sanction, such consents may be rare." The injunc-
tive proceeding will be the logical point for the securities attorney to
initiate defense of his license to practice before the Commission.9

In effect, the Commission has seized the same power over professionals
which it has traditionally had over broker-dealers, investment advisers,
and others specifically governed by the securities statutes, even though the
attorney is not so identified in the acts." The agency is moving, it appears,
to remove the distinctions. Although the attorney's role, in part, as with
all agencies, is to counterbalance the power of the agency and to check its
potential power for abuse, the Commission is lightening that counterbal-
ance.

In summary, the license of counsel to practice before the Commission
may have come to hang by a thread. What effect will this have, as a
practical matter, on the practice of securities law?

Effect on the Securities Practice

The role of an attorney representing a client under the American system
has always been a complex one. He must act as an adviser, planner, drafts-
man, negotiator, and litigator. In most instances he is performing more
than one of these functions at the same time and for the same client.
Traditionally, and throughout, the attorney's primary duty has been to his
client, and he is under an ethical obligation to "represent his client zeal-
ously within the bounds of the law""' and the canons of ethics which govern
his conduct.

The securities attorney has probably always owed, and has known that
he has owed, a higher degree of duty to the public in contrast to his client,
than have attorneys practicing in other fields, since he is involved in vir-
tually every phase of the process of securities distribution and in attempt-
ing to assure that his client makes full disclosure and treats investors
fairly. Even though the securities practice has always been subtle and
complex, until recently, he could still, with some degree of confidence,
fulfill his duty to the public as well to his client. However, the level of the

88. See note 86 supra.
89. Finally, there is the practical problem of the "stay." If the Commission does not stay

the effect of its order pending final disposition of the matter or unless a court allows the stay,
the attorney is really "out of business." With most lawyers that means that they would be
unable to adequately defend themselves, due to the cost of defense in time and money under
our system. In spite of that hardship, I submit that there may be an inclination on the part
of the Commission, as a matter of policy, not to grant a stay, "built-in" to the basis for the
amendments to Rule 2(e), to the effect that an attorney had been able to practice before the
Commission (Kauffman) for an extended time before anything was done legally to stop him.

90. Except for the limited purposes of opinions to be included in a registration statement,
the lawyer is not identified in the Securities Act.

91. ABA Code of Professional Responsibility, Canon No. 7 [hereinafter cited as "CPR"].
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difficulty in fulfilling his role has risen in proportion to the administrative
and judicial adjustments which have been made to the conduct standard
required of him, as exemplified by cases such as BarChris, Frank, Leasco
Data, Spectrum, NSMC.

Although there has always been significant uncertainty with respect to
the securities practice, due to the technical and often indefinite nature of
the laws in the area, 2 the attorney need not have had, and indeed probably
did not have, any undue fear of sanction even under Rule 2(e), providing
he did not engage in intentional or flagrant conduct, but the amendments
to that rule have altered that picture drastically."

Speculating that the SEC is ultimately successful in its contentions in
NSMC, it will be much more difficult for the practitioner to determine
whether he is representing his client zealously "within the bounds of the
law," inasmuch as the bounds of the law will be, as a practical matter, so
much more difficult to track and define. For example, even if it is found
in NSMC from hindsight that the information conveyed by the accoun-
tants to the attorneys was material and that the financial position of the
corporation was materially misrepresented by the financial statements
used, it does not follow that the conduct of the attorneys, in not disclosing
that information, in not soliciting new proxies, and in not withdrawing
their representation and notifying the SEC of the problem, was anything
other than mistaken good faith judgment, based upon the information in
question viewed in connection with all other facts and laws that must be
taken into account in such a corporate reorganization. Nevertheless, the
attorneys will have engaged in proscribed conduct as a result of their
expanded exposure under the securities laws,94 and they may be automati-

92. SEC Disclosures to Investors: A Reappraisal of Federal Administrative Policies Under
the 1933 and 1934 Acts at 56 (1969).

93. There seems to have been a running debate between the enforcement staff on the one
hand and the private bar and securities industry on the other, with respect to the concept of
"certainty" as applied to the law. The view of the staff can be found in specific comments to
the effect that it is in the public interest to maintain clear lines of compliance because to do
otherwise would encourage and enable the agile minds of the unscrupulous to circumvent.
Furthermore, the element of uncertainty is found in the caveats which seem to be consis-
tently built into the interpretive rules which are promulgated in order to build more certainty
into the regulatory framework. This uncertainty in the regulatory scheme compounds coun-
sel's difficulties, not only in advising his clients but in keeping his own "skirts" clean since
his opinion is relative to the conduct of his clients. Where the law is uncertain in the field,
there is now a deepening concern on the part of counsel relative to his own exposure, when
he is called upon to perform his opinion-writing function and with just a dispassionate
consideration of the law as it applies to the facts at issue.

94. The problem of the extent to which an attorney can become a participant in an
allegedly illegal securities transaction is a crucial one. The attorney must necessarily ask
himself: "What is the minimum level of conduct I must engage in before I will be subjected
to liability?" A federal district court in Oregon has taken the position that a lawyer need not
have actual knowledge of an illegal securities transaction in order to become a "participant"
in such sale. The fact that a defendant did not know, and could not have known, of the illegal
quality of a securities transaction, while relevant to the issue of his liability, is not relevant
to the issue of his participation. Black & Co. v. Nova-tech, Inc., 333 F. Supp. 468, 472 (D.
Ore. 1971).

[Vol. 25
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cally disbarred from practice before the Commission under Rule 2(e) upon
such a finding by the Commission or upon an injunction by a court. Such
a result, whether intended or whether only the incidental result of the
parallel, but independent development of expanded attorney liability and
the use and scope of Rule 2(e) will undoubtedly materially change the
profile of the traditional securities practice. 5

As stated, the duty of the securities practitioner is not limited to his
responsibilities to his client. The cornerstone of federal securities regula-
tion is disclosure. Apparently the securities attorney, as an expert in the
law, is considered to be in the best position to see to it that the law relative
to disclosure is obeyed by his client.97 Factually, if there are indications

Although the court was construing an Oregon securities statute and applying it to the
question of whether service of process had been properly effected, the implications are far
reaching. The attorney, in effect, may be a participant merely because "without his assis-
tance, the sale would not have been accomplished." Id.

95. For discussions concerning the effect of recent maneuvers by the SEC against
attorneys see generally Freeman, Opinion Letters and Professionalism, 1973 DUKE L.J. 371,
431-33; Messer, Roles and Reasonable Expectations of the Underwriter, Lawyer and
Independent Securities Auditor in the Efficient Provision of Verified Information: "Truth in
Securities" Reinforced, 52 NEB. L. REv. 429, 449-58 (1973); Shipman, The Need for SEC Rules
to Govern the Duties and Liabilities of Attorneys Under the Federal Securities Statutes, 34
OHIO ST. L. J. 230, 253-57 (1973); Small, An Attorney's Responsibilities Under Federal and
State Securities Laws: Private Counselor or Public Servant?, 61 CAL. L. REV. 1189, 1220-29
(1973); Note, A New Ethic of Disclosure-National Student Marketing and the Attorney-
Client Privilege, 48 NOTRE DAME LAw. 661, 666-70 (1973).

96. The oft-quoted purposes of the federal securities laws is to provide for "full and fair
disclosure to the investing public." Preamble, Securities Act of 1933 [hereinafter cited as
"1933 Act"] ch. 38, 48 Stat. 74.

Pursuant to that purpose the Supreme Court has recognized the Securities and Exchange
Acts to be remedial in nature. In Affiliated Ute Citizens, the Court stated that those statutes
were "enacted for the purpose of avoiding frauds," and are to be construed "not technically
and restrictively, but flexibly to effectuate [their] remedial purposes." 406 U.S. 128, 151
(1972). See also Tcherepnin v. Knight, 389 U.S. 332, 336 (1967), where the Court acknowl-
edged the remedial purposes of the federal securities laws and stated: "One of its central

purposes is to protect investors through the requirement of full disclosure. ... ; 1 Loss,
SECURITIES REGULATION 121-28 (2d ed. 1961, Supp. 1969) ("There is the recurrent theme
throughout these statutes of disclosure, again disclosure, and still more disclosure.")

97. As the Commission has recently hinted, the securities practitioner occupies a "partic-
ularly strategic" and "especially central place"

in the investment process and in the enforcement of the body of federal law aimed
at keeping that process fair. . .. [Tlhe task of enforcing the securities laws rests
in overwhelming measure on the bar's shoulders. These [are] statements of what
all who are versed in the practicalities of securities law know to be a truism, i.e.,
that this Commission . . . is peculiarly dependent on the probity and the diligence
of the professionals who practice before it. Very little of a securities lawyer's work
. . . is in courtrooms where the pressure of vigilant adversaries and alert judges
checks him. He works in his office where he prepares prospectuses, proxy state-
ments, opinions of counsel, and other documents that we, our staff, the financial
community, and the investing public must take on faith. Emanuel Fields, SEC
Securities Act Rel. No. 5404 (June 18, 1973).
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that the client's statements are materially false and misleading the lawyer
cannot and should not close his eyes to those indications." To have actual
knowledge of misstatements or omissions, or to recklessly disregard the
existence of those facts should be sufficient for the imposition of liability
upon the lawyer. For instance, once the lawyer has such knowledge with
respect to an offering circular or prospectus he is preparing, he should not
proceed. Moreover, now, if he files such a document without reasonably
satisfying himself that the statements therein are in fact materially true
and not misleading, the lawyer faces liability if the statement is, in fact,
materially false.

The practice is further complicated in that often reasonable minds may
differ as to what the law governing a particular securities matter is or
as to the application of that law to a given factual situation. In such
instances, the attorney, with the data he is able to gather, should, in good
faith, try to arrive at a reasonable interpretation of the law and be prepared
to defend that judgment. He must also make some verification of the
underlying material facts, even when his opinion goes only to legal issues,
at least when the opinion is connected with the distribution or anticipated
distribution of securities to the public, in the light of his public responsibil-
ity.

The combination of expanded Rule 2(e) and increased attorney liability
may constitute a strong deterrent to such an approach, however. Instead
the tendency may be for the practitioner to be overly concerned over his
own potential liabilities. With such exposure, it may be questionable that
many attorneys will still be willing to zealously represent a client in that
capacity if the client's position is not clearly and undoubtedly in compli-
ance with any and all views of the securities laws, rather than just argu-
ably so, even though the securities laws are still unclear and nebulous in
many areas and are subject to varying interpretations. This situation may,
quite naturally, result, therefore, in a client's position justifiably being in
opposition to a view held by the SEC.

Traditionally, an attorney could properly and safely advise his client of
his position and inform him that at least some law supported it, and then
he could undertake to zealously defend and advocate that client's position
in opposition to the government, which may have taken an opposite posi-
tion.

Even in the role of an "assistant enforcer," in directing, encouraging,
and assisting his client to comply with the securities laws the lawyer has
a duty to attempt to minimize the extent to which those laws interfere with

98. SEC v. Frank, 388 F.2d 486 (2d Cir. 1968).

[Vol. 25
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the client's legitimate objectives."' In essence, the lawyer must match his
client's objectives and needs against the relevant laws and attempt to
mesh them. Where there is an irreconcilable conflict, of course, the lawyer
should insist upon compliance with the law. The securities lawyer is typi-
cally the antithesis of the tax practitioner who is a "loophole finder,""', and
in fact is as concerned with proper enforcement as any staff member (with
all due respect to the enunciated view in that regard of that eminent
practitioner and former SEC chairman, Manuel F. Cohen). This is not
intended to cast any aspersions as to our brethren at the tax bar, as their
role is vastly different from our own. They are dealing with laws which
have an entirely different philosophical underpinning. The shaping pro-
cess of those laws and that philosophy and the mandate to counsel, of
course, are quite different.

This function of the securities attorney is made particularly difficult by
the lack of certainty and predictability in this sort of practice. Extremely
serious judgmental problems are created by the very nature of the securi-
ties laws which require that all "material" information be disclosed to the
public."" In many cases the materiality, or lack of it, presents a difficult
question on which reasonable minds may and will differ. The lawyer, at
present, may well build into his attitude, his expressed opinion, and his
approach to the resolution of the difference in view, his concern that his
good-faith judgment and counsel to his client may well be second guessed
by a court, not only through a suit by the client against him, but by the
government against him in an injunctive proceeding and/or a proceeding
to lift his license, and parallel or subsequent class actions for damages by
"almost anyone." His concerns are difficult enough when he must correctly
advise his client at the risk of a malpractice action by the client against
him, but now he must constantly and increasingly look to his own obliga-
tions to the public and attempt to determine at what point his participa-
tion in the matter may subject him to liability to the public as well as
government sanction. With the risks so high (and rising), it is conceivable
that the number of attorneys who remain in or enter the securities practice
will decrease."'2 Of those who remain in or enter into the securities practice,

99. It is the lawyer's "positive duty to show the client how to avail himself to the full of
what the law permits." CPR, Ethical Considerations 7-1, n.6. (footnote omitted) (referring
to a tax lawyer).

100. "The securities bar is getting to be like the tax bar; it's specializing in finding
loopholes in the law.'" Wall St. J., Feb. 15, 1972, at 17, col. 4.

101. For a discussion of the expansion of the materiality concept, see notes 67-70 supra
and accompanying text.

102. The trend, desirably, should not inhibit the practitioner from performing his proper
functions. But will it? Hopefully, the trend of increased attorney liability will not unduly
drain the vigor of the Bar or decimate the ranks of ethical, aggressive, and competent people.

One commentator has recently noted that an increase in SEC controls over attorney con-
duct "would ... have the effect of significantly reducing the already declining number of
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many may follow the conservative route of limiting their practice exclu-
sively to litigation or, alternatively, to securities work which does not in-
volve litigation, on the theory that it is entirely too difficult to maintain a
proper focus with respect to both. The office practitioner must spend so
much of his time and energy and must build his frame of reference, so as
to insure that his client is in total compliance with the government's inter-
pretations of the law, and to insure the protection of the "public interest,"
that it will be overly difficult for him to "change hats" when called upon
to represent that client with the zeal required in litigation.

The examples chosen, and undoubtedly there are many more which
could be fruitfully considered and discussed, will undoubtedly present
even greater difficulties for the practitioner who handles securities mat-
ters on an occasional basis. Aside from occasional miscreant behavior,
there is insufficient competence on the part of "occasional" securities
practitioners which can probably be attributed to a lack of knowledge with
respect to the "then" state of the administrative "gloss" on the written
law, and to lack of a "feel" for the concepts which thread through the fabric
of the system and structure of the law and the industry. This familiarity
may only come, if it does, with total and constant immersion in the securi-
ties practice. It would seem foolhardy to practice securities law without
spending adequate time and effort to become thoroughly versed and cur-
rent in the substantive law. The present trend seems to represent a sort of
"crackdown" on the profession. Implicit is the assumption that the legal

lawyers willing to practice in the securities areas. The fees [ofi the lawyers who do practice
in the securities area will increase significantly both because of the extra liability and because
of [sic] the supply of securities lawyers will diminish while the demand remains constant.
If there are fewer lawyers doing the same total amount of work, the increasing time pressures
will tend to lessen the effectiveness of an audit which is already impractical. Such a rule
would also be unfair to the advocate and to the client." Messer, Roles and Reasonable
Expectations of the Underwriter, Lawyer and Independent Securities Auditor in the Efficient
Provision of Verified Information: "Truth in Securities" Reinforced, 52 NEB. L. REv. 429, 457
(1973).

In any event, I would suggest that the prudent practitioner would do well to pay considera-
ble attention to the organization of his personal affairs as well as to his own personal
compliance with the securities laws, which should receive a special sort of attention over and
above that he traditionally pays to the relatively standard canons of ethics. Without attempt-
ing to detail that matter in this article, suffice it to point out that the increase in the number
of injunctive actions which now trigger Rule 2(e) will also undoubtedly foster an increased
number of private civil suits for damages.

Further, the increasing likelihood of private civil litigation which does tend to parallel or
follow on closely SEC enforcement actions will focus, and in fact already has focused, atten-
tion on liability insurance coverage or the possible scarcity of it. With respect to securities
work, the traditional "fraud" exclusion in policy coverage originally drafted in the light of
common law concepts of fraud has been used by carriers to question and in some cases deny
coverage in securities cases, although such cases often involve a comparatively "diluted" sort
of fraud. This combination of factors may well cause legal fees to rise dramatically, another
potential by-product of the relationship between the expansion of attorney liability and the
extension of Rule 2(e).

[Vol. 25
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profession has failed to adequately regulate itself. It is said with ever-
increasing frequency that there is a very special public interest in this
business, that the attorney plays an integral part in the system of securities
distribution, and that misbehavior on his part with respect to that process
requires some special attention. It has been assumed for some time that
the intensive screening every attorney undergoes with respect to character,
ability, and academics is adequate to prepare him for any sort of practice.
Given the various complexities, responsibilities, and risk factors in this
business, the assumption may come to be questioned. In any event, the
core effect of the expansion of attorney responsibility when considered in
connection with the parallel development of Rule 2(e), is to pervade the
practice with a collateral concern which may inhibit the attorney's func-
tion and his relationship with his client, and indeed may affect the total
balance of the industry by virtue of that inhibition.

Practically speaking, what does the practice involve today? What pro-
file, what frame of reference must the practitioner build and maintain?
What sensitivities must he develop with respect to his role, and with regard
to the various relationships he becomes involved in? Certainly, increasing
attention must be paid by counsel to his own conduct, due to the signifi-
cant and multi-faceted role he plays, and more and more, pragmatically,
because of the rash of injunctive actions and other enforcement actions
involving attorneys. Of course, counsel must not involve himself with an
intentional or knowing violation. But further, since Spectrum and the
NSMC Complaint, he must be aware that carelessness and/or bad judg-
ment can apparently cost him his license to practice before the Commis-
sion, through the vehicle of amended Rule 2(e).

In any event, the securities practitioner must be prepared to be:

A Lawmaker

Responsible counsel must read the law and the proposed law on a current
basis to be informed and to be able to advise his clients. Also, if he opposes
regulatory proposals, in part or in whole, for legitimate reasons, he has a
responsibility to take the time to make his views known. He should serve
on appropriate committees, through which efforts are made to contribute
affirmative input into the general supply of data which will underly the
body of law governing the industry and his practice. Further, and through
the vehicle of litigation, he not only is free to, but should advance any
proper theory for change of that law through judicial test. In short, he
should dedicate a share of his efforts to making responsible contributions
with respect to the industry and his practice.

A Counselor

The practitioner must be prepared to be an instructor and counselor to
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his client. This means that, in order to teach the client the law as it is and
the policy behind it, he must also for the client's own protection, make him
aware of the current views of the Commission and the staff as to what the
law is or should be. He must be thoroughly versed in the law, and as to
the ways of compliance; to the extent he cannot secure compliance or at
least an honest effort at compliance on the part of his client, he should
refuse to lend his skill and effort to the cause of that client. The lawyer's
role as counselor, simply stated, is to adjust his client's legitimate objec-
tives to the requirements of the securities laws. In this advisory capacity,
the lawyer should "exert his best efforts to insure that decisions of his
client are made only after the client has been informed of relevant consid-
erations.""'

The responsibility of an attorney when he counsels a client is morally,
if not legally, greater by virtue of his influence over the conduct of the
client. When he is placed in a situation in which ethical dilemmas arise,
he must correlate the attorney-client relationship on the one hand, with
the pervasive regulatory scheme adopted "for the protection of investors"
on the other.

An Enlightened Scriviner

The securities lawyer must be much more than a scriviner when called
upon to draft documents, not only for the protection of the client and the
public, but particularly now, in his own self interest, and for his own
protection. He must invest all of his skill and effort into any documents
he prepares which relate to the distribution of securities, and also into the
verification of the data upon which the documents are based. In a very
critical sense, he is involved as the "first line of enforcement" in this facet
of his craft. He can no longer take comfort as the "mere" scriviner. He
must have a clear understanding of his role in this regard. Finally, as an
investigator into the factual data, and as the sculptor of the written prod-
uct, the cases have turned this aspect of the practice into an adversary
process, involving attorneys and accountants on one side (though not al-
ways), and the issuer on the other, with the battle lines capable of shifting
on occasion, and counsel mandated to be an advocate for the "public
interest."

An Advocate

Although under our system the role of an attorney has been and is
"multi-faceted," that role has always, to some extent, involved advocacy.
In that function, the attorney has in the finest sense been a "champion,"
and, as such, has been expected and, indeed, has been required to offer the
most vigorous defense of the cause of his client that his abilities and ener-
gies allow." 4 The only qualification has been that he must fight within the

103. CPR, Ethical Consideration 7-8.
104. The Normans introduced trial by battle into the Anglo-Saxon legal trial system from
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ring of rules of ethics, evidence, and procedure governing the contest. The
"art" of advocacy has been well understood in this country since its begin-
nings. In the trial of Thomas Paine, the defendant's attorney addressed the
court with the following words: "I will now lay aside the role of an advocate
and address you as a man."" 01 This evoked the following response from the
court: "You will do nothing of the sort. The only right and license you have
to appear in this court is as an advocate.'

One of the fundamental premises underlying this role has been the ac-
cepted policy that, within the imperfect society of civilized man, the
ultimate precision which can be achieved with respect to the final solution
of disputes is through an adversary system, wherein the opponents contend
with their might, through skilled representatives, before impartial arbiters.
All follow a prescribed set of rules, to guarantee evenhanded treatment and
an atmosphere of fairness. This synthesis produces, by and large, just and
equitable results.

The author recalls making a strong statement in 1970, after having ob-
served several securities broker-dealers with whom he was acquainted go
into bankruptcy, attendant enforcement proceedings, and collateral civil
suits, that entry into business should not be so easy; the state of the law
and practice in that regard, was not only contrary to the public interest,
but also contrary to the interests of the entrants themselves, as the results
could be the destruction of their fortunes and reputations and sometimes
worse. The author further recalls making a public statement in 1973 to the
effect that the proposed new NASD standards for entry into the industry
seemed harsh, capricious, and overly subjective, followed by a written
comment. Further, the author recalls working vigorously through defensive
litigation, to keep some of the broker-dealers referred to above in the busi-
ness in some capacity, with varying degrees of failure.

This sort of seemingly paradoxical conduct may have prompted a re-
mark to an attorney by a seasoned SEC broker-dealer examiner to the
effect that the lawyer "spoke out of both sides of his mouth." He went on
to say that if the lawyer really meant what he said about the need for
stricter rules and enforcement, he should not fight so hard for his client in
enf6rcement proceedings. Being a normal sort of fellow, he could not, ob-
viously, relate to the disintegrated existence the practitioner lives. He
could not understand that, although counsel's view as to legality and mo-
rality overall was similar to his own, counsel has a multi-functional role
under our system.

Some firms have elected to take a conservative route, to "get their heads
straight" by limiting their securities practice to litigation. It could be

which the American system derives. In the latter part of the twelfth century the use of
professional champions became common. WALSH, A HISTORY OF ANGLO-AMERICAN LAW 78-83
(2d ed. 1952).

105. R. Du CANN, THE ARr OF THE ADVOCATE 40 (1969).
106. Id.
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argued that such an approach is the proper one. Certainly it is appropriate
if a firm is unable to shift continually from litigation to counseling without
stripping psychological gears. It is submitted that an argument can be
made, however, that the substantive understanding of the securities coun-
selor may make him the logical choice to take part in defense work. It
certainly is not necessary for him to reject defense work out of hand. This
is part of his field. Where else is a defendant to go for that sort of under-
standing?

Be that as it may, the threshold question for the attorney as advocate is
whether he should "take the case." Once that question has been answered
in the affirmative, he is no different from any other lawyer acting in that
role. He must commit himself to represent, with all of his skills and vigor
the cause of the client, presenting every legal and factual defense which is
ethically and properly available. Once he has accepted the representation,
his client's interest and problems are his. If he is unable to "wear that hat"
comfortably, he should refer the case elsewhere. He must pit his energy and
skill against the weight and sophistication of the administrative structure
and system. Even in the early stages of representation, his duty is to
"represent his client zealously within the boundaries of the law.''' 07 He
must advance those proper inferences of fact and constructions of law
which would tend to allow his client to prevail. 08 Although we are witness-

107. CPR, Canon No. 7. Irrespective of his responsibility as a guardian of the public
interest, and as the protector of the investor, when he accepts the assignment to represent a
client in the context of advocacy, he must focus his complete attention and his energies on
the representation of that client and not allow his sensitivities to the other investors which
might be involved to dilute his focus. He is not the "balancer of the interests" in that role.
The system is, or at least it is structured to perform that function.

108. That statement is subject, of course, in this practice, to the qualification that counsel
must refuse to continue to act for the client where the disagreement between counsel and
client is so fundamental, compliance with the client's wishes would prevent counsel from
fulfilling his proper function to the public. For instance, as to the latter caveat, it is entirely
appropriate that the so-called "Due Diligence" meetings connected with an underwriting or
the production of an opinion have become adversary in nature between client and attorney.
In such situations the attorney's duty to his client is not totally as an advocate for his
interests, but is also to the public. It is submitted, however, that although the client might
not entirely agree, the result, a more materially accurate and complete product, serves to
protect both.

Commentators and judicial decisions have often recognized the distinction between ac-
countants and attorneys to support the proposition the attorney's primary responsibility is
to his client. In American Fin. Co., 40 S.E.C. 1043, 1049 (1962), the Commission determined
that an accountant who also served as a lawyer for a registrant was not "independent" under
the SEC's accounting rules and stated:

Though owing a public responsibility, an attorney in acting as the clients' advisor,
defender, advocate and confidant enters into a personal relationship in which his
principal concern is with the interests and rights of his client. The requirement of
the Act of certification by an independent accountant, on the other hand, is in-
tended to secure for the benefit of public investors the detracted objectivity of a
disinterested person.
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ing what may be only the beginning of the evolution of a new sort of
performance standard for the securities practice, it is submitted that, in
order to preserve a proper balance in the entire enforcement process, a
vigorous, vocal defense bar, involved at all stages of the defense, is
essential even if undertaken at the risk of some schizophrenia.

The Enforcer

The securities practitioner should learn the rules and follow them. He
should press for proper changes therein. This function threads through all
of the others. Counsel should teach his clients the law as it is, the policies
behind it, and, for their own protection, what the staff believes it is and
should be. He should insist on compliance by his clients with the law, and,
to the extent he cannot secure that compliance, or a good faith willingness
to attempt compliance, he should refuse to lend his skills to their cause.
He should attempt to become sufficiently sophisticated to be able to
make some judgments as to what they are likely to do, irrespective of
what they might say they intend to do. Whether or not he then follows
his visceral reaction in the matter or allows them the chance to take "one
bite," is probably dependent upon his views of the risk factors involved.

Should he report? Should he be an informer? Beyond the canons on
the matter,""' he must leave that issue to the judgment of the courts. The
real-life problem for counsel is now, and probably will be after the decision
in NSMC, how does one evaluate the proposed client conduct? That will
require sound understanding of the philosophy of disclosure under the
securities laws and of the balancing of the various interrelated interests
governed thereby.

CONCLUSION

The securities lawyer is so directly involved in the distribution of securi-
ties to the public, and in the trading of those securities in the market place,
that he must be extremely sensitive to his responsibilities and should seek

If there is a development of the law in the direction of liability on accountants, should
there be liability upon lawyers equally? The answer would seem to be in the nature of
the representation that is made by each.

The language of the American Institute of Accountants says: "I am objective and impartial.
I am mindful of the interests of strangers who may rely on my opinion as on my clients'
interests." A lawyer says, "I am a partisan. I have been retained by my client. I owe him my
full loyalty and responsibility. I Want everybody to know that those are the rules of my
profession."

109. A lawyer who receives information clearly establishing that his client has, in the
course of the representation, perpetrated a fraud upon a person or tribunal shall promptly
call upon his client to rectify the same, and if his client refuses to do so, he shall reveal the
fraud to the affected person or tribunal. CPR, Disciplinary Rule 7-102 (B)(1).
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to maintain an especially high level of conduct, irrespective of disciplinary
Rule 2(e). However, it is submitted that the nature of the practice itself
shapes the conscientious, ethical practitioner into the appropriate mold,
and that, by and large, the securities bar presently is a real "first wave of
enforcement" in the industry. In the author's judgment, based upon per-
sonal observation, securities attorneys throughout the country are gener-
ally sensitive, responsible, studious professionals. The profession has its
"bad actors," but they are not unique to the securities field. Most securi-
ties lawyers have been "the cop on the beat" to an extent not fully appre-
ciated by the Commission or the courts. But, how could they fully appre-
ciate it? Good, sound legal work does not often become the subject of
briefs, arguments, Commission hearings, or court trials.

One might contend that the final solution to the problem of adequate
protection for the public investor would be to ban the offer and sale of
securities, carrying the "but for" test to its logical extension. Naturally,
that would not work, as it would stifle the other proper interests involved
such as the preservation of healthy capital markets. So long as securities
are offered and sold to the public, the interests involved in that process
will require a strong, independent bar which participates in the total pro-
cess from the creation and in the shaping of the body of law governing
conduct in the industry. That freedom and strength constitutes one of the
balance wheels in the machine. It should not be eliminated or enervated
because of the miscreant behavior of a few at the altar of the "public
interest." In fact, as stated, the continuation of its strength is in that
interest.

It is argued that an increase in the attorney's responsibilities may be
justified on the ground that the privilege of appearing and practicing be-
fore the Commission imposes a corresponding obligation to assist in
achieving the protection of investors and the public interest that the secur-
ities laws are designed to serve. However, it could also be contended that
any system of regulation must allow sufficient latitude for an attorney in
good faith to practice the law without an emasaulating concern that he
may lose his license should he err.

One may disagree with the additional regulation. One may not believe
that this is the sort of sacrifice that ought to be required in the name of
additional protection for the investing public. One may not agree that the
paramount role the attorney occupies in the investment process mandates
that greater controls and responsibilities be placed upon him. There is a
great deal of disagreement, certainly as to what the responsibility of the
Bar is to the investing public. It can be argued that the private practitioner
does have to constantly consider not only that responsibility, but his re-
sponsibility to his client, to the Bar, and to the public as a whole, while
the Commission is charged with the protection of one interest. It is as-
signed to be the "watchdog" for one client. One, now retired, regional
administrator has said, "I have one client, and it is always right."

[Vol. 25
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However, these are the rules of the game. One is entitled to fight for
changes which he believes should be made, and may arguably be bound,
in that regard, as a matter of duty, in the "public interest." However, once
the rules are passed, one has no valid choice but to live by them if one is
to live in that world.

In summary, then what is to be done? First of all, the attorney must
act to some extent as the "first wave of enforcement," the "cop on the
beat." As Louis Auchinloss's fictional character Judge Howland said in
THE PARTNERS, "Learn to hate the person who asks you to do bad things."
The lawyer should represent people who act in good faith and who will
attempt to follow his advice, before the fact, and give sound, conservative
advice, attempting to anticipate the trends of the law and to keep up with
its nuances. After the fact, he should pick and choose clients, but once he
has chosen, he should represent him with all of his ability, within ethical
limits. He should not let the rigorous controls deter him from being what
he must be to contribute what he must to the profession. He must not be
intimidated or tyrannized, regardless of the direction of the intimidation
or tyranny. He must not soften his views to aid his clients to accomplish
their notions. He must be firm at all times. He must adapt to being the
"cop on the beat," but unlike that "blue knight," he must defend in court
those people to whom he is trying to teach compliance; further unlike him,
the lawyer may not always be able to rail against the unfairness of a given
law with a completely clear conscience as his role is, in part, the creation
and shaping of that law.

The securities laws was designed to protect the investing public without
frustrating other legitimate and desirable societal objectives and policies.
The collateral concern because of the regulatory and liability over burden
must not unduly restrain the securities lawyer or deter him from carrying
out his positive duty to aid his client. As important as the role of advocacy
traditionally has been, and as it still is, to our jurisprudential system, new
demands for increased protection for the investing public must not dilute
on or destroy that role.

This is the world in which the security lawyer lives. This is "the way it
is." His responsibilities are diverse, and the subtleties many and complex,
but that is what he is paid for. If the lawyer can stand it, it may be because
he has finally achieved "functional schizophrenia"! He will also likely have
a tendency to be upright, concerned over morality in public affairs, intoler-
ant of chicanery, and able to deal with extreme complexity in people and
situations.
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