
CONSTITUTIONAL LAW-OBSCENITY-
CONSTITUTIONALITY OF GEORGIA STATUTE
PROSCRIBING OBSCENE LANGUAGE IN THE

PRESENCE OF WOMEN OR CHILDREN UPHELD

In Breaux v. State' the Supreme Court of Georgia upheld the constitu-
tionality of the state statute prohibiting obscene language in the presence
of women or in the presence of children under the age of fourteen.2 The
defendant was accused of making an obscene remark to an eleven year old
girl' and first appeared at a commitment hearing in the Municipal Court
of Atlanta, where the charges were dismissed because the court did not
consider the language purportedly used by the defendant to be obscene or
vulgar. Thereafter the defendant was bound over to the Criminal Court of
Fulton County, found guilty, and sentenced to 12 months in jail. After a
motion for a new trial was denied, the defendant appealed to the Supreme
Court of Georgia on grounds4 which included the assertion that the statute
under which he was convicted was on its face vague and overbroad 5 and
therefore unconstitutional. The Georgia Supreme Court rejected that con-
tention and affirmed the judgment of the trial court.'

Problems of overbreadth and uncertainty in statutes have plagued the
courts for decades.' In THE ENTERPRISE, decided in 1810, Mr. Justice
Livingston, writing of an act of Congress which prescribed the conditions

1. 230 Ga. 506, 197 S.E.2d 695 (1973).
2. GA. CODE ANN. §26-2610 (1972) provides: "Abusive or Obscene Language. A person

who commits any of the following acts is guilty of a misdemeanor: (b) Without provocation,
uses obscene and vulgar or profane language in the presence of a female or a male under the
age of 14 years .. "

3. The defendant allegedly asked the girl "Have you ever been laid?" 230 Ga. at 508, 198
S.E.2d at 696.

4. The defendant also contended in his appeal that the evidence was not sufficient to
convict him and, in the alternative, that the child did not understand the meaning of the
words "Have you ever been laid?" and therefore no crime had been committed. The court
refused to sustain either of these arguments. Id. at 508-09, 198 S.E.2d at 696-97.

5. The words overbreadth and vagueness will be used interchangeably in this note. For a
discussion of the functional difference in the terms as used in the void-for-vagueness doctrine,
see Note, The First Amendment Overbreadth Doctrine, 83 HARv. L. REV. 844, 871 (1970).

6. Unfortunately, the Georgia court's decision in Breaux will in all likelihood never be
reviewed by a higher court. Several weeks after the original verdict and sentence were handed
down by the Criminal Court of Fulton County the sentence was modified and reduced to a
$500.00 fine. The defendant is financially unable to bear the cost of an appeal which would
cost far more than the fine, according to a letter from defendant's counsel to this writer dated
July 9, 1973.

7. For a chronological list of developmental cases in this area prior to 1914, see Collins,
Unconstitutional Uncertainty-An Appraisal, 40 CORNELL L. REv. 195, 199 n.8 (1955).

8. 8 F. Cas. 732 (No. 4499) (C.C.N.Y. 1810).
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for the forfeiture of a ship and its cargo, concluded: "It should be a princi-
ple of every criminal code, and certainly belongs to ours, that no person
be adjudged guilty of an offense unless it be created and promulgated in
terms which leave no reasonable doubt of their meaning."' Eighty years
later the Supreme Court of the United States was likewise convinced that
a person should be able to know in advance if a contemplated act was
subject to criminal penalties vel non. In United States v. Brewer0 the
Court quoted from earlier decisions in making the definitive statment that
"laws which create crime ought to be so explicit that all men subject to
their penalties may know what acts it is their duty to avoid.""

The doctrine that statutes couched in vague and uncertain terminology
are invalid and unenforceable was carried over into the twentieth century,
appearing in two important cases decided within a year's time: Nash v.
United States 2 and International Harvester Co. v. Kentucky. 3 Although
in both opinions there was adherence to the general notion that certainty
and definiteness are required of statutory language, a more rigid standard
of statutory certainty was called for in International Harvester than in
Nash.'4 The vacillation exhibited in these two cases has continued to ap-
pear in the Supreme Court's void-for-vagueness decisions, establishing
what has become a characteristic of decisions in this area: a fluctuation in
the standards of definiteness and certainty required of statutes, especially
those which subject a person to criminal penalties for their breach. 5

The legal rationale used by the Court until the time of International

9. Id. at 734.
10. 139 U.S. 278 (1891).
11. Id. at 288. At this same point in time the Georgia Supreme Court was echoing similar

sentiments regarding definiteness and certainty in statutory language. See Savannah, Fla. &
W. Ry. v. Daniels, 90 Ga. 608, 17 SE. 647 (1892).

12. 229 U.S. 373 (1913).
13. 234 U.S. 216 (1914).
14. In Nash, which dealt with an indictment charging conspiracy under the Sherman

Antitrust Act, the Court acknowledged the formula set out in Tozer v. United States, 52 F.
917 (E.D. Mo. 1892), that the criminality of an act cannot depend upon whether a jury thinks
it reasonable or not. But the Court qualified this strict standard by declaring that because a
statute contains in its definition an element of degree as to which estimates may vary, such
is not enough to invalidate the statute. 229 U.S. at 377.

In International Harvester Co. the Court deliberated the validity of Kentucky statutes
designed to outlaw price fixing combinations and whose criminal sanctions were based on the
"real value" of merchandise. The Court noted that the wording of the statutes was too
uncertain because to require merchants to guess at the value the community would place on
merchandise would be practically an impossibility. 234 U.S. at 223-24. The decision in Nash
was held not to be inconsistent with the later decision on the basis that under the statute
dealt with in Nash, members of the public were dealing with actual conditions, while under
the Kentucky law one would be forced to say what prices might be in an "imaginary" world.
Id. at 222.

15. Compare United States v. L. Cohen Grocery Co., 255 U.S. 81 (1921) and Cline v. Frink
Dairy Co., 274 U.S. 445 (1927) with Edgar A. Levy Leasing Co. v. Siegel, 258 U.S. 242 (1922)
and United States v. Ragen, 314 U.S. 513 (1942).
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Harvester was an outgrowth of the common law rule that criminal statutes
are to be strictly construed.'6 In 1926 Connally v. General Construction
Co. 7 made its mark in the developmental line of void-for-vagueness deci-
sions by enunciating a constitutional basis for striking down vague or
overbroad statutes.

The provisions of an Oklahoma statute which made criminal a govern-
ment contractor's payment to laborers, workmen, and mechanics of" 'less
than the current rate of per diem wages in the locality where the work is
performed.' "8 were attacked on the ground that the statute provided no
ascertainable standard of guilt; that those subject to the statue were de-
prived of their liberty and property without due process of law, in violation
of the fourteenth amendment to the United States Constitution. Mr. Jus-
tice Sutherland, in delivering the opinion of the Court, sustained this
contention:

The result is that the application of the law depends not upon a word of
fixed meaning in itself, or one made definite by statutory or judicial defi-
nition, or by the context or other legitimate aid to its construction, but
upon the probably varying impression of juries as to whether given areas
are or are not to be included within particular localities. The constitu-
tional guaranty of due process cannot be allowed to rest upon support so
equivocal.'"

With the pronouncement in Connally of the constitutional premise for
invalidating ill-defined legislation, statutes in a variety of areas of the law
were found to be subject to attack for being constitutionally defective from
a procedural standpoint. The language in the statutory prohibitions was
found so obscure that it failed to give adequate warning to those who might
be subject to the penalties for failing to conform. 0

An alternate basis for the Supreme Court's checking vague legislation
has emerged in several decisions which set the tone for an analysis of the
Georgia Supreme Court's decision in Breaux. This progression of decisions
has as a common theme the review of attacks on legislative enactments
from the standpoint of substantive due process-where the legislation was
so broad and inclusive that it thwarted or punished conduct protected by

16. United States v. Reese, 92 U.S. 214, 221 (1875).
17. 269 U.S. 385 (1926).
18. Id. at 393.
19. Id. at 395.
20. Yu Cong Eng v. Trinidad, 271 U.S. 500 (1926) (Unlawful to keep business records in

any language other than English or Spanish); Champlin Ref. Co. v. Corporation Comm'n of
Okla., 286 U.S. 210 (1932) (Unlawful for oil wells to be used so that there is "waste");
Lanzetta v. New Jersey, 306 U.S. 451 (1939) (Providing for punishment of any person "not
engaged in any lawful occupation, known to be a member of any gang consisting of two or
more persons, who has been convicted at least three times of being a disorderly person, or
who has been convicted of any crime"); Federal Trade Comm'n v. Ruberoid Co., 343 U.S.
470 (1952) ("Cease and desist order" of Federal Trade Commission).
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the Constitution.2
1

Two such cases were decided in the 1930's at a time when communism
was receiving wide publicity as an internal political and philosophical
threat. In Stromberg v. California2 the appellant challenged the constitu-
tionality of a California law which condemned the display of a red flag in
a public place or in a meeting place as a sign or symbol of opposition to
organized government or as an "invitation . . . to anarchistic action." In
looking to the question of whether any of the clauses of the statute were
upon their face repugnant to the United States Constitution so as not to
constitute a lawful foundation for criminal prosecution, the Supreme
Court affirmed the concept that the due process clause of the fourteenth
amendment embraces the right of free speech. The Court also acknow-
ledged the idea that the right of free speech is not absolute and that the
State in the exercise of its police power may punish the abuse of this
freedom.23 This qualification was to become increasingly important as the
void-for-vagueness doctrine was applied to statutes which in any manner
inhibited speech and expression, especially those statutes which dealt with
obscenity and pornography.

In 1937 a like result was reached by the United States Supreme Court
after hearing an appeal of a decision rendered by the Supreme Court of
Georgia 24 wherein a similar statute was found to be valid. The appellant,
a paid worker in the communist party, had been convicted under sections
of the Georgia Penal Code which prohibited "attempt(s] to incite in-
surrection" and prescribed punishment of death or, if the jury recom-
mended mercy, confinement from five to twenty years. 2 The Court con-
cluded that all the state had shown in its case against the appellant was
that he was a member of the communist party and that he had solicited
members for that party. Because the statute as construed by the Georgia
Supreme Court made such activities punishable by death in the discretion
of the jury, it was considered to be an unwarranted invasion of the right
of free speech. The statute did not furnish a sufficiently ascertainable
standard of guilt.21

An opinion which was to hold special significance for the Georgia Su-
preme Court in their decision in Breaux some 30 years later was delivered
in Chaplinsky v. New Hampshire.2 7 Although outside the mainstream of
decisions which form the evolutionary chain of the void-for-vagueness
doctrine, Chaplinsky's importance is to be found in its conclusive ruling

21. See Collins, supra note 7, at 214-22.
22. 283 U.S. 359 (1931).
23. Id. at 370-71.
24. Herndon v. Lowery, 301 U.S. 242 (1937).
25. Ga. Laws, 1871-1872, at 19-20; Ga. Laws, 1866, at 152-53 (Repealed 1968). Now GA.

CODE ANN. §26-2202 et. seq. (Supp. 1972).
26. 301 U.S. at 261.
27. 315 U.S. 58 (1942).

[Vol. 25



NOTES

on what speech was not protected by the Constitution's first and four-
teenth amendments. The appellant there, convicted under a state statute
which made it an offense to address any offensive, derisive, or annoying
words to any persons lawfully in a public place, or to call him by any
offensive or derisive name, challenged the enforceability of the statute on
the ground of unconstitutional uncertainty in terms.

The Court, in taking this attack under advisement, noted as before that:

Allowing the broadest scope to the language and purpose of the Four-
teenth Amendment, it is well understood that the right of free speech is
not absolute at all times and under all circumstances. There are certain
well defined and narrowly limited classes of speech, the prevention and
punishment of which have never been thought to raise any Constitutional
problem. These include the lewd and obscene, the profane, the libelous,
and the insulting or 'fighting' words-those which by their very utterance
inflict injury or tend to incite an immediate breach of the peace."

In a new and important improvisation on the standards of the void-for-
vagueness doctrine, the Court determined that because the New Hamp-
shire court had previously construed the statute, limiting it in its scope so
that it was not susceptible of application to speech protected by the first
and fourteenth amendments, the statute's validity should be upheld.29

Chaplinsky was followed by United States v. Petrillo3 which likewise
showed a drift toward a more relaxed standard by which a statute's en-
forceability could be judged, in spite of ambiguity in terms which might
appear on the face of the statute. Although the rights reviewed in the
context of the prohibitions of the enactment were procedural rather than
substantive, the court laid down new guidelines which were to thereafter
be applied in cases involving substantive rights:3' "[Tihe Constitution
does not require impossible standards. . . . [All that is required is that
the language] conveys sufficiently definite warning as to the proscribed
conduct when measured by common understanding and practices. '3 2

The characteristic wavering between standards of certainty and breadth
in the Supreme Court's void-for-vagueness decisions was made manifest
once again in the opinion of the Court in Winters v. New Yor. 33 The
Court relied heavily on Stromberg and Herndon v. Lowery34 for the notion
that statutes which are so vaguely worded and indefinite in form as to
permit within the scope of their language the punishment of the exercise

28. Id. at 571-72.
29. Id. at 572-73.
30. 322 U.S. 1 (1947).
31. Roth v. United States, 354 U.S. 476, 491 (1957); United States v. Harriss, 347 U.S.

612, 618 (1954).
32. 332 U.S. at 7-8.
33. 333 U.S. 507 (1948).
34. See text accompanying notes 23-25 supra.
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of rights guaranteed by the Constitution must necessarily be considered
void on their face. While conceding the idea that certain classes of speech
are not constitutionally protected, the Court did not equivocate in its
requirement that statutes proscribing speech and expression in any form
must meet "standards of certainty . . . higher than in those depending
primarily upon civil sanction for enforcement. The crime 'must be defined
with appropriate definiteness.' "35 The Court looked to earlier cases in
calling for definiteness and ascertainable standards of guilt and stipulating
that men of common intelligence must not be required to guess at the
meaning of a legislative enactment .3

The tendency of the Court to weave a path from a position which de-
manded narrowly drawn and precise statutory language to a doctrine
which could be qualified on a case by case basis continued, leading to the
1972 decision in Gooding v. Wilson 7 which was to be of crucial importance
when considered in context with the decision of the Georgia Supreme
Court in Breaux one year later.

Gooding dealt with the facial constitutionality of the immediate histori-
cal predecessor to the Georgia statute which was used as the ground for
conviction in Breaux . 3 The appellee in Gooding was convicted of using,
without provocation, "opprobrious words or abusive language" which
tended "to cause a breach of the peace. '39 The Supreme Court noted that
section 26-6303 punished only spoken words and that the statute could
withstand the appellee's attack on the ground of unconstitutional vague-
ness and overbreadth only if, as in Chaplinsky, the state appellate courts
had authoritatively construed the statute so that it could not be applied
to constitutionally protected speech or if the statute was couched in inher-
ently definitive language.4 0 In adjudging the merit of the appellant's posi-
tion that the Georgia appellate courts had previously limited the prohibi-
tions of section 26-6303 to "fighting words" as had the New Hampshire
Supreme Court limited the state statute discussed in Chaplinsky, the
Court examined earlier Georgia cases in which the statute had been con-
strued. The Court concluded that the common denominator of the con-
struction of the statute in the earlier cases was that juries would be allowed
to determine guilt measured by common understanding and practice and
"that broad standard effectively 'licenses the jury to create its own stan-

34. 333 U.S. at 515.
36. Id. at 509, 515.
37. 405 U.S. 518 (1972).
38. GA. CODE ANN. §26-2610 (Rev. 1972) replaced GA. CODE ANN. §26-6303 (Rev. 1963)

which provided that "[alny person who shall, without provocation, use ... opprobrious
words or abusive language, tending to cause a breach of the peace, or who shall, in like
manner, use obscene and vulgar or profane language in the presence of or by telephone to a
female . . . shall be guilty of a misdemeanor."

39. 405 U.S. at 518-19.
40. Id. at 520, 522.
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dard in each case.' "4 The fault of the statute, therefore, was that it left
wide open the standard of responsibility, so that it was easily susceptible
to improper application."

Although the decision in Breaux was rendered by the Georgia Supreme
Court little more than a year after Gooding v. Wilson, curiously enough,
only an oblique reference was made to Gooding in the Georgia court's
opinion.13 The Georgia Supreme Court looked to Chaplinsky for support of
its firm avowal that the right of free speech is not absolute and that certain
well defined and narrowly limited classes of speech have never been
thought to raise any constitutional problem, especially those utterances
which are lewd and obscene. But in the next passage of the opinion the
court corroborated the position taken by the United States Supreme Court
in Gooding that any statute prohibiting speech in any form " 'must be
carefully drawn or be authoritatively construed to punish only unprotected
speech and not be susceptible of application to protected speech.'""

In disposing of the constitutional attack on section 26-2610(b) the court's
opinion was marked by a decided lack of informative reasoning, which one
writer, in speaking of certain United States Supreme Court void-for-
vagueness decisions, terms a "pool-rack-hung-up appearance." 4 5 As noted
in a vigorous dissenting opinion by Justice Gunter, the court refused to
come to grips with the dilemma of the inherently subjective nature of the
words "obscene, vulgar, and profane," in holding that these words in them-
selves sufficiently limit the scope of application of the statute without
more.46 The court ruled that language is obscene, vulgar, or profane when,
under the circumstances and manner in which such utterance is made, it
would clearly offend a reasonable person's sense of decency. Therefore, the
court concluded, it follows that section 26-2610(b) is not unconstitutionally
vague and overbroad."

41. Id. at 528.
42. Id. at 525-27, 528. Along with the determination that section 26-6303 was fatally

flawed in not providing tools with which to separate legitimate speech from illegitimate
speech, the Court made an assertion particularly apropos to the defendant in Breaux when
viewed from the standpoint that the allegedly obscene remark in Breaux was directed at a
child rather than an adult. See note 51 infra; see also Emerson, Toward a General Theory of
the First Amendment, 72 YALE L.J. 877, 939 (1963). Affirming the stand taken earlier in
Dombrowski v. Pfister, 380 U.S. 479, 491 (1965), it was noted that on the question of standing
to challenge the constitutionality of a statute, a defendant may be permitted to raise the issue
of statutory vagueness or overbreadth, even though a statute may be neither vague, over-
broad, or otherwise invalid as to the offense charged to that individual. The Court considered
this to be necessary because persons whose expression is constitutionally protected may
refrain from exercising their rights for fear of criminal sanctions provided by a statute which
could be applied to protected expression. 405 U.S. at 521.

43. 230 Ga. at 508, 198 S.E.2d at 696.
44. Id.
45. Note, The Void-for-Vagueness Doctrine in the Supreme Court, 109 U. PA. L. REv. 67,

70-71 (1960).
46. 230 Ga. at 509-11, 198 S.E.2d at 697.
47. Id.

1974]
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The word "obscene" has, by being made a part of statutes prohibiting
certain types of conduct and speech, caused untold problems for the
courts. 8 While a specific treatment of the "obscenity" problem is not
within the scope of this note, notice should nevertheless be taken that the
United States Supreme Court has recognized the need to articulate an
appropriately specific definition of that term when used in the context of
speech and expression.4" Moreover, the Georgia legislature has, in other
statutory provisions dealing with obscene materials, recognized that the
word "obscene" should be defined with as much certainty as possible so
as to limit the application of the statutes to forms of speech and expression
not falling under the protection of the Constitution." Ga. Code Ann. §26-
2610(b) provides no intrinsic limitations.

Not only does section 26-2610(b) not provide a meaningful definition of
the language sought to be prohibited, but the statute has not been authori-
tatively construed by the Georgia appellate courts under its present code
designation or under the former code designation which was dealt with in
Gooding. Earlier appellate decisions construing the prohibitions now incor-
porated in section 26-2610(b) have done nothing to limit the application
of the enactment to speech not protected by the Constitution. 1

48. See Lockhart and McClure, Obscenity Censorship: The Core Constitutional
Issue-What is Obscene?, 7 UTAH L. REv. 289 (1961).

49. In Roth the Supreme Court first dealt with the claim that language described as
obscene was entitled to constitutional protection. The Court's definition of obscenity in Roth
had as its principal element whether the dominant theme of the material taken as a whole
appealed to the prurient interest. 354 U.S. at 487.

Nine years later the Supreme Court realigned the definition of obscenity laid down in Roth
by posing the test for obscenity in a concept consisting of three elements. In A Book Named
"John Cleland's Memoirs of a Woman of Pleasure" v. Massachusetts, 383 U.S. 413 (1966),
the Court, as in Roth, was concerned with written obscenity rather than natural speech. For
material to be considered obscene, there were three requirements: (a) The dominant theme
of the material taken as a whole must appeal to a prurient interest in sex; (b) The material
must be patently offensive because it affronts contemporary community standards relating
to the description or representation of sexual matters; and (c) The material must be without
redeeming social value. Id. at 418.

Since the decision in Memoirs, the Supreme Court has changed course again with the
recent decisions of Miller v. California, - U.S.__, 93 S. Ct. 2607 (1973) and Paris Adult
Theater I v. Slaton, - U.S. , 93 S. Ct. 2628 (1973) where the standards enunciated in
Roth have been readopted. Although these cases deal with materials which depict and de-
scribe certain sexual conduct rather than natural speech, the concept that the conduct pro-
hibited must be specifically defined by the applicable state law remains intact.

50. GA. CODE ANN. §40-3101(b) (Supp. 1972) specifically defines what is meant by "ob-
scene literature" for purposes of that term's use by the State Literature Commission as any
literature which, if considered as a whole, has as its predominant theme an appeal to prurient
interests-a shameful or morbid interest in nudity, sex, or excretion. GA. CODE ANN. §26-2101
(Rev. 1972), which deals with the distribution of obscene materials, defines the term "ob-
scene" in similar language.

51. In Dupree v. State, 68 Ga. App. 198, 22 S.E.2d 335 (1942), the Georgia Supreme Court
recited the common theme which runs through the cases construing former GA. CODE
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It appears that the opinion of the Georgia Supreme Court in Breaux was
the first to include a consideration of the constitutionality of paragraph (b)
of Ga. Code Ann. §26-2610 since the statute's enactment in 1968. The court
had the opportunity to check at the outset the inherent weaknesses of a
piece of legislation likely to continue to prompt valid constitutional chal-
lenges because of the sensitive area with which it is concerned. The court
could have found that the statute did not of itself convey adequate warning
of what language is prohibited, declared the statute unconstitutional, and
put the legislature on notice that more definite and specific guidelines
would be required. The court could have declared the statute unenforce-
able as to the defendant for being unconstitutionally uncertain and over-
broad, but could have lent the statute prospective construction which
would clearly delineate the scope of application so that all future offenders
charged under the statute would have been sufficiently warned that their
speech was not protected. Instead the court chose to pattern its decision
after earlier opinions by Georgia appellate courts and ignored the recent
warning by the United States Supreme Court that the casual practice of
allowing a jury to create its own standard in every instance would not be
tolerated where the freedom of expression is concerned.

Doubtless, confusion will continue over exactly what speech the legisla-
ture seeks to inhibit by prohibiting obscene and vulgar language in the
presence of women and children. From this confusion will spring opportun-
ities for the application of the statute to constitutionally protected speech.
It can only be hoped that more meaningful guidelines for determining the
proper range of application of Ga. Code Ann. §26-2610(b) will be forthcom-
ing.5

2

WILLIAM C. SANDERS

ANN. §26-6303: it is for the jury to determine under all the circumstances attending the use
of a word, whether the word is obscene within the intent and purview of the statute. Id. at
199, 22 S.E.2d at 336. This practice of allowing the jury to create its own standard in each
case was repudiated in Gooding. 405 U.S. at 528.

52. GA. CODE ANN. §26-2610(b) (Supp. 1972) has yet another aspect which should be
considered in conjunction with the void-for-vagueness doctrine and the doctrine's bearing on
this statute. Unfortunately this issue was not raised by counsel for the defendant in Breaux
and, of course, was not considered by the Georgia Supreme Court; therefore, the subject will
be mentioned only from the standpoint that it should perhaps be looked to as an additional
ground for future attacks on the constitutionality of the statute.

A close analysis of section 26-2610(b) shows that obscene and vulgar language is prohibited
in the presence of females or in the presence of males under the age of fourteen. By this
formula, then, it is clear that no matter how "obscene, vulgar, or profane" particular words
may be, their utterance in the presence of adult males will not per se subject the speaker to
any criminal penalties. Such classification on the basis of sex is highly suspect. See Comment,
Are Sex-Based Classifications Constitutionally Suspect?, 61 Nw. U.L. REv. 481 (1971); See
also Frontiero v. Richardson, __ U.S. -, 93 S. Ct. 1764 (1973).

The juxtaposition of women and children as persons to be spared the ordeal of hearing
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obscene language is reminiscent of the common law's time-honored practice of treating
women like infants, or, at times, like idiots. L. KANOwrrz, WOMEN AND THE LAW 176 (1969).
Sex based classification in the twentieth century has its foundation in the 1908 decision in
Muller v. Oregon, 208 U.S. 412 (1908), where the Supreme Court held that women could be
placed in a class by themselves and that legislation designed for their protection could be
sustained, even when like legislation for men was not necessary and could not be sustained.
Id. at 422. The opinion of the Court in Muller has been the basis for later decisions upholding
sex classification in a variety of areas, including jury selection, qualification for certain
occupations, and the upholding of moral standards. See Note, Sex Discrimination and Equal
Protection: Do We Need a Constitutional Amendment?, 84 HAv. L. REv. 1499 (1971).

The only possible explanation for such statutes is that they express the social attitude that
women are essentially of a different species than men, brittle objects to be spared the reality
of everyday living, and are in a fundamental sense second class citizens-all of which raise
serious questions as to the ability of such laws to withstand challenges on due process and
equal protection grounds. KANOW1TZ, supra, at 177. The same criticism is not meant to be
leveled at statutes designed for the protection of children, however, especially those statutes
which seek to insulate them from certain types of speech and literature. The world of children
is not strictly part of the adult world of free expression and the factor of immaturity, and
perhaps other considerations, calls for the imposition of different rules. See note 41 supra;
see also Butler v. Michigan, 352 U.S. 380 (1957) and Ginzburg v. United States, 383 U.S. 463
(1966).

This discussion is not meant to imply that statutes which prohibit offensive language in
the presence of women ought to be invalidated so that women would have no remedy for being
subjected to verbal abuse. It seems, rather, that statutes such as section 26-2610(b) should
be adjudged unenforceable for violation of the equal protection clause of the fourteenth
amendment as they fail to provide the same protection for men.


