
CONSTITUTIONAL LAW-FOURTH AMENDMENT
SEARCH AND SEIZURE IN THE CONTEXT OF AIR

PIRACY

In United States v. Moreno' the issue of search and seizure in the context
of air piracy gained prominence. The Court of Appeals for the Fifth Circuit
held that anyone anywhere in an airport may be searched if he has a bulge
in his coat and evidences devious conduct, is hesitant, and acts suspi-
ciously. Abraham Pina Moreno was arrested at the San Antonio Interna-
tional Airport on January 21, 1972, for the unlawful possession of heroin
with an intent to distribute. Deputy United States Marshal Granados, a
member of the airport's Anti-Air Piracy detail with 20 years of experience
in law enforcement, noticed that Moreno, upon deplaning, appeared to be
quite nervous and wary of the security guards around the airport. Subse-
quently, Moreno left the airport in a taxi and returned two hours later.
Granados recognized him on his return and once again began observing
Moreno as Moreno switched ticket counters several times before finally
purchasing a ticket. Moreno then noticed Granados and went into a rest-
room. Granados followed, and once inside the restroom Granados noticed
a bulge in Moreno's coat. He approached Moreno, identified himself, and
asked if anything was wrong. Moreno replied that he was simply a little
nervous because of his taxi trip downtown to a hospital and because of the
fare back to the airport. Granados became even more suspicious because
he had checked with the cab driver and knew that the bus station, not the
hospital, had been Moreno's downtown destination. Granados testified
that he feared that Moreno might be carrying a weapon or explosive device
in his coat which could be used in air piracy. Granados asked Moreno for
identification which was hesitantly given. At this point Granados thought
Moreno was going to run away, signaled for help, and led Moreno to the
airport security office with the suggestion that Moreno could make any
complaints he might have at the security office.

Upon arriving at the security office a pat-down search of Moreno was
conducted after which Moreno was asked what he had in his coat pocket.
Moreno pulled out some papers, but the bulge was still in the coat. Moreno
was then ordered to take off his coat and the ensuing search of the coat
yielded celophane packages containing the heroin involved in Moreno's
arrest.

Prior to the trial, Moreno filed a motion to suppress with respect to the
heroin seized in the airport search, contending that even if there were
sufficient circumstances to justify a stop and frisk, his detention and the
subsequent search by the airport security force was far beyond that consti-
tutionally permissible under the fourth amendment as provided by Terry

1. 475 F.2d 44 (5th Cir. 1973).
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v. Ohio. 2 The federal district court denied the motion, recognizing the vital
governmental interest in preventing air piracy, and concluded that the
airport security agents were reasonably justified in believing that Moreno
might be armed and dangerous and in stopping and searching him to that
end. Moreno appealed the decision to the United States Court of Appeals
for the Fifth Circuit which affirmed, saying that Moreno's case was indeed
controlled by Terry, and holding that the heroin was properly admitted as
evidence and that the search was not in violation of the defendant's consti-
tutional rights under the fourth amendment of the United States Constitu-
tion.3

Terry with the companion cases of Sibron v. New York' and Peters v.
New York, 5 broadened that which had been constitutionally permissible in
the area of search and seizure. Prior to Terry there were few exceptions to
the fourth amendment requirement that a search may not be conducted
without a warrant, one such exception being a search pursuant to a valid
arrest.' Terry held that if the investigating officer is reasonably suspicious
that the person with whom he is dealing might be armed and dangerous,
then after identifying himself and making inquiries he may conduct a
limited search of the suspect's outer garments in order to protect himself
and others, if his suspicions have not been dispelled.7 Terry reasoned that
in the area of search and seizure a proper balance must be struck between
the interest of the government in protecting the law enforcement officer
and others, and the personal interest of citizens to be free from unwar-
ranted intrusions. In affirming the denial of the defendant's motion to
suppress in Terry, the Supreme Court noted that "the Constitution forbids
. . .not all searches and seizures, but unreasonable searches and sei-

2. 392 U.S. 1 (1968).
3. U.S. CONST. amend IV. "The right of the people to be secure in their persons, papers,

and effects, against unreasonable searches and seizures, shall not be violated, and no War-
rants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized."

4. 392 U.S. 40 (1968).
5. Id.
6. See Carroll v. United States, 267 U.S. 132 (1925) (automobile search); Warden v.

Hayden, 387 U.S. 294 (1967) (hot pursuit); Chimel v. California, 395 U.S 752 (1969) (search
incident to arrest).

7. In Terry a police officer observed two men talking at a street corner. He continued to
observe them and noticed that each one walked up and down the street, pausing in front of a
certain store window, and returned to confer with the other. After observing this behavior
being repeated the officer became suspicious that the men might be considering a burglary
or robbery, and he feared the men might be armed. The men left the scene and returned later.
At this point the officer approached the men and identified himself as a police officer and
asked the men for their names. After the men mumbled something, the officer spun the
defendant around and patted down the outside of his clothing, feeling a hard object. It was
not until the officer felt the object that he ordered the men inside a store, took the defendant's
coat, and removed a gun. 392 U.S. at 6.
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zures." The Supreme Court, in order to adjudge the reasonableness of the
officer's actions, focused upon the governmental interest involved which
would justify such an intrusion into the private interests of the individual.
The Court stated that the particular intrusion must be justified by the
police officer's pointing to "specific and articulable facts which, taken
together with rational inference from those facts, reasonably warrant that
intrusion."9 The Court noted that at stake in such factual situations was
not only the safety of the officer, but also the safety of others.

The Court did, however, set a limit on the nature and quality of the
search, since even a brief intrusion into the sanctity of the person might
be an indignancy. Hence it was stated that the search must be limited to
that which is necessary for the mere discovery of weapons which could
possibly be harmful to the officer or others nearby. It must be less than a
full search. Specifically, the Court held:

[T]here must be a narrowly drawn authority to permit a reasonable
search for weapons for the protection of the police officer, where he has
reason to believe that he is dealing with an armed and dangerous individ-
ual, regardless of whether he has probable cause to arrest the individual
for a crime. The officer need not be absolutely certain that the individual
is armed; the issue is whether a reasonably prudent man in the circum-
stances would be warranted in the belief that his safety or that of others
was in danger. 10

In Sibron, decided the same day, the Supreme Court held that the
narcotics found on the defendant were unconstitutionally obtained by the
police officer so that the defendant's conviction for the unlawful possession
of narcotics was overturned. Under attack was New York's "stop and frisk
law"" which provides in part that a police officer may stop any person in
a public place if he has reason to suspect that person to have committed
or to be about to commit a felony and that he may demand identification
and an explanation of his actions. In addition, should he also suspect that
he is in danger of life or limb he may search the person for a dangerous
weapon. In Sibron there was no immediate danger to the investigating
officer and this fact was emphasized by the Court. 2

On the other hand, in Peters the conviction of the defendant for posses-

8. 392 U.S. at 9, quoting Elkins v. United States, 364 U.S. 206, 222 (1960).
9. Id. at 21.
10. Id. at 27.
11. N.Y. CODE CRIM. PROC. §180-a.
12. In Sibron the defendant was seen talking with known narcotic addicts and was

observed doing this off and on for a period of eight hours by a police officer. The officer
subsequently stopped the defendant and simultaneously put his hand in the defendant's
pocket, discovering several glassine envelopes containing heroin. The Court overturned the
conviction on the grounds that the evidence was not enough to show that the police officer
was reasonably suspicious or that he suspected he was in danger of life or limb. However,
the stop and frisk law was not held unconstitutional as in violation of the fourth amendment.
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sion of burglary tools was affirmed. The Court held that the officer's ac-
tions in stopping and searching the defendant were reasonable under the
circumstances and that the officer had reason to suspect danger to his
person from dangerous weapons."

The cases hinge on the factual situations; slight discrepancies will lead
to affirmance or reversal. Sibron and Peters point up the factual differ-
ences which will lead to a determination of the reasonableness of the ac-
tions of the investigating officer, so that, if justified by reasonableness, the
limited search is constitutional. There was no immediate danger to the
police officer in Sibron, but there was in Peters. Therefore, the court's
awareness of the particular facts will determine the outcome in the area
of search and seizure, especially since Terry. The validity of the search and
seizure is not adjudged by an objective test; rather, the subjective standard
of reasonableness is used by the courts. The context becomes important,
and as repeatedly noted in Terry the reasonableness of the officer's pat-
down search is based to a great extent not only on a concern for his own
safety but also for the safety of others. 4

With the growing popularity of aircraft piracy or hijacking as an illegal
means to an end, the federal government has attempted to curtail the
activity by making hijacking a federal crime. 5 In February of 1972 the
Federal Aviation Administration issued regulations regarding the security
of commercial aircraft, providing that airlines must adopt and use screen-
ing devices to prevent or deter explosive or incendiary devices from being
taken aboard the aircrafts by passengers."

The procedures used by the air carriers include the "profile," consisting
of discernable characteristics which are likely to distinguish potential hi-
jackers from others, electronic weapons detectors (magnetometers), inter-
views by employees of the airline or government authorities, or frisks of the
passenger or searches of his baggage. 7

The constitutionality of these procedures has not gone unchallenged,
and it has been held that when used in progression the security system was
not violative of the fourth amendment guarantees. The "profile," with the
magnetometer, interviews, and frisk, in that order, was held to be constitu-
tionally acceptable in United States v. Lopez. 8 There the individual who
met the profile, triggered the magnetometer, and was interviewed by a

13. The police officer in Peters heard noises at his apartment door and looked through a
peephole to see two men he did not recognize as residents. Again he heard the noises, went
out into the hall, and the men began running down the stairs. The police officer was in pursuit
with a weapon of his own and upon stopping the men he found burglary tools on the defen-
dant.

14. 392 U.S. 24.
15. 49 U.S.C.A. §1472(i) (Supp. 1973).
16. 14 C.F.R. § 121.538 (1973).
17. 14 A.L.R. Fed. 286.
18. 328 F. Supp. 1077 (E.D.N.Y. 1971). See 14 A.L.R. Fed. 252.
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United States Marshal had his outer clothing frisked by a United States
Marshal to determine the existence of weapons. In Lopez the defendant,
after being frisked, was arrested for possession of narcotics which he had
on his person in a four by six inch tin-foil covered envelope. The court
found that the contraband could properly be admitted into evidence. The
court noted that the exigencies of time were such that the marshal was
precluded from obtaining a search warrant in a case such as this."9 The only
exception to the warrant rule by which Lopez could be searched was that
authorized by Terry, a limited pat-down search for weapons in order to
protect the investigating officer and others."

Likewise, in United States v. Bell" the narcotics found on the defendant
after he had matched the profile, triggered the magnetometer, and been
frisked was properly admitted as evidence under Terry. The court stated
that before a valid search for weapons could be made, the officer conduct-
ing the search must have had reason to believe that there was a probability
of danger that existed because of a weapon being carried by the suspect."2

The court set no standards, no test of reasonableness of suspicion. The
court, rather, balanced the government's interest in preventing air piracy
with the right of the individual to privacy, 3 as was done in Terry, and
found that the search was conducted reasonably, and that it was solely a
frisk for weapons." The court stated:

The Founders banned only "unreasonable searches and seizures." Deter-
mination of what is reasonable requires a weighing of the harm against the
need. When the object of the search is simply the detection of past crime,
probable cause to arrest is generally the appropriate test. On the other
hand, when "a police officer observes undsual conduct which leads him
reasonably to conclude. . .that criminal activity may be afoot and that
the person with whom he is dealing may be armed and presently danger-
ous," a lower standard prevails.2

The majority of the court in Bell did recognize that the anti-hijacking
system is more of a "self-imposed expedient for minimizing inconvenience
to those not believed to constitute a danger, not as an element necessary
to validate a particular search.""

The defendant in United States v. Eppersonn was frisked and a pistol
was found upon him after he triggered the magnetometer and was asked
to go back past the magnetometer after removing several metal objects

19. Id. at 1092.
20. Id. at 1098.
21. 464 F.2d 667 (2d Cir. 1972).
22. Id. at 673.
23. Id. at 674.
24. Id.
25. Id. at 675, citing Terry v. Ohio, 392 U.S. 130 (1968).
26. Id.
27. 454 F.2d 769 (4th Cir. 1972).
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from his person. The court found that the magnetometer procedure was a
search requiring no warrant under the authority of Terry.2" Reaffirming
Terry, the court held that the search must be "justified at its inception"
and "reasonably related in scope to the circumstances which justified the
interference in the first place.""9 Hence if the scope of the search is limited
and there is an element of danger which requires swift action, the necessity
of a warrant is excused by Epperson. However, the limited search (or frisk)
must be justified initially and related to the particular circumstances. 0

In these cases it is important to remember that the court is deciding the
admissibility of evidence obtained by a limited search, a pat-down of the
outer clothing, after the individual has gone through the various proce-
dures instituted by the air carriers to deter air piracy.

The closest case to Moreno is United States v. Lindsey.3 The defendant
in Lindsey exhibited suspicious behavior while at an airport and had two
bulges in his coat. A weapons search was conducted by an airport security
officer, but because of the absence of a search warrant the defendant
objected to the admission of the contraband in evidence against him for
illegal possession of narcotics on the ground that it was obtained by an
unreasonable search in violation of the fourth amendment. The district
court disagreed with the defendant's contention as did the appellate court
which applied Terry to justify the reaction of the marshal to the unusual
behavior of the defendant. The court stated that even though the "level of
suspicion" was lower in the instant case than that in Terry, it was still
sufficiently high to justify the marshal in frisking Lindsey in the particular
context.2 The degree of suspicion required for a stop and a limited search
to discover weapons could be lower than that in Terry when in the context
of a possible airplane hijacking and the limited time in which the marshal
had to act.33

The cases in this area of the law are fact-sensitive, and general rules are

28. Id. at 770.
29. Id. at 771, citing 392 U.S. at 20.
30. Id.
31. 451 F.2d 701 (3d Cir. 1971), cert. denied, 405 U.S . 995 (1971).
32. Id. at 703.
33. It is important to understand that in Lindsey the defendant was extremely anxious,

had two bulges in his coat, had been noticed by the ticket agent, and had given several
different names to the agent and the officer. Likewise, and perhaps even more important, he
was in the boarding area preparing to enter the airplane. These facts in the context of air
piracy led the court to find the limited pat-down to be non-violative of the defendants fourth
amendment rights against an unreasonable search and seizure. In Lindsey the court did not
reach the issue of whether a "profile" test was or should have been used prior to the frisk
because the justifiable bases for the search were largely independent of a profile test. Like-
wise, the Moreno court cited United States v. Slocum, 464 F.2d 1180 (3d Cir. 1972), in which
it was held that a limited search, in the context of a potential hijacking, does not violate the
constitutional prohibition against unreasonable searches and seizures. What is at stake is the
reasonable governmental interest in protecting national air commerce.
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at times difficult if not impossible to discern. Yet, a general pattern of
liberal construction of Terry is evident. Bell and Epperson established the
constitutionality of the anti-hijack procedure used by airlines. Lindsey
went even further to hold that in the context of airline hijacking the defen-
dant's extremely anxious behavior, his use of different names, and the
presence of the bulges in his coat were reasonable bases for the marshal to
conduct an investigative search for weapons, based on Terry.

The Fifth Circuit in United States v. Moreno" held that the search
conducted by Officer Granados of the defendant was not unconstitutional,
and did not violate Moreno's rights guaranteed by the fourth amendment.15

Moreno was controlled by the rationale of Terry and the subsequent cases
discussed above. Specifically, the court found it necessary to balance the
fourth amendment interests of the defendant against the pragmatics of
effective law enforcement,"6 using the Terry standard of whether the facts
available to the investigating officer at the moment of the search or seizure
in question would justify a man of reasonable caution to believe that the
action taken was appropriate. 7 The search is permissible if it is limited to
that which is minimally necessary to protect the officer as well as to insure
the safety of others."

While in Moreno the court based its decision on the several decisions
construing Terry in the context of air piracy,39 and especially on the im-
portance of insuring the safety of the investigating officer, the central
purpose of the decision is to thwart air piracy on the ground. The cases
involving searches at airports, therefore, are exceptional and must always
be examined in the context of a potential hijacking.

The reasons the court used for treating airport security searches as ex-
ceptional and exigent situations are listed: the hijacker himself - the core
of the problem - who is in some cases a paranoid, suicidal schizophrenic
with extreme tendencies; the dangers in the crime itself as a device for
carrying out political violence and terrorism; its rise in frequency; and the
problems of detection."' The court concentrates on the problems of detec-
tion, noting that secrecy of the hijacking is not a primary concern to the
hijacker.4' The number of witnesses does not matter, for each one is a
potential hostage. Hence the court feels that the hijacker is least dangerous
to others when he is still on the ground and has taken no overt action, and

34. 475 F.2d 44 (5th Cir. 1973).
35. Id. at 51.
36. Id. at 47.
37. Id.
38. Id.
39. Id.
40. Id. at 48. The court cites D. HUBBARD, THE SKYJACKER: His FLIGHTS OF FANTASY (1971)

for information as to the psychological makeup of the air pirate.
41. Id. at 49.

1974]



MERCER LAW REVIEW

this is when he must be detected." This problem is complicated by the
thousands of daily passengers and the desire for the smooth flow of air
traffic. The hijacker's desire to take advantage of these pressures in the
nation's airports, in addition to the tiniest yet most effective bit of explo-
sives which can be concealed by the hijacker, are discussed as problems
to detection of the potential air pirate.43 There is a security gap between
these problems and law enforcement capabilities. In this context the court
assesses the constitutionality of Moreno.

Strict adherence to the requirements of a warrant are not vital to fourth
amendment guarantees," in fact, the ultimate standard as to the constitu-
tional propriety of the search is its reasonableness.45 Hence in a case such
as this, where a warrantless search was conducted, a delicate balance must
be struck between the interests of law enforcement and the individual's
fourth amendment rights, and reasonableness is the guide, however subjec-
tive.

The discovery of the narcotics on Moreno was the product of a search,
not of a limited pat-down of the defendant's outer clothing, for Moreno was
ordered to take off his coat, which was then searched thoroughly to produce
the package of heroin. The admissibility of this contraband as evidence
was not overruled by the Fifth Circuit because it was a search and not
simply a limited investigative frisk for weapons. By analogy the court
found the search to be as justifiable as those permissible at border cross-
ings.4" The airport, like the border crossing, is the one place through which
all potential hijackers must pass, and it is the one place where law enforce-
ment officials may most effectively amass their resources to deter potential
hijackers. The court justifies its allowance of a search in such a context:

In applying Terry were we to hold that airport security officials must
always confine themselves to a "pat-down" search where there is a proper
basis for air piracy investigation, we think that such a per se restriction
in the final analysis would be self-defeating."

Weapons or explosives may be so minute as to be overlooked in a pat-down
search. The search, the court emphasizes, is not so much for the protection
of the officer as it is for the protection of the crews and passengers of the
air carriers.48

The defendant's "devious conduct, hesitation, and suspicious actions"
justified the officers' search of Moreno and his coat to determine what

42. Id.
43. Id.
44. See note 8 supra.
45. 475 F.2d at 50.
46. Id. at 51. See United States v. Warner, 441 F.2d 821 (5th Cir. 1971).
47. Id.
48. Id.
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caused the bulge.4" The officers' actions, stated the court, were legitimate
and reasonable in the context of the frequency and the danger of air piracy
and the problems of detection of potential air pirates. The contraband,
therefore, was the product of a constitutionally valid search and was pro-
perly admitted as evidence.5 0

In the context of airline hijacking used by the Moreno court the decision
appears to be quite rational and extremely comforting. However, viewed
from the wider perspective of individual rights with regard to search and
seizure, it is a startling decision, but considering the trend in this area, it
was not an unforeseeable one. Air carriers are increasingly plagued by the
threat of disasters on board crafts in flight, so that such a decision as
Moreno would help curtail the potentialities. But can the Moreno decision
be justified on that basis alone?

Terry authorizes a pat-down search of the suspect. Moreno, on the other
hand, does not limit the search to outer clothing. Bell, Epperson, and
Lopez decide the constitutionality of the profile, magnetometer and other
devices used in the boarding area to screen passengers, whereas Moreno
allows a search before the defendant even proceeds through the devices in
the boarding area set up by the air carriers. Therefore, one might ask
whether the Moreno decision is necessary to deter hijackings when the
defendant has not even gone through the usual procedure.

Along this same line, is the Moreno decision limitable? The Fifth Circuit
has now authorized a search of a suspicious looking person with a bulge in
his coat anywhere in the airport. Does this mean anyone physically within
the terminal itself? Does it mean anywhere, including the parking areas
around the airport, or could it mean the traffic approaches to the airport?
Whereas previously the pat-down area was the boarding area for all practi-
cal purposes, where is it now?

Terry authorized the limited search for weapons which might endanger
the life of the investigating officer or others, and the immediacy of the
search was emphasized. In fact, there was no immediacy in Sibron, so that
the search was found not to be reasonable. In Moreno the search was
conducted after the defendant and the marshal had walked from the rest-
room to the security office. Moreno had been asked to produce identifica-
tion, and he reached in a pocket to do so. Moreno had plenty of time to
produce a weapon dangerous to the officer, but where was the immediacy
of the search? The area, as noted, is fact-sensitive, and the Moreno facts
hardly justify the extreme intrusion on individual rights which appears to
have taken place.5 '

49. Id. at 51-52.
50. Id. at 52.
51. Even in Lindsey the facts are readily distinguishable. There the defendant gave differ-

ent names; Moreno gave only one name. The defendant was searched immediately in
Lindsey; Moreno was not, but was taken through a congested airport terminal from the
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The decisions in cases following Moreno will be cautious ones. The court
in Moreno failed to provide a standard for suspicious behavior. Is it nerv-
ousness? The defendant was nervous and anxious, but then so are many
airline passengers.

The decision in Moreno is an unnecessary intrusion on the rights of the
individual even in the context of air piracy. The Fifth Circuit stated that
the balance of governmental interest in protecting the officer and in deter-
ring hijackings requires a decision in favor of these interests. Both govern-
mental interests and individual rights would have been better served by
allowing the defendant to go through the constitutionally recognized proce-
dures at the boarding area where he simply then could have been frisked
for weapons. The decision in favor of a search, conducted not immediately
and before the defendant attempted to board the airplane, only confuses
the search and seizure area. It does not fairly serve all interests that the
context of air piracy stretches the limits of search and seizure.

R. NAPIER MURPHY

restroom to the security office, an obvious danger to others if the officer feared that Moreno
might possess a weapon or instrument of danger. See also United States v. Davis, 441 F.2d
28 (9th Cir. 1971), and Tinney v. Wilson, 408 F.2d 912 (9th Cir. 1969), in which it was held
that the warrantless search of the defendant was unconstitutional because the investigating
officer did not reasonably believe the defendants in the respective cases were armed and
dangerous.
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