
WORKMEN'S COMPENSATION
By D. MEADE FEILD*

During the survey period judicial activity was rather sparse. The appel-
late courts of Georgia handed down approximately twenty-four decisions
and this is less than half the number which has been decided over a similar
period for each of the past twenty years. The work of the General Assem-
bly, however, is in sharp contrast to that of the courts, and in what seems
to have been a burst of energy, legislation was enacted which amended
nine provisions of the compensation act and added one new section. A
possible explanation of such legislative activity is a provision in the Occu-
pational Safety and Health Act of 1970' in which Congress created machi-
nery for the purpose of elevating state compensation programs to a respect-
able level.2 On the other hand, in view of the fact that the new amendments
do little toward meeting Congressional standards, and at times seem even
to be regressive, it may soon be necessary for the Georgia program to yield
to federal intervention.

LEGISLATION

Alcoholism and Dope Addiction

The definition of "injury" and "personal injury by accident" was
amended by adding thereto the following provisions:

Alcoholism or disabilities attributable thereto shall not be deemed to
be "injury" or "personal injury by accidint" arising out of and in the
course of the employment. Drug addiction or disabilities resulting there-
from shall not be deemed to be "injury" or "personal injury" by accident
arising out of and in the course of the employment except where such
addiction was caused by the use of drugs or medicines prescribed for the
treatment of the initial injury by an authorized physician.'

After an era of doubt, medical science is now committed to the view that
alcoholism is a disease4 and as such it would not be within the definition
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3. Ga. Laws, 1973, p. 232 at 233.
4. 3 R. GRAY, ATrORNES' TEXTBOOK OF MEDICINE, ch. 59A (3d ed., 1971). The view that

alcoholism is a chronic illness is expressed in recent cases. See Priver v. Hinnant, 356 F.2d
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of accidental injury except for the fact that the Georgia Compensation Act
in defining accident includes a disease which results "naturally and una-
voidably" from a work-connected injury.5 There are of course, a host of
consequences that may follow an accident and these are generally classed
as compensable if the appropriate connection is established; this amend-
ment, however, seems to be an effort to exclude alcoholism either as an
accidental injyry or as a compensable consequence. It also does not seem
possible that an alcoholic could qualify under the Occupational Disease
Statute7 unless we have developed in America the old and honored profes-
sion of wine tasting, an occupation for which la belle France is justly
honored.' In medical practice today alcoholic beverages are frequently pre-
scribed for the injured and ailing by medics, and since biblical times wine
has been a "well known home remedy." ' When an injured employee is
suffering intense pain or even nervousness from a work-connected injury,
and his doctor prescribes the consumption of alcohol as a means of relief,
resulting in alcoholism, it should be readily classed as a compensable
consequence. 0 Surely under such circumstances, both the "old soak" and
the "happy-addy" should be awarded compensation. In so far as the dope
addict is concerned this is expressly provided for by the amendment, but
the same result would have been reached by judicial decision and hence
this provision in the amendment is surplusage.

When the injured workman seeks relief without medical advice or au-
thority a distinction must be made between dope and alcohol. In obtaining
dope under such circumstances, the workman should know that he is en-
gaged in criminal conduct which would not be approved by either his
medic or his employer, and which in effect places his conduct beyond the
limits of compensable consequences." No such circumstances are con-
nected with a visit to a liquor store, and if alcoholism ensues, and is proven

761, 764 (1966); Pierce v. Tharp, 58 Tenn, App. 362, 430 S.W.2d 787 (1967). In a column by
Dr. Van Dellen which appeared in the Atlanta Constitution, Sept. 6, 1973 at 4-B it was
contended that alcoholism was merely a bad habit and not a disease, and that classifying it
as a disease enabled the federal government to allocate funds to the victims.

5. GA. CODE ANN. §14-102 (Supp. 1972).
6. See 1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION §13 (1972) [hereinafter cited

as LAR sON].
7. GA. CODE ANN. §114-803(5) (Supp. 1972) is sufficiently narrow to eliminate most occu-

pational diseases.
8. 23 ENCYCLOPEDIA BmrrAIcA 662B (1964). There is an indication that wine tasting is a

flourishing occupation in California but time did not permit verification. At least in America
there is a board which tests the "cup quality of tea."

9. Fennell v. Maryland Cas. Co., 208 Tenn. 116, 344 S.W.2d 352 (1961).
10. Usually, the claimant recovers. See, e.g., Eisele v. Triangle Utilities Inc., 9 App. Div.

2d 967, 193 N.Y.S.2d 706 (1959); Fennell v. Maryland Cas. Co., 208 Tenn. 116, 344 S.E.2d
352 (1961).

11. For an excellent discussion which covers the entire range of compensable conse-
quences, see 1 LARSON, §13.21.

(Vol. 25



WORKMEN'S COMPENSATION

to have resulted naturally from the accident, compensation should be
awarded.

Number of Employees

At the time of its adoption in 1920, the Georgia Compensation Act
provided that it was not applicable to any person, firm or corporation that
had regularly in service less than 10 employees.2 In the years that followed,
the figure 10 became significant for two reasons: first, it placed Georgia in
a rare category, as only one other state required a greater number of em-
ployees;' 3 and second, in 1937 a bill was enacted which recited in its cap-
tion as well as in the act as printed in the Georgia Laws that the figure
"10" should be deleted and that the figure "10" should be substituted
therefor. The same erroneous duplication of the figure "10" appeared in
the enacting clause and in the enrolled Act.' 4 In Hooper v. Harvey,5 in
passing on the effect of such an amendment, the court of appeals held that
whenever "there is a discrepancy between an act as it appears in the
printed act and as it appears in the enrolled act," the latter controls.
Finally, the 1973 Session of the General Assembly "turned the trick" and
the indestructable number 10 became number 5. 6 Unfortunately, however,
five employees is now too many. Statistics compiled in 1971 which covered
the fifty states and Puerto Rico and the District of Columbia indicate the
following: 26 Acts contain no numerical exemption; 17 require less than 5;
4 require 5; 1 requires 7; 3 require 8; and 1 requires 15.11 Consequently, even
with the reduction to 5, Georgia is now a member of a group of only 9 states
which impose a numerical exemption which is excessive, and in this
connection it should be remembered that the National Commission insists
that coverage must be mandatory and universal, and that a numerical
exception is not acceptable. 18

Amount of Cash Benefits

Probably as a result of inflation, several increases in the amount of cash
benefits were enacted. In this connection it might be pointed out that in
accord with economic trends, the sections of the Georgia Compensation
Act that authorize cash awards have been amended more frequently than
the other sections.

12. Ga. Laws, 1920, p. 167 at 177.
13. South Carolina requires fifteen employees.
14. Ga. Laws, 1937, p. 528 at 529.
15. 62 Ga. App. 224, 8 S.E.2d 456 (1940).
16. Ga. Laws, 1973, p. 232 at 234-35.
17. 3 LARsON, Table 3, p. 515.
18. Report, National Commission on State Workmen's Compensation Laws 45 (1972).
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Total incapacity.
Ga. Code Ann. §114-404 which measures the amount of cash awards for

total incapacity was amended by raising weekly benefits from 60% of the
injured workman's average wages to 66 2/3%. The overall limitations on
such benefits were raised from $50 to $65 per week, and the minimum
award was raised from $15 to $25 per week. The limitation on the overall
amount of compensation of $18,000 was eliminated but the time limitation
of 400 weeks was retained."0

Partial incapacity.
Ga. Code Ann. §114-405 which measures the amount of cash awards for

partial incapacity was amended by increasing the maximum weekly bene-
fit from 60% of the difference between the workman's average weekly wage
before the injury and such wages after the injury to 66 2/3%, by increasing
the maximum weekly benefit from $39 to $50 a week and by increasing the
total amount of compensation obtainable from $12,000 to $15,000.0

Member injuries.
Ga. Code Ann. § 114-406 which covers injuries to or loss of specific mem-

bers and which provided that the workman could qualify for permanent
or partial incapacity for a period of 52 weeks was amended by extending
such period by an additional 23 weeks. 2'

Death benefits.
Sub-section (b) of Ga. Code Ann. §114-413 was amended by deleting the

award of "85% of the compensation which is paid for total disability as
death benefits" and inserting in lieu thereof the full amount of compensa-
tion which is provided for total disability for a period not exceeding 400
weeks from date of injury. 22

Procedure

The remaining amendments which were enacted by the 1973 session are
concerned primarily with procedure:

(a) Ga. Code Ann. §114-703, which is entitled: "Rules; subpoenas, etc.;
quorum," was amended by adding at the end of paragraph (a) a sentence
which authorizes the Board in any proceeding where the parties are repre-
sented by counsel, to require "by rule or regulation," on forms provided
by the Board, the filing of "statements of contentions and points of argu-
ment. ' 2 3 The addition of this sentence raises several problems that seem
to be disturbing. Why was it necessary to authorize the board to pass a rule

19. Ga. Laws, 1973, p. 232 at 235-37.
20. Ga. Laws, 1973, p. 232 at 236-37.
21. Ga. Laws, 1973, p. 232 at 237-40.
22. Ga. Laws, 1973, p. 232 at 240-41.
23. Ga. Laws, 1973, p. 232 at 241-42.

[Vol. 25



WORKMEN'S COMPENSATION

in reference to pleadings when the board has already been invested with
plenary rulemaking authority?"4 If the board should decide to follow the
suggestion of the General Assembly and adopt a rule requiring pleadings,
what procedure should the Board follow? What publicity should attend the
adoption in order to inform the public and the bar that such a rule has been
adopted? And finally what is the meaning of the expression, "etc." which
appears in the caption?

(b) Ga. Code Ann. §114-703 was also amended by adding at the end of
the first sentence of paragraph (b) the following: "except subpenas may
also be served in any other manner authorized by law" and by inserting
in the third sentence of paragraph (b) following the words "superior court"
the following: "of the county wherein the hearing is held."'

(c) Ga. Code Ann. § 114-706 was amended by ordering the Board to adopt
rules of procedure by which both the employer and claimant must estab-
lish an address of record and must keep said address of record up to date.
The requirement of giving notice to such persons would be satisfied by
sending such notice to the address of record by registered or certified
mail.

2

(d) Ga. Code Ann. §114-706 was drastically amended in order to clarify
procedures when action is taken which is based on change of condition.
Due to the length and involvement of the changes made by the amendment
no effort is made to present a summary. 7

New Code Section

A new section, Ga. Code Ann. §114-905, was added to the Act which
made it a misdemeanor for any person, firm or corporation willfully to
make any false or misleading statement or representation for the purpose
of obtaining or denying benefits. Upon conviction a fine of not more than
$1,000 or imprisonment not to exceed one year may be imposed.28

Summary

Essentially what is needed is a new Workmen's Compensation Act which
will contain modern and adequate provisions in reference to both proce-
dural and substantive matters. The present Act was adopted in 1920, and
except for rare instances of patchwork, remains the same. In the meantime
a model Workmen's Compensation and Rehabilitation Law 9 has been

24. GA. CODE ANN. §114-703(a): "The State Board of Workmen's Compensation may
make rules, not inconsistent with this title, for carrying out the provisions of this title."

25. Ga. Laws, 1973, p. 232 at 241.
26. Ga. Laws, 1973, p. 232 at 242-44.
27. Ga. Laws, 1973, p. 232 at 244-47.
28. Ga. Laws, 1973, p. 232 at 247.
29. Issued by the Council of State Governments, 1313 East Sixtieth Street, Chicago,

Illinois.
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drafted, and in 1946 the Federal Administrative Procedure Act was
adopted,10 and finally, in 1965 Georgia enacted a State Administrative
Procedure Act.' Certainly Georgia workmen are entitled to adequate legis-
lative programs in reference to work-connected accidents and diseases.

RECENT GEORGIA DECISIONS

Lent Employees

A significant phase of the common law is the fact that occasionally the
name of a litigant becomes identified with a rule of law. A charming
example occurred when Edward Shelley sponsored litigation to obtain a
judicial declaration as to rights in Blackacre and in settling the issues the
court promulgated what has become the famous "Rule in Shelley's Case." 3"
Unfortunately, Edward passed away while the litigation was still in prog-
ress and hence missed the opportunity of enjoying the rare honor that was
cast upon him by his distinguished namesake.

Of similar impact is the litigation instituted by Helen Palsgrapi to re-
cover damages for personal injuries. A passenger, carrying a small package,
in attempting to board a train was assisted by railway employees whose
efforts dislodged the package which exploded when it fell upon the rails.
The shock of the explosion caused a set of scales to fall upon Helen which
resulted in the injuries for which she sued. Unfortunately, Helen lost the
case by a score of 4-3, with Cardoza speaking for the majority. The case
has been referred to as the most debated and discussed of all tort deci-
sions, 4 but regardless of circumstances, the solution in all such cases will
hinge on the meaning of Palsgraf.

In Georgia recently, three appellate court opinions have been rendered
in which the same person under the name of Forrester3 has appeared as
the party plaintiff. Previously, Forrester Iwas commented on in the Mercer
Law Review36 and Forrester II received similar treatment in the Georgia

30. 5 U.S.C. §500 et seq. (1967).
31. GA. CODE ANN., Ch. 3A-1, (Supp. 1972). When the Georgia State Administrative

Procedure Act was being drafted, the Board of Workmen's Compensation decided that it be
excluded and the Senate Committee which prepared the Act yielded. In 1968, the Institute
of Continuing Legal Education conducted a seminar on Administrative Law in Georgia and
the papers that were presented have been bound and are available at the Institute. Much of
the material therein demonstrates the need for adequate administrative procedures.

32. No effort is made to evaluate the "Rule" in the light of expressions that exude from
first year law students.

33. Palsgraf v. Long Island R.R., 238 N.Y. 339, 162 N.E. 99 (1928).
34. W. PROSSER, LAW OF TORTS 254-70 (4th ed. 1971).

35. Forrester v. Scott, 125 Ga. App. 245, 187 S.E.2d 323 (1972); United States Fidelity &
Guar. Co. v. Forrester, 126 Ga. App. 762, 191 S.E. 2d 787 (1972); United States Fidelity &
Guar. Co. v. Forrester, 230 Ga. 182, 196 S.E.2d 133 (1973).

36. Feild, Annual Survey of Georgia Law: Workmen's Compensation, 24 MERcER L. REV.
425 at 440-41 (1973).
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State Bar Journal,37 and this means that only Forrester III remains for
what is hoped to be the final curtain. However, in order to enjoy the full
flavor of such a trilogy, an adumbrated rehash of the past seems essential.

In Forrester I, II, and III, the basic facts are substantially identical. A
sub-contractor borrowed from the general contractor an employee to assist
in laying pipes for a building that the two contractors were engaged in
erecting. Forrester, the employee, in accordance with instructions from the
general contractor for whom he worked regularly, reported to the sub-
contractor, and upon his arrival was directed to descend to the bottom of
an excavation in order to fix a pipe. As he reached the bottom, the sides
of the excavation caved in and Forrester was killed. Thereupon the mother
of Forrester instituted two causes of action: (1) a proceeding against the
borrowing sub-contractor to recover damages for wrongful death; and (2)
a claim against the general contractor for workmen's compensation. In the
action for damages, the employer- defendant (the borrowing sub-
contractor) filed a motion for summary judgment on the ground that the
deceased was his employee and hence was only entitled to workmen's
compensation. The lower bench sustained the motion and the middle
bench affirmed. In a previous issue of this review the following views were
expressed as to Forrester I and at this juncture they seem to be worth
repeating:

About the only observation made by the court is to the effect that an
employment relation existed between the lent servant and borrowing em-
ployer which precludes a tort action. But this is merely a conclusion which
can be meaningful only if such relationship is established by proof. Lar-
son, in his treatise on workmen's compensation law, says that there "can
be no compensation liability in the absence of a contract of hire between
the employee and the borrowing employer." And further, the distin-
guished author observes that if there is no contract of hire, then the "in-
vestigation is closed and there is no need to go on into tests of relative
control and the like . . . ." In the instant case, however, the middle bench
waltzes around in reverse, and prancing madly with "control" as a partner
denies to the mother the right to sue for the negligent killing of her son
by the borrowing employer."

In Forrester II, the claim for workmen's compensation which was brought
against the general contractor was successful. There was one extraordinary
event in Forrester 11 which occurred when the general contractor became
a witness for the claimant and testified that Forrester was his employee
"right down to the day-he died." There was also a dilemma of sorts because
now the middle bench had held that the death of a lent employee gave rise

37. Note, Workmen's Compensation - The Rights of The Lent Servant Against the
General or Special Employer, 9 GA. ST. B.J. 556 (1973).

38. Feild, Annual Survey of Georgia Law: Workmen's Compensation, 24 MERCER L. REv.

425 at 440-41 (1973).
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to a claim of death benefits under the workmen's compensation act against
both the general and borrowing employers. The double-barrelled relation-
ship seemed to go unnoticed except for an excellent dissenting opinion by
Judge Eberhardt, 3

1 and some casual observations that under "Georgia law"
a workman can have two masters.

The next event was the grant of certiorari by the upper bench in
Forrester H for the stated purpose of reconciling an apparent conflict be-
tween Forrester I and H and this set the stage for the production of
Forrester III. In the opening portions of the opinion of the upper bench in
Forrester III the following paragraph appears:

Six judges concurred in the majority opinion, which affirmed the trial
court's grant of summary judgment in favor of the subcontractor, based
upon the ground that a claim against the general employer was then
pending before the State Board of Workmen's Compensation.

This paragraph seems to be unrealistic. The total effort on the part of
the borrowing employer in Forrester I was to show that an employment
relationship in a compensation sense existed between himself and Forres-
ter, and hence his only liability to Forrester would be workmen's compen-
sation. If anything, filing the claim against the general contractor should
assist in establishing the action for damages against the borrowing em-
ployer. Where the right to compensation exists the Workmen's Compensa-
tion Act excludes all other rights and remedies between employer and
employee where the injury in question is compensable. 41

The apparent conflict in opinions by the court of appeals was not pre-
cisely delineated, and if there was such a conflict it must have been
deemed "de minimis" as the upper bench applauds the decisional process
of the middle bench in both Forrester I and II. It is interesting to note that
the upper bench joined the middle bench in using "control," but such word
has no utility in distinguishing between general and borrowing employers
as both of them have control. It is also interesting to note that both levels
cited approvingly and purported to follow Scott v. Savannah Electric &
Power Co.," but there is an essential difference in Scott which was appar-
ently overlooked. In Scott, the court gleaned from the Workmen's Compen-
sation Act the definition of covered employees and then proceeded to find
that the evidence met the statutory standards. This raises the question as
to whether Scott is entitled to such intense judicial approbation when in
one essential respect it is not even a precedent for the Forresters.

A recent decision, which was decided after the survey period closed, will
be mentioned briefly. In Pilcher v. Wise,43 an action was brought by the

39. 126 Ga. App. at 767, 191 S.E.2d at 791.
40. 230 Ga. at 183, 196 S.E.2d at 134.
41. GA. CODE ANN. §114-103 (Supp. 1972), which is entitled "Other remedies excluded by

this law."
42. 84 Ga. App. 553, 66 S.E.2d 179 (1951).
43. 129 Ga. App. 92, 198 S.E.2d 713 (1973).
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mother of Pilcher against the Wise Construction Company, Wheatley
Realty Company, and Scott Bedding Company to recover damages for the
death of her son. It had been argued by Scott and Wise that in making
installations, if Wise needed an extra workman, Scott would make a loan.
On the day in question, employees of Wise arrived to install a fluorescent
lighting fixture, and being in need of an additional workman, Pilcher was
borrowed from Scott. In effecting the loan Pilcher was carefully informed
that whether he worked with Wise or not was entirely optional. As the
installation was completed, Pilcher screamed and fell; his fellow workers
rushed him to a hospital where he was pronounced dead due to electrocu-
tion. The lower bench sustained a motion to dismiss the action for damages
and the middle bench reversed. The opinion of the court does little more
than establish the flexibility and meaninglessness of "control," 11 but at
least in one sense it eclipsed any possibility that the name Forrester would
ever share in the sort of glory bestowed upon Edward Shelley and Virginia
Palsgraf, for in Pilcher the cases designated as Forester I, and II, and III,
were neither discussed nor distinguished, and in fact, neither one of the
three was even cited!

Time Limitation - Notice and Claim Periods

There are two time limitations in reference to compensation claims.
First, the Act provides that a claim is forever barred unless filed within
one year from the date of the accident.4 1 Second, there is a provision to the
effect that compensation shall not be awarded unless notice of the accident
is given to the employer within thirty days from the date of such accident."

In Blackwell v. Liberty Mutual Insurance Co., 47 a case which made an
appeerpnce before both the middle and upper benches, the claimant had
suffered a work-connected injury to his knee in 1965 and continued to work
until 1971. During the six year period, the claimant suffered continual pain
and swelling from the injury, consulted several medics and finally went to
Emory for surgery. In such cases, Georgia follows the rule that when the
continuance of work aggravates the original injury, the limiting statute
begins to run from the date the workman is forced to quit his job. The
middle bench affirmed a denial of compensation on the ground that the
"aggravation theory" is based on evidence that such aggravation is work-
connected as a result of the nature or form of the employment, or direct
evidence of aggravation by the claimant, or medical witnesses, or a specific
job-connected incident and that no such evidence had been introduced.
The majority opinion carefully measured the content of the record to show

44. For a recent in depth discussion of "control," see Skogland, Borrowed Servants, 76
CoM. L.J. 307 (1971).

45. GA. CODE ANN. §114-305 (Rev. 1956).
46. GA. CODE ANN. §114-303 (Rev. 1956).
47. 127 Ga. App. 146, 193 S.E.2d 43 (1972); 230 Ga. 174, 196 S.E.2d 129 (1973).

1974]



MERCER LAW REVIEW

a complete failure to meet the requirements of the aggravation rule. A
vigorous dissent was filed which urged that the "facts and law" demanded
a reversal of the lower bench which had held that the claim was barred.
On certiorari to the upper bench, the middle bench was overruled on the
ground that there was sufficient evidence to support the finding of the
deputy director that "the claimant's continued work aggravated his injury,
making it necessary that he cease work and have an operation." One of the
justices dissented, however, on the ground that the grant of certiorari was
improvident, observing that for the upper bench to review decisions of the
middle bench when only the quantum of evidence is involved is to destroy
the usefulness of that court as a court of review." Certainly no effort should
be made here to straighten out the housekeeping functions and problems
of the judicial department, but at least it might be observed that from the
parts of the record that are presented by the two opinions, an award of
compensation seems to be fully supported. Apparently, the middle bench
was disturbed by the condition of the record in that evidence to establish
essential facts was missing. Surely if "justice is to be done" the record
should be adequate and this is an item about which the several benches
could render assistance. And it should be remembered that when an opin-
ion is based on an inadequate record, the opinion itself reflects such inade-
quacy.

In Cotton States Insurance Co. v. Studdard,48 the claimant, Stella Stud-
dard, was an officer and stockholder of the employer corporation and also
an employee who earned a weekly salary. On November 17, 1969, she
suffered a work-connected accident which resulted in a broken hip and
subsequent surgery. Lewis, the local agent of the insurer, investigated the
accident and informed the claimant not to file a claim as the company
would take care of everything. Later, Lewis and the insurer's attorney
entered into negotiations to settle the claim, a matter which had been
delayed because Lewis advised the claimant to wait until all the bills were
in so that only one settlement would be necessary. By August or Septem-
ber, it appeared that this had taken place and Lewis and Studdard agreed
on a total amount and papers for a final settlement were prepared. Just
at this time claimant was informed by her physician that it seemed the
broken hip had not healed properly and he wished to perform another
operation. Thereupon the claimant informed the insurer that she could not
execute the agreement as there would be further medical bills. The insurer
replied that he was glad that she had found it out in time. In all of such
transactions no indication was given by the insurer that he intended to
back away from his position. On November 19, 1970, claimant was in-
formed by the insurer that unless she accepted the amount previously
offered she would get nothing, as the statute of limitations had run. By

48. 126 Ga. App. 217, 190 S.E.2d 549 (1972).
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letter of November 23 to the board, claimant requested a hearing. The
hearing director found against the plea of the statute of limitations and
awarded full benefits. This award was affirmed by the board, the superior
court and the court of appeals. The opinion by the court of appeals uses
three bases for circumventing the running of the statute. First, the fraud
of the insurer tolled the running of the statute; second, that the insurer
waived the limitation prior to the expiration of one year, and third, that
the insurer is estopped to reclaim the right that was relinquished by it.
Apparently, any one of the three would have provided an ample ground
for disposing of the statute, and probably only one should have been used.
The marshalling of too many legal reasons frequently results in the suspi-
cion that there must be a basic weakness somewhere. And finally, it was
certainly preferable to have waiver and estoppel treated as separate and
distinct grounds for avoiding the statute.

In Georgia Casualty and Surety Co. v. Cochran,49 the claimant, who is
described as a "producer" or "vendor" in the pulpwood industry, filed a
claim for workmen's compensation against McCord, who was listed as a
dealer for Georgia Kraft. McCord was furnished with "tickets" and such
"tickets" were authority for the holder to deliver pulpwood to Georgia
Kraft. The claimant received such tickets from McCord although he was
not an employee of McCord at the time of his injury, but he was an insured
under the policy of compensation insurance. Deductions for workmen's
compensation insurance were made by McCord from payments for pulp-
wood that was delivered to Georgia Kraft. In regard to claimant, premium
deductions were made from payments on units that were at least partly,
and on occasion entirely, his personal work.

The accident which the claimant suffered is described in the opinion of
the middle bench as follows: ". . . claimant was accidentally and severely
burned while trying to choke and crank his truck by placing one hand over
the carburetor and shorting the starter with the other." Apparently the
claimant must be a man of great dexterity if he could manage the cranking
of a truck while both hands were so engaged in a starting operation. Inci-
dentally, although the word "shorting" serves excellently in its present use,
it seems to have been overlooked entirely by both Webster and Roget.
Another extraordinary phase of this case is the fact that the employee-
claimant was listed as an insured. But there is no indication that he was
ever an employer and needed insurance to cover claims of employees.

Finally, the middle bench denied compensation on the ground that
claimant failed to give notice to McCord until approximately 60 days after
the accident and this eliminated about the only theory upon which he
could obtain compensation. At least two needs should be attended to as a
result of this case. First, a complete and accurate account of the duties and

49. 127 Ga. App. 55, 192 S.E.2d 547 (1972).
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titles of employees in the pulpwood business should be prepared and made
available. In the instant case about two pages of the opinion were devoted
to a description of the types and levels of employment but even then the
account seems incomplete. Second, to lose a case on technical grounds
usually arouses strong resentment. One way of circumventing such a result
is by the use of the word estoppel, which is entirely meaningless. But
preferably, the harshness of a short, specific count should be ameliorated
by eliminating the thirty day period, and substituting therefor a reasona-
bly flexible standard.a

50. This has been done elsewhere. See LAmoN, §§78.00-.80.


