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INTRODUCTION

During this survey period the general area of trial practice and procedure
was treated in approximately 270 cases. The majority of these cases con-
strued the Georgia Civil Practice Act.' There were also significant decisions
which resolved questions of jurisdiction and venue, areas of law expressly
excepted from the CPA. 2 For example, the coverage of Georgia's Long Arm
Statute3 was greatly extended and clarified. The areas of jurisdiction and
venue will be dealt with first in this article, and the remainder of the cases
will then be considered in the general chronological order of the CPA.
While dual treatment of more important cases was unavoidable, insignifi-
cant cases were eliminated entirely or discussed only in footnotes. Finally,
the CPA sections amended by the 1973 legislature will be discussed where
appropriate.

PERSONAL JURISDICTION

The area of jurisdiction over the person was dominated during this sur-
vey period with cases construing Georgia's Long Arm Statute. 4 In three
landmark opinions - Coe & Payne Co. v. Wood Mosaic Corp.,' J. C.
Penney Co. v. Malouf Co.,I and Davis Metals Inc. v. Allen7 - the supreme
court reversed decisions of the court of appeals and greatly extended the
coverage of the Long Arm Statute by drastically recasting both steps in the
"two-step" analysis which the bench and bar had employed in determining
jurisdiction under that statute.

For a full understanding of the "two-step" approach, a brief review of
the history of the Long Arm Statute is helpful. The statute originally
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1. GA. COnE ANN., tit. 81A (Rev. 1972).
2. GA. CODE ANN. §81A-182 (Rev. 1972).
3. GA. CODE ANN. §§24-113.1 to -118 (Rev. 1971).
4. GA. CODE ANN. §§24-113.1 to -118 (Rev. 1971).
5. 230 Ga. 58, 195 S.E.2d 399 (1973), rev'g 125 Ga. App. 845, 189 S.E.2d 459 (1972).
6. 230 Ga. 140, 196 S.E.2d 145 (1973), rev'g 125 Ga. App. 832, 189 S.E.2d 453 (1972).
7. 230 Ga. 623, 198 S.E.2d 285 (1973), rev'g 127 Ga. App. 611, 194 S.E.2d 516 (1972).



MERCER LAW REVIEW

provided three bases of jurisdiction over a nonresident individual:

A court of this State may exercise personal jurisdiction over any nonresi-
dent . . as to cause of action arising from any of the acts, ownership,
use or possession enumerated in this section, in the same manner as if he
were a resident . . . if . . he:
(a) Transacts any business within this State; or
(b) Commits a tortious act within this State, except as to a cause of action
for defamation of character arising from the act; or
(c) Owns, uses, or possesses any real property situated within this State.'

Although unintended, the act as enacted, applied only to individuals. It
was amended in 1968 to reach nonresident corporations.' The courts re-
fused to apply this amendment retroactively to causes of action arising
before 19681° and also refused to construe the pre-1968 statutory language
to include corporations.' Another amendment was necessary in 1970 after
the court of appeals held that subsection (b) did not apply to cases where
the nonresident defendant commits a negligent act outside the state caus-
ing injury within the state. 2 This amendment, which relabeled old subsec-
tion (c) as subsection (d), added a new subsection that applies to a nonresi-
ddent where he -

(c) Commits a tortious injury in this State caused by an act or omission
outside this State if the tort-feasor regularly does or solicits business, or
engages in any other persistent course of conduct, or derives substantial
revenue from goods used or consumed or services rendered in this State

13

This new subsection was also held not to apply retroactively.' 4 Hence, as
one writer pointed out, '5 the determination of the applicability of the Long
Arm Statute was a two-step process: first, to decide whether the statutory
requirements were met, taking into consideration the time frames created
by the 1968 and 1970 amendments; and second, if the statutory require-
ments are met, to decide whether the statute as applied satisfies federal
constitutional requirements of due process.

8. Ga. Laws, 1966, p. 343.
9. Ga. Laws, 1968, p. 1419 at 1420.
10. Smith v. O'Neal Steel, Inc., 225 Ga. 778, 171 S.E.2d 519 (1969); Bauer Int'l Corp. v.

Cagle's Inc., 225 Ga. 684, 171 S.E.2d 314 (1969); Buckhead Doctor's Bldg., Inc. v. Oxford Fin.
Cos., 120 Ga. App. 516, 171 S.E.2d 365 (1969).

11. 225 Ga. 684, 171 S.E.2d 314 (1969).
12. Castleberry v. Gold Agency, Inc., 124 Ga. App. 694, 185 S.E.2d 557 (1971); O'Neal

Steel, Inc., v. Smith, 120 Ga. App. 106, 169 S.E.2d 827 (1969), remanded as moot on other
grounds, 225 Ga. 778, 171 S.E.2d 519 (1969).

13. Ga. Laws, 1970, p. 443 at 444-45.
14. 124 Ga. App. 694, 185 S.E.2d 557 (1971).
15. Landgraf, Annual Survey of Georgia Law: Trial Practice and Procedure, 22 MERCER

L. REv. 335, 344 (1971).
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The constitutional restraints on a state's exercise of jurisdiction over
nonresidents have of course been changing over the years. The traditional
approach was set forth in Pennoyer v. Neff.'" The Supreme Court held
there that a state had no authority to render a personal judgment against
a defendant unless he was personally served within the geographic bounda-
ries of the state (or unless he waived personal jurisdiction). This case had
been so consistently and heavily relied on by the Georgia courts" that one
treatise indicated that Pennoyer cast doubts upon the constitutional valid-
iity of our Long Arm Statute.'8 Although Pennoyer stood in good favor with
the Georgia courts, its authority was gradually eroded by federal decisions'9

until the modern rule was announced in the seminal case of International
Shoe Co. v. Washington:2"

[D]ue process requires only that in order to subject a defendant to a
judgment in personam, if he be not present within the territory of the
forum, he have certain mininum contacts with it such that the mainte-
nance of the suit does not offend traditional notions of fair play and
substantial justice.21

While elsewhere the rule of International Shoe was being extended even
farther,"2 Georgia courts doggedly clung to the restrictive rule of Pennoyer
v. Neff for almost 100 years.n For example, in Young v. Morrison,'24 the
court held unconstitutional that section of the Georgia Nonresident Motor-
ist Act 2 5 which defined the term "nonresident" to include any person who
was a resident when the cause of action arose but who ceased to be a
resident of Georgia prior to service of process.26 In so holding the court
relied on Pennoyer, brushing over International Shoe and ignoring Hess v.
Pawloski a case directly on point.27 Despite its highly questionable ration-
ale, the Young case was followed by the court of appeals as late as 1969.28

16. 95 U.S. 714 (1877).
17. See, e.g., Young v. Morrison, 220 Ga. 127, 137 S.E.2d 456 (1964); Sterling Materials

Co. v. McKinley, 218 Ga. 574, 129 S.E.2d 770 (1963); Gordy v. Levison & Co., 157 Ga. 670,
122 S.E. 234 (1924); Vicksburg, Shreveport & Pacific Ry. v. DeBow, 148 Ga. 738, 98 S.E. 381
(1919); Milner v. Gatlin, 139 Ga. 109, 76 S.E. 860 (1912); Dill v. Guthrie, 120 Ga. App. 527,
171 S.E.2d 359 (1969); Lamex, Inc. v. Sterling Extruder Corp., 109 Ga. App. 92, 135 S.E.2d
445 (1964).

18. W. DAVIS & A. SHULMAN, GEORGIA PRACTICE AND PROCEDURE (3D ED. 1968).
19. See C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE: CIVIL §§1064-65 (1969)

[hereinafter cited as WRIGHT & MILLER].

20. 326 U.S. 310 (1945).
21. Id. at 316.
22. WRIGHT & MILLER, §§1067-69.
23. See note 17 supra.
24. 220 Ga. 127, 137 S.E.2d 456 (1964).
25. GA. CODE ANN. §§68-801 to -810 (Rev. 1967).
26. Ga. Laws, 1957, p. 649.
27. 274 U.S. 352 (1927).
28. Dill v. Guthrie, 120 Ga. App. 527, 171 S.E.2d 359 (1969).
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MERCER LAW REVIEW

With Pennoyer v. Neff standing as the "fountainhead of jurisdictional
concepts"" in this state, it would have required rare prescience to predict
that in 1973 the Georgia Supreme Court would completely abandon its
adherence to Pennoyer's outmoded theory of personal jurisdiction and
would adopt a view paralleling the most expansive interpretation of any
state long-arm statute.

The first important decision affected subsections (b) and (c) of Georgia's
Long Arm Statute. Recall that subsection (c) was enacted to "get around"
the reasoning of the cases3° which refused to apply subsection (b) to a
negligent act committed outside the state causing injury within it. Al-
though subsection (c) was not considered directly, it may have been ren-
dered superflous by the court's interpretation of subsection (b) in Coe &
Payne Co. v. Wood-Mosaic Corp.31 This case arose out of the Atlanta Gas
Light Tower fire of December 1968. One theory as to the cause of the fire
was the explosion of vapors given off by an adhesive used in the laying of
flooring. The adhesive had been manufactured by Overall Paint, an Ohio
corporation, and sold by its exclusive distributor, Wood-Mosaic Corpora-
tion, a Kentucky corporation, along with parquet flooring to Atlanta Floor-
ing, which in turn sold the adhesive and flooring to Coe & Payne Company,
the flooring contractor. The owner of the building sued Coe & Payne, which
in turn filed a third-party complaint against Wood-Mosaic and Overall
Paint, alleging that while those corporations were nonresidents, they had
transacted business and committed tortious acts within Georgia, thereby
subjecting themselves to jurisdiction under the Long Arm Statute.

The trial court granted Wood-Mosaic's and Overall Paint's motions to
dismiss for lack of jurisdiction. The court of appeals affirmed,12 first hold-
ing that since the most contacts either corporation had had with the state
were delivery of items sold by unsolicited orders received, filled, shipped,
and paid for out of Georgia, there were not sufficient minimum contacts
for either corporation to be subject to Long Arm jurisdiction for having
"transacted business within the State." Next, following its own previous
decisions, the court held that commission of a tortious act outside the state
which caused injury within it gave no basis for jurisdiction under subsec-
tion (b). The supreme court granted certiorari and reversed, holding that
commission of a negligent act outside the state which causes injury within
it does constitute commission of a tortious act within the state. Conse-
quently, jurisdiction was available under subsection (b).

29. Weissman, The Georgia Long Arm Statute: A Significant Advance in the Concept of
Personal Jurisdiction, 4 GA. ST. B.J. 13 (1967).

30. See note 12 and accompanying text supra.
31. 230 Ga. 58, 195 S.E.2d 399 (1973), rev'g 125 Ga. App. 845, 189 S.E.2d 459 (1972).
32. 125 Ga. App. 845, 189 S.E.2d 459 (1972). The decision by the court of appeals was

also within this survey period. For a complete rendition of the facts in the case, that decision
should be consulted, as the supreme court's opinion is lacking in that respect.
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The decision in Coe & Payne may have rendered subsection (c) nuga-
tory. Since that section carries the higher standard of transaction of busi-
ness within the state and section (b) does not, subsection (c) may be
destined to become nothing more than a curious relic by courts intent on
exercising jurisdiction to the full extent allowed by due process. On the
other hand, if viewed as the latest expression of legislative intent, subsec-
tion (c)'s standards may conceivably be read as parameters for curbing a
too-sweeping reach under subsection (b). 33

Indeed, the reach of subsection (b) was left somewhat uncertain by the
decision in Coe & Payne. It is clear that under any long arm statute,
jurisdiction must be based on contacts with the forum sufficient to satisfy
due process. 4 In Coe & Payne the defendants had contacts with Georgia
which apparently were considered sufficient;n however, these were not
discussed by the supreme court, and no clear standards for minimum
contacts were articulated.

The "Illinois rule" was apparently incorporated into Georgia law by
reference. That rule, of course, is that commission of a negligent act out-
side a state causing injury within it is commission of a tortious act within
the state; and, as Justice Gunter pointed out, the "Illinois rule is based
on the premise that the Long Arm Statute contemplates that jurisdiction
shall be exercised over non-resident parties to the maximum extent per-
mitted by procedural due process. ' 3

The landmark Illinois case treating long-arm jurisdiction is probably the
most expansive reading of any state long-arm statute. In Gray v. American
Radiator & Standard Sanitary Corp. ,37 suit was brought in Illinois against
Titan Valve Manufacturing Company and others on the grounds that a

33. Cf. Comment, Impact of the Coe & Payne Decision on Georgia's Long Arm Statute,
10 GA. ST. B.L. 164, 174-75 (1973).

34. 326 U.S. 310 (1945).
35. Overall Paint and Wood Mosaic had never had any representatives in Georgia, never

had an office or place of doing business in Georgia, never had an agent or employee located
in Georgia, and never owned any real or personal property located in Georgia. They had never
solicited orders within the state, were Ohio and Kentucky corporations (respectively), not
authorized to transact business in Georgia, and had never manufactured any product in
Georgia. Wood-Mosaic was Overall's sole distributor of the allegedly defective flooring adhe-
sive, and had bought some $44,000 worth from Overall in the years 1966-68.

Overall Paint's sole contacts with Georgia were sales and shipment of roof coating to
two Georgia concerns in 1968 and 1969 of a gross dollar volume of $14,100, and of course the
contact arising from the fact that the adhesive it manufactured and put in the stream of
commerce wound up in Georgia.

Wood-Mosaic's contacts were greater. It sold flooring products to Georgia customers
through orders accepted, filled, shipped and paid for in Kentucky. It had sold and shipped
products worth from $40,000 to $98,000 (the amount was in dispute) to Atlanta Flooring alone
in the years 1965-70. In the years 1965-68 these shipments included amounts of the adhesive
in question worth $2,288.

36. 230 Ga. at 60, 195 S.E.2d at 401.
37. 22 Ill.2d 432, 176 N.E.2d 761 (1961).
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defective water heater exploded and injured the plaintiff. Titan was an
Ohio corporation, and its only contact with Illinois was found in the fact
that a safety valve it manufactured in Ohio was incorporated in Pennsyl-
vania into the hot water heater which was subsequently sold to an Illinois
consumer. From federal and Illinois authority it was clear that where the
defendant had voluntarily entered a state and invoked the protection of
its laws in a single business transaction, it did not offend "traditional
notions of fair play and substantial justice" to require the nonresident to
answer in the courts of that state for any tortious acts committed there,
regardless of whether the business activity was considered dangerous."
However, in Gray, there was no showing that Titan "voluntarily entered"
the forum nor that it even contemplated use of its products in Illinois.
Nevertheless, the court sustained jurisdiction over Titan by relying on a
presumption that due process is satisfied and placing the burden of proof
on the defendant to show that it is not:

In the case at bar defendant does not claim that the present use of its
product in Illinois is an isolated instance. While the record does not dis-
close the volume of Titan's business or the territory in which appliances
incorporating its valves are marketed, it is a reasonable inference that its
commercial transactions, like those of other manufacturers, result in sub-
stantial use and consumption in this State. To the extent that its business
may be directly affected by transactions occurring here it enjoys benefits
from the laws of this State, and it has undoubtedly benefited, to a degree,
from the protection which our law has given to the marketing of hot water
heaters containing its valves. Where the alleged liability arises, as in this
case, from the manufacture of products presumably sold in contemplation
of use here, it should not matter that the purchase was made from an
independent middleman or that someone other than the defendant
shipped the product into this State.

With the increasing specialization of commercial activity and the grow-
ing inter-dependence of business enterprises it is seldom that a manufac-
turer deals directly with consumers in other States. The fact that the
benefit he derives from its laws is an indirect one, however, does not make
it any the less essential to the conduct of his business; and it is not
unreasonable, where a cause of action arises from alleged defects in his
product, to say that the use of such products in the ordinary course of
commerce is sufficient contact with this State to justify a requirement
that he defend here.

As a general proposition, if a corporation elects to sell its products for
ultimate use in another State, it is not unjust to hold it answerable there
for any damage caused by defects in those products.3

38. E.g., Nelson v. Miller, 11 Ill.2d 378, 143 N.E.2d 673 (1957); see Hanson v. Denckla,
357 U.S. 235 (1958); International Shoe Co. v. Washington, 326 U.S. 310 (1945). See also
Elkhart Eng'r Corp. v. Dornier Werke, 343 F.2d 861 (5th Cir. 1965), for a later case in point.

39. 22 Ill.2d at , 176 N.E.2d at 766.
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A comparison of Titan with the two nonresident defendants in Coe &
Payne is enlightening. Far more than did Titan, Wood-Mosaic resembles
that hypothetical defendant who voluntarily enters the forum state and
invokes the benefits and protection of its laws. Wood-Mosaic's contacts
with Georgia were continuous and substantial - it had sold almost
$100,000 worth of products to Atlanta Flooring alone from 1965 to 1970.40
Overall Paint, on the other hand, was in substantially the same position
as Titan was in Gray. Other than sales of roof coating to two Georgia firms
iin 1968 and 1969 - sales unrelated to the cause of action - Overall Paint's
sole contact with Georgia was found in the fact that some of its Ohio-
manufactured adhesive was shipped into Georgia by Wood-Mosaic for use
in installing flooring sold by that Kentucky concern to Georgia consum-
ers.4' (The installation manual accompanying Wood-Mosaic's flooring
"required" the use of the adhesive in question in laying the flooring being
installed by Coe & Payne.) Nevertheless, the Georgia Supreme Court ap-
parently felt that Overall Paint's minimal contacts with the state were
sufficient to satisfy due process. Hence it is now obvious that the minimum
ccontacts necessary to satisfy subsection (b) are far less than the require-
ments for transaction of business under subsection (c). It remains to be
sseen whether this less strict requirement will be solidified into a rule simi-
lar to that in Gray - that if a product deposited in the channels of inter-
state commerce finds its way into the forum and causes injury, there is a
presumption that jurisdiction is available, and the burden of proof is on
tthe manufacturer to show that there are not sufficient contacts to satisfy
due process.42

After construing the Long Arm Statute so that commission of a tortious
act need only be accompanied by minimum contacts substantially less
than those constituting "transaction of business," the court treated this
latter concept in J. C. Penney Co. v. Malouf Co.43 The plaintiff in that case
was injured in 1966 when an allegedly highly flammable maternity smock
bburned up. She sued the retailer, J. C. Penney in 1968, which in turn filed
a third-party complaint against Malouf, the manufacturer, alleging negli-
gence, breach of warranty, and indemnity under an express indemnity
contract. The only contacts Malouf had with Georgia were the shipment
of merchandise to J. C. Penney and the accompanying contract of sale and
indemnity. (Recall that in 1966, present subsection (c) was not enacted;
subsection (b) did not apply to acts outside the state; and the statute as a
whole would not apply to corporations until 1968.)" 4 Service of the third-
party complaint was perfected under the Long Arm Statute in 1970. The

40. 125 Ga. App. 845, 189 S.E2d 459 (1972). See note 35 supra.
41. 125 Ga. App. 845, 189 S.E.2d 459 (1972).
42. See text accompanying note 39 supra.
43. 230 Ga. 140, 196 S.E.2d 145 (1973), rev'g 125 Ga. App. 832, 189 S.E.2d 453 (1972).
44. See text accompanying notes 8-15 supra.
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trial judge granted Malouf's motion to dismiss for lack of jurisdiction, and
the court of appeals affirmed.45 That court held that the claim involved
must have arisen from the transaction of business or commission of a
tortious act within the state for the Long Arm Statute to confer jurisdic-
tion. Since Malouf's "acts" under either theory occurred in 1966, the cause
of action arose then, and the 1966 version of the Long Arm Statute con-
trolled. Since it was inapplicable to corporations, there was no jurisdiction
over Malouf.

The supreme court granted certiorari and reversed. If the actions by
Penney against Malouf were totally in tort, the judgment would have been
affirmed because the tort did occur in 1966, and at that time the statute
conferred no jurisdiction over a nonresident corporate tortfeasor. However,
the claim also sounded in contract against Malouf on its indemnity agree-
ment. The breach of that agreement was in 1968, when the plaintiff filed
suit, so that if there were sufficient minimum contacts to satisfy due pro-
cess, the courts had jurisdiction over Malouf under the 1968 amendment.
The court went on to hold that shipment of merchandise for delivery to
Penney in Georgia were sufficient minimum contacts to satisfy due pro-
cess: manufacture and shipment of goods into Georgia to be placed in the
sstream of commerce for resale at retail to Georgia citizens constitutes
transaction of business within subsection (a) of the Long Arm Statute.

In denying a rehearing in this case,"6 Justice Gunter again demonstrated
the changed attitude of the court toward jurisdiction under the Long Arm
Statute:

Our third-party practice statute and our Long Arm Statute, in combi-
nation, were devised and enacted for the purpose of reaching a party like
Malouf and bringing it into a court in Georgia so as to get the issues among

45. 125 Ga. App. 832, 189 S.E.2d 453 (1972). The decision in the court of appeals was also
within this survey period.

46. In denying the rehearing, the court treated two points unrelated to personal jurisdic-
tion which were not discussed in the main opinion. First, Malouf contended that since neither
the plaintiff nor Penney could sue it in tort, and since the plaintiff had sued Penney in tort,
the contractual claim of Penney against Malouf was not "part of the plaintiff's claim" against
Penney and consequently Penney could not bring Malouf in with a third-party complaint.
The court rejected this narrow reading of GA. CODE ANN. §81A-114 (Rev. 1967), holding that
a defendant could bring in a nonresident third-party defendant if the third party's liability
to the defendant allegedly arose out of the tort, or the contract related to the tort, which
formed the basis of the original action.

Malouf also contended that venue was improper-assuming that it was transacting busi-
ness within Georgia, it was only so doing in Cobb County, where the delivery to Penney was
made. Consequently venue was not in Fulton County, where the original suit was brought,
but in Cobb County. The court held that the "act" causing harm to Penney was breach of
the indemnity agreement, which occurred in Fulton County when suit was brought there
against Penney. Venue was therefore proper.

The court's answers to these last two contentions of Malouf further show the changing
judicial attitude toward long arm jurisdiction by the Georgia courts.

[Vol. 25
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and between all the parties settled in one lawsuit."

Again, as in Coe & Payne, no clear standards were articulated regarding
what minimum contacts are necessary for transacting business. Appar-
ently the court believes it best to develop these standards on a case by case
basis - a process good for the advocate's pocketbook but hardly satisfying
to the counselor attempting to advise his client regarding his future con-
duct. The facts of the case do not make it clear just how many shipments
Malouf made into Georgia - transaction of business may require more
contacts than the single contact sufficient for jurisdiction if that contact
lleads to tortious injury within the state."8

In Davis Metals Inc. v. Allen,4" the third important Long Arm Statute
case, a single business contact may have been sufficient for jurisdiction
under subsection (a) over an individual. In that case, the parties had
entered into an employment contract containing a non-competition clause.
The defendant worked for a while under this contract but then moved to

47. 230 Ga. at 146, 196 S.E.2d at 149.
48. A possible complicating factor here, of course, is the fact that although jurisdiction

in J. C. Penney was supported by the contract, Malouf had made at least a single shipment
into the forum which shipment led to tortious injury. Hence if the action in tort had not been
barred by the time frames involved, jurisdiction would clearly have been supported under Coe
& Payne.

Traditionally under the "transactions of business" theory of "long-arm" jurisdiction, more
than a simple contact has been required to sustain jurisdiction. But this requirement has been
relaxing, as the Court in Gray v. American Radiator & Standard Sanitary Corp. has pointed
out:

In holding that maintenance of the suit did not violate due process the court [in
International Shoe Co. v. Washington] pointed out that the activities of the corpo-
ration in Washington were not only continuous and systematic but also gave rise
to the liability sued on. It was observed that such operations, which resulted in a
large volume of business, established "sufficient contacts or ties with the state of
the forum to make it reasonable and just according to our traditional conception
of fair play and substantial justice to permit the state to enforce the obligations
which appellant has incurred there." 326 U.S. at page 320 ....

Where the business done by a foreign corporation in the state of the forum is of
a sufficiently substantial nature, it has been held permissible for the State to
entertain a suit against it even though the cause of action arose from activities

entirely distinct from its conduct within the State. Perkins v. Benquet Consolidated

Mining Co., 342 U.S. 437 ....
But where such business or other activity is not substantial, the particular act

or transaction having no connection with the State of the forum, the requirement

of "contact" is not satisfied. Hanson v. Denckla, 357 U.S. 235 ...

We do not think, however, that doing a given volume of business is the only way
in which a nonresident can form the required connection with this State. Since the

International Shoe case was decided the requirements for jurisdiction have been

further relaxed, so that at the present time it is sufficient if the act or transaction
itself has a substantial connection with the State of the forum.

22 1Il.2d at -, 176 N.E.2d at 764.
49. 230 Ga. 623, 198 S.E.2d 285 (1973), rev'g 127 Ga. App. 611, 194 S.E.2d 516 (1972).

The court of appeals decision was also within this survey period.
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Alabama where he breached the non-competition clause. The court of
aappeals held that there was no jurisdiction under the Long Arm Statute
because the cause of action arose not from business transacted within
Georgia but from the defendant's acts of competition in Alabama. In re-
versing, the supreme court held that the acts of competition would not give
rise to a cause of action but for the contract. The "act" of the defendant
iin Georgia giving rise to plaintiff's cause of action because of the competi-
tion was the contract executed by both parties in Georgia. In executing the
contract, the parties invoked the protection of the laws of Georgia with
respect to their rights and liabilities under it; hence, it was sufficient
ccontact with the forum to constitute a transaction of business:

Under our Long Arm Statute jurisdiction over a nonresident exists on
the basis of transacting business in this state if the nonresident has pur-
posefully done some act or consummated some transaction in this State,
if the cause of action arises from or is connected with such act or transac-
tion, and if the exercise of jurisdiction by the courts of this state does not
offend traditional fairness and substantial justice. 50

The result in Davis Metals is predictable after Coe & Payne and J. C.
Penney, and the case appears to support a single transaction basis for
jurisdiction over an individual under subsection (a). 5

' Again however it is
unclear what result would be reached were the contract not executed by
both parties in Georgia, 52 or if the cause of action did not arise from or have
a substantial connection with that single transaction.

50. 230 Ga. at 625, 198 S.E.2d at 287.
51. Cf. McGee v. International Life Ins. Co., 355 U.S. 320 (1957). In that case, suit was

brought in California against a foreign insurance company on a policy issued to a resident of
California. The contract in question was delivered in California and premiums were mailed
from there, but the company had no agents there and solicited no business in California. In
allowing jurisdiction, the court held that it was sufficient for purposes of due process that
the suit was based on a contract which had a substantial connection with California.

52. Regarding "single contract" basis for jurisdiction where the contract is executed by
mail, see Carey v. Linares, 121 Ga. App. 150, 173 S.E.2d 101 (1970). In that case, the
defendant was a Georgia resident who had never been to Missouri. She wrote to plaintiff, a
friend in Missouri, asking for and receiving a loan of $1,500. When the loan was not repaid,
plaintiff filed suit in Missouri and obtained a default judgment. Service in that suit was made
under Missouri's long arm statute. In refusing to give full faith and credit to the Missouri
judgment, the court first distinguished a Missouri case giving full faith and credit to an
Illinois judgment where the defendant had traveled from Missouri to Illinois to consummate
the contract. Then, the court held that to enforce the Missouri judgment in the instant case
would constitute a denial of due process:

We believe the Missouri court would hold that their statute was not intended to
apply to a purely private, relatively modest transaction between individuals where
the defendant was never physically present within the state and where the only
"contact" was established by an artificial, "place of contract" rule designed for
conflict of law purposes . . ..

To hold otherwise would be to deny such defendants, for all practical purposes,
the opportunity to be heard. With no insurance company or corporation to bear the
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Despite the present uncertainties accomanying the lack of clearly de-
fined standards, Coe & Payne, J. C. Penney, and Davis Metals stand as
landmark cases construing the Georgia Long Arm Statute. Reasoned case-
by-case development will lead to greater clarity in this area of the law in
the future, and such an approch is certainly contemplated by the Illinois
and federal cases treating "long-arm" jurisdiction. 3 For now, the clear
thrust and unifying theme of these cases is commendable-within the
bounds of fairness and substantial justice to the defendant, the Long Arm
Statute will be applied to the limits of due process so that those who invoke
the protection or benefits of the laws of Georgia, or who injure citizens or
property here, will be made to answer therefore in the Georgia courts.

SuBJECT MATTER JURISDICTION

There were apparently no cases of real significance treating subject mat-
ter jurisdiction during this survey period .5

VENUE

A surprising number of cases treating venue were decided during this
survey period. One-half of these were routine in nature, or re-affirmed
established principles of law;5 but the remainder were of real significance.

costs of out-of-state litigation as a routine business expense, default judgments
would be the rule. We believe that in its application to this type of situation, the
statute would offend traditional notions of fair play and substantial justice.

121 Ga. App. at 151, 173 S.E.2d at 103. Carey undoubtedly remains good law despite the
holding in Davis Metals, so it is important not to confuse the two situations. In Carey, the
defendant's only contact with Missouri was by mail; in Davis Metals, the defendant entered
(or was already in) Georgia, where both parties executed the contract. He then removed
himself from the jurisdiction and breached the contract.

Another factor to consider is whether the defendant is a corporation. The Carey court's
distinction between bringing a nonresident corporation into the forum where it entered a
single contract by mail, and attempting to do the same with an individual, was an obvious
reference to McGee v. International Life Ins. Co., note 51 supra. From the court's language
it seems that they would be more willing to follow McGee and allow jurisdiction in a case
similar to Carey if the defendant were a corporation.

53. E.g., Hanson v. Denckla, 357 U.S. 235 (1958); Gray v. American Radiator & Standard
Sanitary Corp., 22 Ill.2d 432, 176 N.E.2d 761 (1961).

54. In Gray v. Gray, 229 Ga. 460, 192 S.E.2d 334 (1972), the court re-affirmed that
established principle of law that waiver or consent of the parties cannot confer on a court
jurisdiction over the subject matter wherein it has none at law. And in Mar-Vel, Inc. v.
Counts, 127 Ga. App. 634, 194 S.E.2d 503 (1972), the court rejected the defendant's conten-
tion that an action in trover by one co-tenant against another, where the property - in this
case a going business - has been destroyed or sold, is really an equitable action for an
accounting. Hence, defendant's motion to dismiss for lack of subject matter jurisdiction was
properly denied.

55. In Griffis v. Griffis, 229 Ga. 587, 193 S.E.2d 620 (1972), the court re-affirmed GA. CODE
ANN. §2-4901 (Rev. 1948), which provides that divorce cases shall be brought in the county



MERCER LAW REVIEW [Vol. 25

Two decisions discussed venue in third-party practice, while single cases
clarified specific venue provisions of the Georgia Constitution" and Code;
a final opinion dealt with forum non conveniens - a court-made rule in
most jurisdictions where that doctrine applies.57

A rule was recently established in Georgia reconciling third party prac-
tice under the CPA 5 and our constitutional venue provisions in Register
v. Stone's Independent Oil Distributors, Inc.,5" which requires that a third
party complaint must have independent venue. Hence, if A is injured by
B and C, who are joint tortfeasors (or obligors) residing in different coun-
ties, A would achieve proper venue over both by suing both in the county
of residence of either.66 However, if A chooses to sue only one of the tortfea-
sors, that defendant may not implead the other as a co-defendant, because
venue would be improper." In Shell v. Watts,6 2 a case mentioned in passing

where the defendant resides. Hill v. Harper, 230 Ga. 246, 196 S.E.2d 397 (1973) followed this
rule, adding however that an attack on a divorce decree allegedly void because obtained by
fraud must be brought in the court which granted the decree.

Williams v. Overstreet, 230 Ga. 112, 195 S.E.2d 906 (1973), reaffirmed the rule of GA. CODE
ANN. §2-4903 (Rev. 1948), that equity cases must be brought in the county of residence of a
defendant against whom substantial relief is sought. Hallmark Properties, Inc. v. Slater, 229
Ga. 432, 192 S.E.2d 157 (1972), added that for venue purposes, the residence of a corporation
is (1) its registered office, or (2) its principal office under the prior General Corporation Law.

In Aiken v. Bynum, 128 Ga. App. 212, 196 S.E.2d 180 (1973), the defendant was a resident
of Fulton County; he received a complaint alleging DeKalb County residence for him, which
he failed to answer. In refusing to reopen the default judgment entered against him, the court
held- (1) that a bare allegation of residence is good enough for venue purposes; defendant
should have contested venue, and nothing in the record showed why he failed to do so; and
(2), that venue can be waived both by a failure to appear and by a failure to contest it.

Finally, in Boyd Motors, Inc. v. Radcliff, 128 Ga. App. 15, 195 S.E.2d 291 (1973), it was
ruled improper for a trial judge to grant summary judgment on grounds of lack of jurisdiction,
venue, or service of process, since summary judgment goes to the merits, rather than to a
"matter in abatement."

56. Georgia venue provisions are found primarily in the constitution. See GA. CONST. art.
VI, §1, 4, GA. CODE ANN. §§2-4901 to -906 (Rev. 1948). Any other statutory provisions of
venue must conform to the above, or be deemed unconstitutional. Duncan v. Medlin, 226 Ga.
118, 172 S.E.2d 672 (1970). Code provisions providing venue for corporations are constitu-
tional because they merely define the residence of the corporation for venue purposes.

57. Brown v. Seaboard Coast Line R.R., 229 Ga. 481, 192 S.E.2d 382 (1972).
58. GA. CODE ANN. § 81A-114 (Rev. 1972).
59. 227 Ga. 123, 179 S.E.2d 68 (1971).
60. GA. CONST. art. VI, § 1, 4, GA. CODE ANN. §§2-4904 to -905 (Rev. 1948).
61. At first blush, it might seem that if the nature of the defendant's claim against the

non-resident third party is not in the nature of an independent suit, his joinder would be
possible under GA. CODE ANN. §81A-119 (Rev. 1972). The problem here, however, is that if
the third party is a joint tortfeasor or obligor, he is not essential for a just adjudication among
the original parties since complete relief can be obtained from any one joint tortfeasor or
obligor; if the third party is not a joint tortfeasor or obligor, venue would be improper against
him, and he should be dismissed under the terms of section 81A-119(a). And, of course, where
the nature of the claim against the third party is in the nature of an independent suit, he is
always entitled to his constitutional right of venue, at least if the original suit can be justly
adjudicated without him. See Smith v. Foster, 230 Ga. 207, 196 S.E.2d 431 (1973), a case
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in last year's survey, the court of appeals applied this rule to the following
facts: plaintiff properly sued defendant in Catoosa County for the homi-
cide of her son; the defendant filed a third party complaint against Elliot
and Helton as alleged joint tortfeasors for breach of imlied warranty of
fitness, alleging that the shotgun with which he accidentally shot the dece-
dent was defective. Helton resided in Catoosa County; but Elliot was a
resident of Floyd County, and the trial judge's dismissal of the third party
complaint against him for improper venue was affirmed by the court of
appeals. In effect, that court held that any third-party defendant not a
resident of the county where the original suit was brought could be dis-
missed from an action for improper venue. The supreme court considered
the case during this survey period,"3 and in reversing, recognized that the
lower courts' holdings were a requirement of more than independent venue.
Since the third-party complaint sued two alleged joint tortfeasors in the
county of residence of one of them, venue was held proper under Ga. Code
Ann. §2-4904.64

Apparently the rules of the Register5 case and the Shell case would
apply to a counterclaim situation, although there is no authority directly
in point. Hence, if plaintiff and defendant both resided in the county where
the suit was brought, presumably a counterclaim could properly bring in
a nonresident of that county as a joint obligor or tortfeasor.6 But, if the
defendant counterclaimed against the plaintiff alone, the plaintiff would
not by impleader or joinder 7 bring in a non-resident; or, if the plaintiff
were not a resident of the county where the suit was brought, neither the
defendant via counterclaim nor the plaintiff via third-party complaint or
joinder could bring in a third-party nonresident. In Southern Guaranty

decided within this survey period.
62. 125 Ga. App. 542, 188 S.E. 2d 269 (1972), rev'd, 229 Ga. 474, 192 S.E.2d 265 (1972).
63. 229 Ga. 474, 192 S.E.2d 265 (1972).
64. See note 60 and accompanying text supra.
65. See text accompanying note 59 supra.
66. A related situation was involved in Robertson v. Barber, 229 Ga. 553, 193 S.E.2d 9

(1972), a case decided within this survey period. B, R and H were three drivers involved in
an auto accident. B and R resided in DeKalb County; H, in Fulton County. B sued R in a
DeKalb inferior court for property damage only; that court could not adjudicate personal
injury claims. R moved for an injunction to stay the proceedings, alleging that he would
immediately sue B and H as joint tortfeasors in DeKalb superior court, so that all issues and
liability could be resolved in one suit. The motion was granted, and R did sue B and H; but
before judgment in that suit, the injunction was lifted and B won a judgment against R in
the first suit. R appealed the judgment to the court of appeals, and appealed the trial judge's
lifting of the injunction to the supreme court. Held: reversed. The trial judge abused his
discretion by lifting the injunction.

Presumably, had the court of original suit been able to litigate all the claims of the parties,
R could have merely counterclaimed against B and H, and venue against H would have been
proper as an alleged non-resident joint tortfeasor.

67. See note 61 supra.
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Insurance Co. v. Johnson," the insurance company brought a declaratory
judgment action to determine coverage. The insured answered contending
coverage, and in a pleading denominated as a "counterclaim" sought to
amend the policy to include a truck which insured alleged was inadvert-
ently omitted through mutual mistake of insured and Conner, the agent
who had written the policy. The company moved to add Conner as a co-
defendant on the grounds that if insured's allegations were correct, it
would have a right of recovery against Conner. Conner was not a resident
of the county where the original suit was brought, and the court of appeals
affirmed the trial court's refusal to grant the company's motion to join
him. The court held that although Conner was not designated as a third
party defendant, this attempt of the principal (company) to join its agent
as a co-defendant for the right to recover any sums it might have to pay
was in the nature of an independent suit. Therefore, the Register case
controlled and required independent venue.

The Georgia courts' rigid adherence to the state's constitutional venue
provisions have had a pronounced effect on third-party practice and have
seriously restricted the usefulness of impleader in Georgia.6 9 If the defen-
dant is impleading a party who is a nonresident of the state, the recent
commendable extension of the long arm statute makes the third-party
complaint a potent weapon in the hands of the defendant."0 But, if the
third party be merely a nonresident of the county where suit is brought,
the impleader provisions are useless unless the defendant can find a joint
tortfeasor or obligor within the county of suit.7'

The dilemma becomes even more pronounced in the counterclaim situa-
tion, if the writer's assumption is correct that a defendant via counterclaim
cannot bring in a nonresident even as a joint obligor or tortfeasor, if the
plaintiff is not a resident of the county where the action was brought. Since
the plaintiff has voluntarily come within the jurisdiction and filed suit, can
it not be said that the court "has venue" over him, or that he has "waived"
venue, and thus that venue would be proper in a counterclaim against the
plaintiff and a nonresident as joint tortfeasors? Perhaps, but it would just

68. 126 Ga. App. 134, 190 S.E.2d 136 (1972).
69. For a criticism of the Register case and its adverse effect on third party practice in

Georgia, see Comment, Georgia Civil Procedure-Impleading of a Third-Party Defendant is
an Independent "suit" that must satisfy the Venue Requirements of the Georgia Constitu-
tion, 8 GA. ST. B.J. 428 (1972).

70. See Davis Metals, Inc. v. Allen, 230 Ga. 623, 198 S.E.2d 285 (1973); J. C. Penney Co.
v. Malouf Co., 230 Ga. 140, 196 S.E.2d 145 (1973); Coe & Payne Co. v. Wood-Mosaic Co.,
230 Ga. 58, 195 S.E.2d 399 (1973). For a discussion of these cases see text accompanying notes
4-53 supra.

71. Carter v. Grogan, 230 Ga. 249, 196 S.E.2d 434 (1973), a case decided within this survey
period and discussed infra at text accompanying note 74, makes it clear that at least in a
case praying for equitable relief against joint tortfeasors, more than a nominal defendant
must be a resident of the county of suit if venue over all parties depends upon that one
resident defendant.

[Vol. 25
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as easily be said that the plaintiff, while waiving venue as to himself for
purposes of a counterclaim, could not do so as to a third party. And even
if the court did accept the former argument, if the defendant counter-
claimed only against the plaintiff, the plaintiff could not implead or join
a nonresident. Surely in all situations, to effectuate the provisions of the
CPA and avoid multiplicity of suits, the defendant (of an original suit or
counterclaim) should be able to implead or join at least those not residents
of the county of suit over which the plaintiff could have obtained proper
venue in the original action, or over which the defendant could have ob-
tained venue in the counterclaim.

From the previous discussion it should be apparent that the established
rule under Ga. Code Ann. §§2-4904 to -4905 is that where a co-defendant
joint tortfeasor or obligor, who is a resident of the county where suit is
brought and upon whom venue over a nonresident defendant depends, is
dismissed from the action, venue is lost over the co-defendant nonresident.
This rule was reaffirmed in Gordon v. Carter,7" but two other decisions
went further in clarifying these venue provisions. Bibb County v.
McDaniel73 pointed out that a county may be properly sued in another
county under section 2-4904 if the county where the suit is brought is the
residence of another co-defendant joint tortfeasor. And in Carter v.
Grogan,74 the plaintiff was distraught over the decision to change the Air
National Guard at Dobbins Air Force Base in Cobb County from a trans-
port unit to a tactical fighter unit. He sought injunctive relief in Cobb
County against the governor and two others for abuse of discretion and also
against the chief of supply of the unit, who was the only defendant resident
of Cobb County. The trial judge temporarily enjoined the chief of supply
from receiving, servicing, or maintaining any fighter planes at the unit,
and the defendants appealed. The court construed Ga. Code Ann. §§2-
4903, -4904 together and reversed. While all the defendants were alleged
joint tortfeasors properly suable in the county of residence of any one of
them under section 2-4904, section 2-4903 provides that equity cases must
be brought in the county of residence of a defendant against whom
substantial relief is sought. Since the chief of supply was the only resident
of Cobb County, and since the relief sought against him was incidental to
the main relief sought (which was the setting aside of the governor's deci-
sion to establish a fighter unit at Dobbins), venue did not lie in Cobb
County, and defendants' motion to dismiss should have been granted.

Other cases decided during the survey period clarified specific statutory
venue provisions which were under attack as unconstitutional." In
Southall v. Carter,'7 the court held that an action for partition is an action

72. 126 Ga. App. 343, 190 S.E.2d 570 (1972).
73. 127 Ga. App. 129, 192 S.E.2d 544 (1972).
74. 230 Ga. 249, 196 S.E.2d 434 (1973).
75. See note 56 supra.
76. 229 Ga. 240, 190 S.E.2d 517 (1972).
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"respecting title to land." Consequently, the statutory provision" requir-
ing such actions to be brought in the county where the land lies is within
the section of the constitution" making the same requirement. In the face
of conflicting precedent, the court's reasoning was that since a partition
could bestow title on both parties or divest it from both, it did respect title
to land. In Drake v. Chesser," the defendant union attacked the statute"°

fixing venue against an unincorporated association in any county where it
does business or has in existence a branch or local organization. The union
argued that while it is proper for the General Assembly to fix more than
one "residence" for corporations for purposes of venue, since corporations
are creatures of the state, an association of natural persons is not an artifi-
cial creation of the state which can have its residence fixed for venue
purposes. Instead, it was argued, common law principles should fix the
residence for venue in the county of the principal office or place of business
of such an association. Hence, Ga. Code Ann. § 3-120 would be unconsti-
tutional under section 2-4906, which fixes venue in civil cases in the county
of residence of the defendant. The court held that since it was within the
constitutional powers of the General Assembly to define the residence of
natural persons as well as corporations or artificial purposes, it could do
the same for unincorporated associations - Ga. Code Ann. §3-120 was
upheld.

A final important decision did not involve either statutory or constitu-
tional venue provisions. In Brown v. Seaboard Coast Line Railroad,8 the
court apparently closed the door to the possibility of judicial acceptance
of forum non conveniens in Georgia. In Brown, the question was whether
that doctrine could be applied to dismiss an FELA action properly brought
in Georgia by a citizen of another state, on a claim arising in yet another
state. The court's argument was that since Georgia citizens - both resi-
dent and nonresident - are entitled to access to the Georgia courts, and
since no law authorizes the courts to decline to exercise jurisdiction of
FELA suits brought by nonresident Georgia citizens on actions arising
outside the state, then the privileges and immunities clause of the United
States Constitution prohibits Georgia courts from declining to exercise
jurisdiction over suits brought by citizens of other states who are nonresi-
dents of Georgia. Hence, forum non conveniens is simply unavailable in
Georgia - at least until the General Assembly allows its application to
cases brought by nonresident Georgia citizens on actions arising outside
the state.

77. GA. CODE ANN. §85-1504 (Rev. 1970).
78. GA. CONST. art VI, §1, 4, GA. CODE ANN. §2-490 (Rev. 1948).
79. 230 Ga. 148, 196 S.E.2d 137 (1973).
80. GA. CODE ANN. §3-120 (Rev. 1962).
81. 229 Ga. 481, 192 S.E.2d 382 (1972).
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COMMENCEMENT OF ACTION; SERVICE OF PROCESS

Part II of the CPA, including rules three through six, 2 encompasses
commencement of the action; service of process, pleadings, motions, and
orders; and time. At least 14 cases construed these rules during this survey
period. By far the greatest number of decisions involved service of process,
but there was at least one case under each rule.

Rule three states that a "civil action is commenced by filing a complaint
with the court." This rule is identical to the corresponding federal rule,"
and similar to the former Georgia rule.84 The courts of Georgia have long
held that in determining priority of actions, the suit first filed is first
commenced even though served last, if service is timely perfected.8 5 In a
previous divorce action between the parties in Wheeler v. Wheeler,"' a final
decree had awarded plaintiff the marital abode, and upon defendant's
refusal to convey it to her, she instituted this contempt action. Before
defendant was served, he filed an equitable petition seeking modification
of the final divorce decree. Following the established rule, the court held
that the contempt proceeding had priority over the equitable petition since
it was first commenced and service perfected.

Perhaps the most important of the CPA sections dealing with comm-
encement of the action is rule four, which sets out the forms, methods, and
procedures for the proper effectuation of service of process. Seven cases
during this survey period discussed proper perfection of service (or waiver
of service).87 The most interesting decision was in Evans v. Evans.", In this
appeal attacking the validity of a divorce decree, the court was presented
with the question of whether personal service perfected on a Sunday gave
the trial court jurisdiction over a nonresident defendant who was only
present within the state for that one day. Rule four is silent on this issue,
but the courts of Georgia have traditionally held that "Sunday is dies non
juridicus, and service cannot be made, or legal notice given on that day,

82. GA. CODE ANN. §§81A-103 to -106 (1972) [hereinafter referred to as rules three through
six or rules 3-6].

83. FED. R. Civ. P. 3.
84. GA. CODE ANN. §81-112 (Rev. 1956).
85. Sweat v. Barnhill, 171 Ga. 294, 155 S.E. 18 (1930); McFarland v. McFarland, 151 Ga.

9, 105 S.E. 596 (1921); Taylor v. Kohlmeyer & Co., 123 Ga. App. 493, 181 S.E.2d 496 (1971);
Parker v. Kilgo, 109 Ga. App. 698, 137 S.E.2d 333 (1964); Sheffield v. Sheffield, 49 Ga. App.
215, 174 S.E. 925 (1934).

86. 229 Ga. 84, 189 S.E.2d 427 (1972).
87. In Petroleum Carrier Corp. of Fla. v. Jones, 127 Ga. App. 676, 194 SE.2d 670 (1972),

the court held first that where counsel has appeared, service is deemed waived; and second,
that a motion to dismiss a third party complaint for insufficient service of process can be
made in the pleadings or by a written motion, but it is not one of those motions also properly
made orally at trial. And in Scarborough v. Scarborough, 126 Ga. App. 27, 189 S.E.2d 864
(1972), the posting of a bond by the defendant in a bail trover action was deemed not to
amount to a general appearance and a waiver of service.

88. 229 Ga. 418, 192 S.E.2d 158 (1972).
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or the business or work of ordinary callings done."" This approach has
been based on predecessors to Georgia's archaic Sunday "blue law," which
now reads as follows: "Any person who shall pursue his business or the
work of his ordinary calling on the Lord's day, works of necessity or charity
only excepted, shall be guilty of a misdemeanor."90 After a cursory analysis
of the prohibitive statute (section 26-9908) and case law on the subject, the
court concluded that "a decision as to whether service of process under the
facts of this case is void must be determined based upon present day
standards." 91 Justice Nichols then pointed out that "in this day and time
. . .modem transportation methods permit travel across this great coun-
try in mere hours and even to foreign lands in less than a day."" Therefore,
under the undisputed facts of this case - that the defendant had entered
Georgia on a temporary sojourn, had vowed to leave before the end of the
day on the Sunday on which service was perfected, and did in fact so leave
- service on Sunday was a "necessity" which fit within the exceptions to
section 26-9908.

Improper service of process upon a corporate defendant was the subject
of an appeal heard by the court of appeals in the case of American Photo-
copy Equipment Co. v. Lew Deadmore & Associates, Inc." Service in this
case was affected by a court order ostensibly based upon language found
in rule 4(i):

In all cases or special proceedings where the requirements or procedures
for service, or both are not prescribed by law, and in any situation where
the provisions therefor are not clear or certain, the court may prescribe
service according to the exigencies of each case, consistent with the Con-
stitution.

Pursuant to this provision the trial court had ordered that service be made
by mail according to the provisions of the Long Arm Statute. 4 The court
of appeals held that service of process by mail under the facts and circum-
stances of this case was invalid on two counts. First, the court noted that
there is nothing in the Georgia Long Arm Statute or any other statute
which authorizes service by direct mail to the defendant; second, the provi-
sion for alternative methods of service of process set out in rule 4(i) which
was relied upon by the trial court is not available when another method is
prescribed by statute. In this case, the court noted, the method of service
provided for in rule 4(d)(2) was clearly applicable and available."

89. Id. at 419, 192 S.E.2d at 159, quoting Sawyer v. Cargile, 72 Ga. 290 (1884).
90. GA. CODE ANN. §26-9908 (Rev. 1972).
91. 229 Ga. at 421, 192 S.E.2d at 160.
92. Id. at 422, 192 S.E.2d at 160.
93. 127 Ga. App. 207, 193 S.E.2d 275 (1972).
94. GA. CODE ANN. §§24-113.1 to -118 (Rev. 1971).
95. That rule provides for service on a foreign corporation by serving an agent of that

corporation within the state.
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In DeJarnette Supply Co. v. F.P. Plaza, Inc.,"9 the court emphasized the
necessity of strict adherence to the specific methods of service of process
provided for in rule 4:

Section 4 of the Civil Practice Act as amended (Code Ann. §81A-104)
provides explicit rules for service of process. In the absence of service in
conformity with such rules, or the waiver thereof, no jurisdiction over the
defendant is obtained by the court, and any judgment adverse to the
defendant is absolutely void."

Therefore the court upheld the trial court ruling setting aside the default
judgment against the corporate defendant because service of process upon
the wife of the president of the corporation was not sufficient under rule
4(d) (1) or "any other provisions of law for service upon corporations." ' 8

Service on a spouse was also involved in Goldberg v. Painter."' In that
case, the defendant was attacking a default judgment rendered against
him, and his success depended upon the existence of a nonamendable
defect appearing on the face of the record or pleading.'" Despite the facts
that the defendant had a meritorious defense, that the plaintiff knew de-
fendant was traveling out of town when service was perfected, and that
defendant's wife had frustrated his filing a response by her failing to de-
liver the summons and complaint to him, service was proper under rule
4(d)(7).101 Therefore, the court held that the trial judge had erred in setting
aside the default judgment; since service was proper, there was no nona-
mendable defect appearing on the face of the record.

In Bryant v. Prior Tire Co., °0 service by leaving a copy of the complaint
and summons at the most notorious place, of abode in an action involving
less than $2000'3 was attacked as unconstitutional. Since the defendant had
timely filed her answer and counterclaim and consequently had suffered
no injury, all the justices agreed she had no standing to make an attack
on the statute's constitutionality. In concurring specially, however, Justice
Gunter felt that the rule violated the equal protection clauses of both the
Georgia and Federal Constitutions, and in a proper case should be declared
unconstitutional. Finding no rational basis for the monetary classification,
he believed that service in all "other cases" involving any stated amount
should be perfected according to rule 4(d)(7).104

96. 229 Ga. 625, 193 S.E.2d 852 (1972).
97. Id. at 626, 193 S.E.2d at 853.
98. Id.
99. 128 Ga. App. 214, 196 S.E.2d 157 (1973).
100. GA. CODE ANN. §81A-160(d) (Rev. 1972).
101. In pertinent part, that rule provides for service "in all other cases to the defendant

personally, or by leaving copies thereof at his dwellinghouse or usual place of abode with some
person of suitable age and discretion then residing therein.

102. 230 Ga. 137, 196 S.E.2d 14 (1973).
103. GA. CODE ANN. §81A-104(d)(6) (Rev. 1972).
104. See note 101 supra.
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In two cases plaintiffs apparently erroneously relied on rule 5 in making
service of process on the defendant's attorney. That rule on its face applies
only to pleadings and papers subsequent to the original complaint. In
Moore v. Moore, 05 two contempt citations were involved. In the first, the
defendant was adjudged in contempt for failure to pay child support, but
was given three months to make the back payments. When at the end of
this period the payments still had not been made, plaintiff filed this, the
second contempt proceeding. Process was served on the attorney who had
represented the defendant in the first proceeding. The defendant was again
found in contempt, and appealed. In reversing, the court held that the two
contempt citations were independent proceedings, and thus that service of
the second contempt citation on defendant's attorney in the first citation
did not constitute valid personal service on the defendant.

Souter v. Carnes'" reached a similar result. In that case, the plaintiff
filed a petition to set aside the probate of a will. As an heir at law, she was
entitled to notice of the probate proceedings, and service had in fact been
made upon her attorney. In clarifying the distinction between service of
process under rule 4, and service of subsequent papers under rule 5, the
court held as follows:

While service upon an attorney of any papers in a pending action is per-
mitted by Code Ann. §81A-105. . . yet service upon an attorney who may
represent a person is not service upon the person so as to give a court
jurisdiction of the person where personal service is required . . . . [The
record] showed knowledge of an attorney employed by the plaintiff, but
since the plaintiff was not a party to any litigation, the notice to such
attorney was not notice to the plaintiff here.' 7

In addition to the cases where plaintiffs erroneously relied on rule 5
for service of process, that rule was involved in three other decisions. In
Boardman v. Georgia Railroad Bank & Trust Co.,"'8 rule 5 was properly
utilized. In that case, the court of appeals held that mailing copies of a
petition for confirmation of a sale under power to the defendant and his
counsel was sufficient notice to meet the requirements of rule 5(b).

Rule 5(a) provides in part the "failure of a party to file pleadings in an
action shall be deemed to be a waiver of all notices, including notices of
time and place of trial . . . ." Consequently, the trial judge's refusal to
grant a new trial in the divorce action Wallace v. Wallace'" was affirmed
by the supreme court. The defendant had been served with process, but
failed to file any pleadings, erroneously believing that since she and her
husband still spent nights together in each others' apartments, and had

105. 229 Ga. 135, 189 S.E.2d 431 (1972).
106. 229 Ga. 220, 190 S.E.2d 69 (1972).
107. Id. at 221, 190 S.E.2d at 70.
108. 127 Ga. App. 63, 192 S.E.2d 390 (1972).
109. 229 Ga. 607, 193 S.E.2d 832 (1972).
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sexual intercourse, he had abandoned the divorce proceedings. Her failure
to file pleadings constituted a waiver of notice of the divorce trial under
rule 5(a), despite her mistaken belief that the trial would not take place.

A more complicated case was presented in Newell Road Builders, Inc.
v. Ramirez."' In that case the defendant received no notice of a hearing
- in which plaintiff won a default judgment - because the case was never
placed on the trial calendar and because plaintiff failed to comply with a
local court rule requiring that notice of an upcoming trial be given to the
clerk in writing with a copy furnished to the opposing party. The defendant
had not filed pleadings because the only issue was the amount of damages
in this attachment action. Nevertheless, the default judgment was af-
firmed on authority of rule 5(a)-since defendant has not filed pleadings,
he waived all notice of trial, and therefore plaintiff was not required to
comply with the local rule requiring placement of the case on the calendar
and notice to the defendant.'

A final opinion involved rule six. In Holcombe v. Carolina Freight Car-
riers Corp.,"' the trial judge had granted one of the defendants an exten-
sion of time to file an answer under rule 6(b). Therefore, plaintiff's motion
to dismiss that defendant was properly denied, since he had filed his an-
swer within the extension period.

PLEADINGS AND MOTIONS

The Georgia appellate courts have continued to emphasize that the pri-
mary function of the complaint under section 8(a) of the CPA is general
notice-giving. In this connection courts have said that it is necessary only
for the complaint to set forth a claim for relief rather than a cause of action.
Consequently, a motion to dismiss should not be granted unless it appears
to a certainty that the plaintiff would not be entitled to relief under any
state of facts that could be proved in support of his claim."'

110. 126 Ga. App. 850, 192 S.E.2d 184 (1972).
111. There were vigorous dissents. Judge Pannell argued that the reliance on rule 5(a) was

misplaced. The defendant here was not required to file any pleadings in order to introduce
evidence, question witnesses, select a jury, and contest the amount of damages. Judge Pannell
believed that rule 5(a) should apply only to one who fails to file pleadings required by the
CPA to be filed. Hence, the defendant was entitled to attend the trial and entitled to have
notice thereof.

Judge Evans believed the defect was not that the defendant failed to receive notice, but
rather that there simply was no judgment because the case never reached the trial calendar.
Rule 140(c) provides two methods of placing cases on the trial calendar, both of which require
notice to the parties. Hence, although defendant did waive notices under rule 5(a), rule 140(c)
still had to be complied with before the case could properly be tried. That rule was not
enacted solely for benefit of the defendant, but also for the clerk and the trial judge.

112. 127 Ga. App. 456, 193 S.E.2d 922 (1972).
113. Koehler v. Massell, 229 Ga. 359, 191 S.E.2d 830 (1972); Culverhouse v. Atlanta Ass'n

for Convalescent Aged Persons, Inc., 127 Ga. App. 574, 194 S.E.2d 299 (1972); Porter-Lite
Corp. v. Warren Scott Contracting Co., 126 Ga. App. 436, 191 S.E.2d 95 (1972).
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Two cases decided during the survey year provide good examples of the
liberalized pleading requirements that are at the heart of the CPA. In
Porter-Lite Corp. v. Warren Scott Contracting Co.,' the court of appeals
held that where the statute relied on by the plaintiff required a written
notice meeting certain requirements, the general pleading of notice by
letter was sufficient even though neither the contents of the letter were
alleged in nor a copy attached to the complaint as an exhibit.

In Culverhouse v. Atlanta Association for Convalescent Aged Persons,
Inc.," 5 the rule"" that a plaintiff is not required to plead the fact that he
is licensed was applied to a suit by a nursing home administrator even
though the contract sued on would be void if he were not licensed. Prior
to the passage of the CPA in 1966 it was held that in such cases a plaintiff
must allege and prove such facts." 7

In Myers v. Clark,"' the court of appeals appeared to be reverting to the
stricter pre-CPA pleading requirements. Although the case was decided on
the ground that the complaint revealed a state of facts which affirmatively
showed no liability on the part of the defendant, the decision contains
language which indicates that the plaintiff should have, in effect, pleaded
a cause of action. The plaintiff sought recovery for "malicious use and/or
abuse of civil process." On the action for malicious process the court, citing
two pre-code cases," 9 indicated that successful termination of the previous
litigation should have been pleaded. Conceding that it is not necessary to
show that the previous litigation is ended if the complaint is based upon
malicious abuse of process, the court went on to say:

But it is required of plaintiff who pleads some facts that are intended
to show entitlement to relief to state enough to show that the alleged relief
should be granted. The essential elements of an action for malicious abuse
of process are stated in 1 Encyc. of Ga. Law, p. 120, to be 'an ulterior
purpose and an improper act in the use of the action'.'"

Section 8(c) requires that certain defenses be affirmatively pleaded. The
court of appeals again emphasized the notice function of pleading in a
decision dealing with this section. In Woods v. Canady,21 the court of
appeals upheld the trial court's refusal to grant the relief sought on the

114. 126 Ga. App. 436, 191 S.E.2d 95 (1972).
115. 127 Ga. App. 574, 194 S.E.2d 299 (1972).
116. Household Fin. Corp. v. Johnson, 119 Ga. App. 49, 165 S.E.2d 864 (1969); Maxwell

v. Tucker, 118 Ga. App. 695, 165 S.E.2d 459 (1968); Byrd v. Ford Motor Co., 118 Ga. App.
333, 163 S.E.2d 327 (1968).

117. Nussbaum v. Shaffer, 105 Ga. App. 430, 124 S.E.2d 658 (1962); Hale v. Chatham,
91 Ga. App. 519, 86 S.E.2d 536 (1955).

118. 126 Ga. App. 154, 190 S.E.2d 134 (1972).
119. Georgia Veneer & Package Co. v. Florida Nat'l Bank, 198 Ga. 591, 32 S.E. 2d 465

(1944); Marshall v. Armour Fertilizer Works, 24 Ga. App. 402, 100 S.E. 766 (1919).
120. 126 Ga. App. at 155, 190 S.E.2d at 135.
121. 126 Ga. App. 389, 190 S.E.2d 920 (1972).
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ground that the defendant alleged in his answer fewer than all the elements
of the defense estoppel in pais.

The defendant set forth this defense 'affirmatively', as required by Code
Ann. §81A-108 (c) (Ga. L. 1966, pp. 609, 619; as amended), so as to fulfill
the purpose of pleading under the C.P.A., i.e., to give notice of what the
adverse party may expect to meet, rather than to frame issues, as now the
purpose of pre-C.P.A. pleading. Kellogg Co. v. Nat. Biscuit Co. (DC-NJ),
38 F.Supp. 643; Bottin Amusement Co. v. Cocalis Amusement Co. (DC-
NJ), 1 FRD. 769. It now suffices to plead conclusions, whether of fact or
of law, provided the pleading is sufficiently definite so as to give fair notice
to the opposite party of the precise nature of the matters thereby raised
and sufficiently inform the court to determine the question presented.
Mails v. Kansas City Public Service Comm. (DC-MO), 51 F.Supp. 562;
Sheridan-Wyoming Coal Co. v. Krug (App. D.C.), 168 F.2d 557.1"

Although the courts have liberally interpreted the requirement to affirm-
atively plead the defenses listed in section 8(c), it is still necessary to assert
them. It was held in Nelson, Farber, & Franson, Inc. v. Ben Hyman &
Co., 123 that it was error to dismiss a counterclaim despite undisputed evi-
dence showing an affirmative defense where it was neither pleaded nor
raised by written motion.

The majority opinion in Freezomatic Corp. v. Brigadier Industries
Corp. 12 applied the requirements of section 8(c) to a defense not listed in
that section. The action was based on two promissory notes on which the
defendant admitted execution. With the execution of the notes estab-
lished, the defendant had the burden of establishing any claimed defense
to the action. 25 The defendant had denied the indebtedness in his answer
because the notes were

executed but such action was pursuant to an agreement between the sig-
natory parties to said note and . . . [the] president and alter ego of
plaintiff corporation. . .Defendant denies that he is indebted to plaintiff
in any sum and shows that the signing of said note was one part of a series
of actions dealing with stock of the two companies, stock options and other
matters.12

Finding this pleading insufficient because it failed to plead an affirmative
defense the majority upheld the grant of the plaintiffs motion for sum-
mary judgment which the trial court had correctly treated as a motion for
judgment on the pleadings since no evidence had been introduced. A
strong dissent by Judge Deen, in which Judge Pannell concurred, argued
that section 8(c), was not relevant because

122. Id. at 389-90, 190 S.E.2d at 920-21.
123. 125 Ga. App. 724, 188 S.E.2d 924 (1972).
124. 125 Ga. App. 767, 189 S.E.2d 108 (1972).
125. GA. CODE ANN. §109A-3-307 (2) (Supp. 1973).
126. 125 Ga. App. at 767, 189 S.E.2d at 108.
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(a) it does not require more than that certain defenses be set forth affirma-
tively, without indicating what degree of specificity is involved and with-
out requiring a showing as to the evidence to be used on the trial, and (b)
this Code section is limited to certain named defenses, of which that
involved here is not one.'"

One other case concerning section 8(c) decided during the survey year
should be noted. In Wesley Chapel Builders, Inc. v. Sopiro, "I the court of
appeals held that the admission of evidence of an affirmative defense
which was not pleaded was not error where the case was heard without a
jury.

CPA section 9(a) deals with the pleading of capacity to sue or be sued.
Prior to the Civil Practice Act, in a suit by an heir at law to recover
property belonging to an estate represented by an administrator, the heir
was required to allege and prove facts showing his capacity to sue.'29 In
Butler v. Hicks,"3 the supreme court held that this was no longer required
under section 9(a). The court went on to state that if the other party
decides to raise this issue he should do it by specific negative averment.
There were two other cases 3' during the survey year in which the court
applied section 9(a) holding that if a party failed to raise the issue of
capacity to sue by specific negative averment the defense is waived.

The remaining survey cases concerning section 9 dealt with the require-
ment of subsection (b) that fraud be pleaded with particularity. In Stewart
v. Jim Walter Homes,'32 the supreme court considered insufficient the
allegation of fraud where the assertions were "not supported by any details
to disclose any acts on the part of either defendant to show that either
defendant [had] defrauded the plaintiffs, or that the defendants together
[had] connived, colluded, and conspired to swindle and deprive the plain-
tiffs of their property."'33 A similar result was reached in Commercial
Credit Corp. v. Wilkes, "' where it was held that an allegation that the
defendants had entered into a "fraudulent scheme" relative to the "sales"
of mobile homes failed because it was not stated with particularity.'

CPA section 10(a) requires that the parties be named but allows, "a

127. Id. at 769, 189 S.E.2d at 110. For a contrary view see Morgan v. Reeves, 226 Ga. 697,
177 S.E.2d 68 (1970).

128. 127 Ga. App. 383, 193 S.E.2d 638 (1972).
129. GA. CODE ANN. §113-907 (Rev. 1959); Crawley v. Selby, 208 Ga. 530, 67 S.E.2d 775

(1961); Harrison v. Holsenback, 208 Ga. 410, 67 S.E.2d 311 (1951).
130. 229 Ga. 72, 189 S.E.2d 416 (1972).
131. Prince & Paul v. Don Michell's WLAQ, Inc., 127 Ga. App. 502, 194 S.E.2d 269 (1972);

Fleet Transport Co. v. Cooper, 126 Ga. App. 360, 190 S.E.2d 629 (1972).
132. 229 Ga. 244, 190 S.E.2d 520 (1972).
133. Id. at 249, 190 S.E.2d at 523.
134. 229 Ga. 665, 193 S.E.2d 811 (1972).
135. There was at least one case during the survey year in which the court held that the

allegations of fraud in the complaint were sufficient to withstand a motion on the pleadings.
Hancock v. Nashville Inv. Co., 128 Ga. App. 58, 195 S.E.2d 674 (1973).
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party who is not known [to] be designated by any name, and when his
true name is discovered, the pleading [to] be amended accordingly.' ' 36

Two cases during the survey year involved amending the complaint where
one of the parties was incorrectly named.

In Thomas v. Home Credit Co. ,131 the plaintiff was attempting to sue the
company from which she had borrowed money for the tortious conduct of
its agent in trying to collect the debt. In the complaint the defendant was
named as Home Credit Company which was the name used by the com-
pany in all its dealings with the plaintiff. The defendant answered under
the name of Home Credit Company of Atlanta. Plaintiff then amended her
complaint to conform to the name used by the defendant in its answer.
After the complaint had been amended, the defendant moved for summary
judgment on the ground that not it but Home Company of Georgia had
been the company that dealt with the plaintiff and that, even though they
were both wholly owned subsidiaries of the American Credit Corporation,
the two had different principal offices and operated independently. The
plaintiff then again amended her complaint changing the name of the
defendant to Home Credit Company of Georgia and the trial court granted
her motion to have process issued and served. The trial court later granted
the motion made by Home Company of Atlanta for summary judgment
and also its motion to set aside the order permitting the substitution and
issue of process against Home of Georgia. The court of appeals affirmed
the grant of the motion for summary judgment but reversed the order
setting aside the order directing service on Home of Georgia. In reversing
the order to set aside the court relied on decisions in two previous cases'
which allowed a complaint brought against a defendant in a trade name
to be amended to state the defendant's real name without introducing a
new party and on the fact that the objection had not been made by Home
of Georgia, who had been served with process but had made no appearance
in the case, but by Home of Atlanta who was not harmed by the order.

In Powell v. Ferguson Tile & Terazzo Co.,' it was the plaintiff who was
incorrectly designated in the complaint. The trial court allowed the com-
plaint which was originally brought in a trade name erroneously claimed
to be a Georgia corporation to be amended to name the plaintiff personally.
The court of appeals upheld the denial of the defendant's motion to dis-
miss made on the ground that the original complaint was not brought by
a legal entity and was therefore void and unamendable. Citing Parker v.
Kilgo,14 the court stated that the name of the plaintiff may be corrected
by amendment prior to judgment if the name originally used "imports a

136. GA. CODE ANN. §81A-110(a) (Rev. 1972).
137. 125 Ga. App. 876, 189 S.E.2d 470 (1972).
138. Atlanta Veterans Transp. Inc. v. Westmoreland, 123 Ga. App. 466, 181 S.E.2d 504

(1971); Black v. Jacobs, 113 Ga. App. 598, 149 S.E.2d 190 (1966).
139. 125 Ga. App. 683, 188 S.E.2d 901 (1972).
140. 109 Ga. App. 698, 137 S.E.2d 333 (1964).

1974]



290 MERCER LAW REVIEW [Vol. 25

person, firm, or corporation, even though it is in fact not so."
Defenses and objections raised by pleading or motion are dealt with in

CPA section 12, which compares in subject matter with rule 12 of the
Federal Rules of Civil Procedure. Section 12(b) names seven defenses",
that may be raised by motion at the option of the pleader. In Petroleum
Carrier Corp. of Florida v. Jones,' the court of appeals reversed the trial
judge's dismissal of the third party complaint on defendant's oral motion
to dismiss predicated on insufficiency of service made at the pre-trial
conference. The appellate court decided without citing authority that the
defense raised did not come within the scope of section 7(b) which allows
motions to be made orally at a hearing or during trial. The court empha-
sized that the rationale of requiring a written motion is to provide notice
to the opposing party.

In Boyd Motors, Inc. v. Radcliff, 14 the court of appeals upheld the denial
of a motion for summary judgment based on the defense of lack of personal
jurisdiction and insufficiency of process. The court cited its holding in
Knight v. US. Fidelity & Co., " that:

The defenses enumerated in §12(b) of the Civil Practice Act except (6),
failure to state a claim upon which relief can be granted, are matters in
abatement which are not within the scope of the summary judgment
procedure, as a motion for summary judgment applies to the merits of the
claim or to matters in bar but not to matters in abatement.15

Section 12(b) provides that the defense of failure to state a claim upon
which relief can be granted shall be treated as one for summary judgment
when matters outside the pleading have been presented to the court. It was
held in Barrett v. City of Perry,4 ' that where the parties had stipulated
certain facts in the case for consideration by the trial court, the motion to
dismiss was properly treated as one for summary judgment.

The motion for more definite statement is dealt with in section 12(e).
The decision in Emerson v. Fleming4 ' compares the motion for a more
definite statement and the motion to strike of section 12(f) to the old
special demurrer.

Paragraphs (e) and (f) of §81A-112 contain the only vestige of the much
abused special demurrer long known to Georgia practice. The test of a

141. The seven defenses are: (1) lack of jurisdiction over the subject matter, (2) lack of
jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency
of service of process, (6) failure to state a claim upon which relief can be granted, and (7)
failure to join a party under section 19.

142. 127 Ga. App. 676, 194 S.E.2d 670 (1972).
143. 128 Ga. App. 15, 195 S.E.2d 291 (1973).
144. 123 Ga. App. 833, 182 S.E.2d 693 (1971).
145. Id. at 835, 182 S.E.2d at 695.
146. 229 Ga. 267, 191 S.E.2d 74 (1972).
147. 127 Ga. App. 296, 193 S.E.2d 249 (1972).
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special demurrer and a motion for more definite statement is vastly differ-
ent, however. A special demurrer lies to make the plaintiff set out the facts
more fully so as to enable the defendant to prepare his defense. Georgia
Procedure and Practice §9-5. A motion for more definite statement, how-
ever, lies only when the pleading is so indefinite that the defendant is
unable to frame an answer thereto, and only with respect to a pleading to
which another responsive pleading must be filed. 2 Moore, Federal
Practice, par. 12.18(1), at 2303.'11

In Dean v. Dean,' the supreme court emphasized that a motion for a
more definite statement pursuant to section 12(e) should not be used as a
substitute for discovery. Such a motion should only be granted where the
pleadings are so "vague or ambiguous that the opposite party cannot rea-
sonably be required to frame a proper responsive pleading. ' ' 50

Several decisions during the survey year dealt with the motion to strike
under section 12(f). In Gray v. Delta Air Lines, Inc.,' 5

1 a negligence action,
the plaintiff alleged in her complaint that "Delta sent her at its expense"
to South Fulton Hospital. The appellate court upheld a motion to strike
this part of the complaint arguing that this type of behavior should be
encouraged and should not be considered as an admission of liability.

An interesting decision concerning the mechanical procedure that may
be followed by the trial court after part of a complaint has been stricken
was handed down by the court of appeals in Butts v. Davis.'2 The court
held that it was not error for the trial court to remove the sections stricken
from the complaint by placing opaque material over them and then photo-
copying the complaint to send out with the jury.

In Tennyson v. Columbus, Georgia, 3 a negligence action against a mu-
nicipality, the court of appeals overruled the grant by the trial court of a
motion to strike the paragraph in the complaint alleging the defendant had
waived its governmental immunity by purchasing motor vehicle liability
insurance. The court held that the allegations were necessary and essential
"to show a cause of action." The court of appeals did, however, uphold an
order of the trial court to recast the complaint to meet the requirements
of the statute'54 which provides that no attempt shall be made at the trial
to suggest the existence of any insurance.

Section 12(h)(1) states that a defense of lack of jurisdiction over the
person, improper venue, insufficiency of process, or insufficiency of service
of process is waived if it is either omitted from a motion raising defenses

148. Id. at 298, 193 S.E.2d at 251, quoting from Leverett, Comments on the Georgia Civil
Practice Act of 1966, 3 GA. ST. B.J. 295, 299 (1967).

149. 229 Ga. 612, 193 S.E.2d 838 (1972).
150. Id. at 675, 193 S.E.2d at 841.
151. 127 Ga. App. 45, 192 S.E.2d 521 (1972).
152. 126 Ga. App. 311, 190 S.E.2d 595 (1972).
153. 127 Ga. App. 3, 192 S.E.2d 396 (1972).
154. GA. CODE ANN. §56-2437 (Rev. 1971).
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under section 12 or, if no such motion is made, is not included in the
responsive pleading as originally filed. In Scardina v. Scardina, 155 this sec-
tion was applied in a case involving a complaint in equity. The court held
that the defendant waived any defense of jurisdiction over the person or
improper venue when he failed to raise these defenses in his original an-
swer. The court overruled the trial court's dismissal of the case based on
these defenses which were raised by an amendment to the original answer.
The court speaking through Justice Jordan stated:

Thus C.P.A. §12(h) (1), Code Ann. §81A-112(h) (1), although based on
the Federal Rules of Civil Procedure, merely restates the substance of
preexisting law and practice in Georgia by providing for waiver of a de-
fense of jurisdiction over the person or improper venue if the defense is
not made by an appropriate responsive pleading as originally filed.'"

This section was applied to a condemnation proceeding in Kinlock v.
State Highway Department.'57 The court of appeals held that the defen-
dant waived the defense of insufficiency of service of process when it was
not raised at the same time the defendant filed a motion of appeal in order
to contest the amount of damages occasioned to the condemnee by the
taking.

In DeJarnette Supply Co. v. F. P. Plaza, Inc.,'5 8 the supreme court held
that section 12(h)(1) requiring the defense of insufficiency of process to be
made or be considered waived was not applicable in an action to set aside
a default judgment where there had been neither service nor waiver of
service.

AMENDED AND SUPPLEMENTAL PLEADINGS

Amended and supplemental pleadings are dealt with in CPA section 15.
In Murphy v. Hope,' the plaintiff brought a class action suit against the
minister of the church to which he belonged. The defendant submitted
answers to interrogatories and affidavits and moved for summary judg-
ment. The day before the hearing on this motion, the plaintiff without
notice or leave of court, filed an amendment to the complaint which pur-
ported to convert the claim from a class action to an individual action and
then filed a voluntary dismissal without prejudice and without leave of
court of the amended complaint. The trial judge refused to recognize either
the amendment or dismissal, denied an oral motion to dismiss with ap-
proval of the court, and granted summary judgment for the defendant. The
supreme court, upholding the decision of the trial court, held that in view

155. 229 Ga. 341, 191 S.E.2d 52 (1972).
156. Id. at 342-43, 191 S.E.2d at 53.
157. 127 Ga. App. 847, 195 S.E.2d 459 (1973).
158. 229 Ga. 625, 193 S.E.2d 852 (1972).
159. 229 Ga. 836, 195 S.E.2d 24 (1972).
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of the special rules dealing with class actions under CPA section 23, the
general rule permitting amendment as a matter of course and without
leave of court before the entry of a pre-trial order, as stated in section 15(a),
has no application in respect to a class action if the proposed amendment
is one which would have the effect of compromising the claim.

Section 15(c) provides in part:

An amendment changing the party against whom a claim is asserted
relates back to the date of the original pleadings if. . . within the period
provided by law for commencing the action against him, the party to be
brought in by amendment (1) has received such notice of the institution
of the action that he will not be prejudiced in maintaining his defense on
the merits, and (2) knew or should have known that, but for a mistake
concerning the identity of the proper party, the action would have been
brought against him.'

The court of appeals held in Locklear v. Morgan'' that where the proper
parties had been served with the original complaint and the plaintiff's
counsel certified the service of the amendment on defendant's counsel by
mail contemporaneous with the filing thereof, an amendment correcting
the names of the defendants in the complaint made before the pre-trial
order related back to the filing of the complaint tolling the statute of
limitations.

COUNTERcLAIMS AND CROSS-CLAIMS

CPA section 13 sets out the conditions under which cross-claims and
counterclaims may be brought and those under which a counterclaim must
be brought or be considered waived. At least one case during the survey
year dealt with the question of when a counterclaim may be brought. In
General Acceptance Corp. v. Bishop,"I it was held that the provisions of
the Civil Practice Act applied to special statutory hearings unless the
statute expressly prohibited them, therefore, the trial judge did not err in
permitting the filing of a counterclaim and in rendering judgment thereon
in a foreclosure hearing on personal property.

The condition under which it is proper to file a cross-claim was the
subject of at least two cases during the survey year. The court of appeals
held in Gamble v. Reeves Transportation Co.6 3 that a cross-claim filed by
two of the defendants seeking to recover from their co-defendants for what-
ever they might be found liable did not state a claim as it was based on
neither the theory of indemnification nor that of contribution. The original
complaint alleged that the accident was caused by the joint and concurrent

160. GA. CODE ANN. §81A-115(c) (Rev. 1972).
161. 127 Ga. App. 326, 193 S.E.2d 208 (1972).
162. 126 Ga. App. 421, 190 S.E.2d 825 (1972).
163. 126 Ga. App. 161, 190 S.E.2d 95 (1972).
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negligence of the four defendants. The cross-claim asserts what amounts
to be a defense completely denying all liability to the plaintiff which is not
the proper subject of a cross-claim.

In Peckham v. Metro Steel Co., 164 one of the defendants made a cross-
claim against one of his co-defendants claiming that the cross-defendant
held funds belonging to the cross-plaintiff and necessary to pay off any
judgment obtained against it. The court of appeals held that it was error
for the trial judge to deny the motion to dismiss this cross-claim because
a cross-claim to be proper must arise out of the transaction which is the
subject matter of the original action. "[T]he removal of assets with which
to satisfy plaintiffs judgment cannot be considered as the same transac-
tion in which the materials were purchased."'' 5

Three other cases dealing with counterclaims that were decided during
the survey year should be noted. In Grant v. Fourth National Bank of
Columbus, 6 reviewing the grant of a motion to dismiss a counterclaim, the
supreme court held:

Insofar as general rules of pleading are concerned, a counterclaim stands
upon the same footing as an original claim.
• ..Thus, just as with an original claim, a motion to dismiss a counter-

claim for failure to state a claim upon which relief can be granted should
not be granted unless it appears to a certainty that the defendant would
be entitled to no relief under any state of facts which could be proved in
support of the counterclaim, and if within the framework of the complaint
evidence may be introduced which will sustain a grant of relief to the
defendant, the counterclaim is sufficient."'

The court of appeals held in Kilgore v. Kennesaw Finance Co. of
Douglasville'l6 that a dismissal of a counterclaim is not a final order and
thus is not appealable unless the trial judge grants an immediate review
certificate. 6' In Conte Enterprises, Inc. v. Romax Construction Co.,' 0 it
was held that the grant of the relief sought by the plaintiff was not an
appealable final order if a counterclaim made in the suit was still pending.

THIRD PARTY PRAcriCE

When a third party may be brought into a suit by either plaintiff or
defendant is dealt with in CPA section 14. At least three decisions during
the survey year dealt with the basis on which a third-party defendant could

164. 126 Ga. App. 685, 191 S.E.2d 559 (1972).
165. Id. at 687, 191 S.E.2d at 561.
166. 229 Ga. 855, 194 S.E.2d 913 (1972).
167. Id. at 859, 194 S.E.2d at 917.
168. 128 Ga. App. 120, 195 S.E.2d 799 (1973).
169. GA. CODE ANN. §6-701(a) (Rev. 1964).
170. 128 Ga. App. 121, 195 S.E.2d 798 (1973).

[Vol. 25



TRIAL PRACTICE

be impleaded by the original defendant. In Whitehead v. Central of Ga.
R.R.,"' the defendant railroad filed a third-party complaint against the
father of the driver of the vehicle in which the plaintiff's deceased son was
riding claiming the negligence of the driver was "the sole and proximate
cause" of the accident and that the third-party defendant was responsible
for the negligence of his son while driving the truck. The trial judge denied
a motion to dismiss the third-party complaint. The court of appeals re-
versed holding the allegation that the negligence of the third-party defen-
dant's son was "the sole and proximate cause" could only mean that the
railroad was attempting to tender another defendant which is what had
been held to be impermissible in prior cases."' Judge Evans argued, in a
dissenting opinion, that construing this complaint as to rule out the theory
of contribution was to construe the pleading most strongly against the
pleader and that dismissing this complaint penalizes the pleader for alleg-
ing a greater quantum of negligence than is required for his recovery.

In Benson Paint Co. v. Williams Construction Co." 3 the court of appeals
held that where the third-party complaint alleges that the third-party
plaintiff is entitled to indemnity from the third-party defendant under a
contract, the complaint should not be dismissed even though the com-
plaint also asserts that the cause of the plaintiff's injuries was the negli-
gence of the third-party defendant and not that of the original defendant.

In Smith, Kline & French Laboratories v. Just,' it was held that a
physician sued for negligence under the wrongful death statute' may
implead the pharmaceutical manufacturer upon a third-party complaint
based on breach of the implied warranty of safety and fitness for use. The
court of appeals noted that the statute required the liability in the original
action be based on a crime or criminal or other negligence, but held it was
immaterial that the liability of the third-party defendant rests ona differ-
ent theory than that of the original defendant.

CPA section 14(b) provides that "when a counterclaim is asserted
against a plaintiff, he may cause a third party to be brought in under
circumstances which under this section would entitle a defendant to do
so".176 This section was interpreted by the court of appeals in Thigpen v.
Koch. 177 When the defendant entered a counterclaim against the plaintiff,
the latter attempted to implead the defendant-counterclaimant's insur-
ance company on the grounds that the company may be liable over on the
original claim to the defendant-counterclaimant to the extent of the appl-

171. 126 Ga. App. 407, 190 S.E.2d 794 (1972).
172. Southern Ry. v. Insurance Co. of North America, 228 Ga. 23, 183 S.E.2d 912 (1971);

Central of Ga. Ry. v. Lester, 118 Ga. App. 794, 165 S.E.2d 587 (1968).
173. 128 Ga. App. 47, 195 S.E.2d 671 (1973).
174. 126 Ga. App. 643, 191 S.E.2d 632 (1972).
175. GA. CODE ANN. §105-1301 (Rev. 1968).
176. GA. CODE ANN. §81A-114(b) (Rev. 1972).
177. 126 Ga. App. 182, 190 S.E.2d 117 (1972).
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icable coverage. The trial court dismissed the third-party complaint and
the court of appeals affirmed. "As is true under Rule 14(a), plaintiff must
show. that the third party is or may be liable to him for all or part of
defendant's claim; it is not sufficient that the third-party defendant is or
may be liable to other parties to the action.'"1

Judge Evans, in an interesting dissent, interpreted section 14(b) in a way
contrary to the clearly expressed meaning of the section. He argues that
since the defendant could have impleaded his insuror on the original claim
this right transfers to the plaintiff when the defendant files a counterclaim
against the plaintiff. He interpreted the section not to mean that the same
standards for impleading a third-party would apply to a counterclaim as
an original claim but to mean that the defendant's right to implead on the
original claim is transferred to the plaintiff when a counterclaim is filed.

PRE-TRIAL PROCEDURE

There were two cases during the survey year concerning pre-trial proce-
dure which is dealt with in section 16. In Thornton v. Hampton, 79 the court
of appeals held it was not error for the trial court to allow a modification
of a pre-trial order at trial to allow the plaintiff to amend his original
complaint to allege loss of wages. The pre-trial order provided that the
plaintiff might claim loss of wages if he amended although it provided that
amendments should be made by January 1, four days before the trial
began. The defendant did not object to the amendment when offered but
only at the end of the trial when the court had charged the jury on lost
wages. In Ambler v. Archer,'° the counsel of the caveators to a will in an
appeal to the Superior Court of Cobb County failed to attend the second
pre-trial hearing or to formulate with opposing counsel a pre-trial order
embodying a list of the witnesses he intended to call at trial. Because of
this failure, the court adopted the pre-trial order proposed by the opposing
counsel pursuant to local rule,'8' refused to allow a proposed amendment
to the pre-trial order including witnesses that the counsel for the caveators
intended to call, and at trial did not allow the caveators to call any wit-
nesses other than the parties themselves. The supreme court held that,

178. Id. at 187, 190 S.E.2d at 121 quoting 6 WRIGHT & MILLER §1464, at 335-36 (emphasis
supplied by the court).

179. 128 Ga. App. 122, 195 S.E.2d 795 (1973).
180. 230 Ga. 281, 196 S.E.2d 858 (1973).
181. Several of the local rules are pertinent to this case. Rule 2(f) provides that failure of

counsel to appear and participate without legal excuse, in the formulation and completion of
the pre-trial order shall be deemed to be consent and agreement to the pre-trial order formu-
lated and entered by the court in the absence of such counsel. Rule 2(g) provides that the
pre-trial order shall supersede the pleadings and that motions to amend may be granted to
present manifest injustice only if made before trial. Rule 2(c) provides that each party should
include a list of witnesses he will have present at trial and those he may have present at trial.
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although the court must have the power to impose appropriate sanctions,
those imposed here were too harsh. Such a sanction, the court argued, was
contrary to the goal of the CPA of de-emphasizing technicalities so that
cases may be tried on the merits and did not further that of section 16 of
formulating and simplifying the issues and eliminating the element of
surprise. Section 16 provides that the order may be modified at trial to
prevent "manifest injustice." The court notes that this is a case where the
construction of the pre-trial order as preventing the caveators from sup-
porting their case by evidence works a "manifest injustice" on them espe-
cially since the opposing party was well aware of the position to be taken
by the caveators as the case was on appeal from the court of the ordinary.
This decision indicates that the supreme court is ready in this area to
enforce the spirit as well as the letter of the CPA.

PARTIES

There was one important case concerning the requirements for compul-
sory joinder of parties under section 19 that was the subject of decisions
by both the court of appeals and the supreme court. In North Carolina
National Bank v. Peoples Bank of LaGrange,' the plaintiff alleged that
the defendant had made false and fraudulent misrepresentations to it for
the purpose of inducing plaintiff to make a loan to a third party, a cus-
tomer of defendant, knowing that the third party was in grave financial
danger. After maturity the note was not paid and plaintiff brought this
action. The defendant filed a petition to add the third party as an indis-
pensable party under section 19.183 Defendant alleged that no action had
been brought against the third party to collect the amount due and that
it was necessary to bring in the third party as a defendant for the parties
to this action to obtain complete relief. The trial court ordered the plain-
tiff to file an amended complaint adding the third party as a defendant.
The court of appeals speaking through Judge Evans overruled the orders
of the trial court. First it held that under section 19 the third party was
neither a necessary nor an indispensable party. The opinion states:

'The principles applicable to a determination of whether a party is
merely proper or whether he is one who should be joined because a neces-
sary or indispensable party are comparatively simple. They revolve about
the question of interest in the controversy. Persons who may be joined
under Rule 20 because of an interest in a question of law or fact are proper
parties, but they are not indispensable or necessary. Tortfeasors are not

182. 127 Ga. App. 372, 193 S.E.2d 571 (1972), aff'd on other grounds, 230 Ga. 389, 197
S.E.2d 352 (1973).

183. No. 588, section 23(a)(3), Ga. Laws, 1966, p. 609. The version of section 19 applied
by the court of appeals has been entirely superseded by an amendment to the CPA passed
by the 1972 legislature.
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indispensable or necessary to an action against one of their number, be-
cause their liability is both joint and several. '"

The court goes on to hold that although the plaintiff may choose to join
joint tortfeasors under section 20, he cannot be compelled to do so by the
defendant.

In a strong dissent, Judge Stolz argued that the third party was a "condi-
tionally necessary party" if "complete relief was to be accorded between
those already parties" under section 19(b). The dissent also cites section
21 which provides "parties may be dropped or added by order of the court
on motion of any party or of its own initiative at any stage of the action
on such terms as are just".In

The dissenting opinion concludes:

This case presents the classic example of the opportunity afforded by the
Civil Practice Act to bring all parties at interest before the court and
resolve all issues in one case and thus avoid a multiplicity of suits. The
net effect of the majority decision, for all intents and purposes, is to
disembowel the joinder provisions of the Civil Practice Act and make
them utterly meaningless.''

The case reached the supreme court on a writ of certiorari.'87 That court
affirmed the decision of the court of appeals but based its opinion on a
different analysis of the case. The opinion of the supreme court treated the
case as one of a loan of money from bank to bank with the note of the third
parties as security rather than a direct loan to the third party on the advice
of the defendant bank. The court of appeals had applied section 19 as it
stood before the 1972 amendment but the supreme court held that the
amendment should apply since this was an interlocutory appeal. The
amended section 19 provides in part: "A person who is subject to service
of process shall be joined as a party in the acion if (1) in his absence
complete relief cannot be afforded among those who are already parties
... ," Citing several federal decisions' 9 under the identical Federal
rule the court decided that the amendment has done "away with most of
the prior distinctions that are made between 'necessary and indispensable
parties.' "I" The court continues:

184. 127 Ga. App. at 375, 193 S.E.2d at 573, quoting 3A MooRE's FEDERAL PRACTICE

§19.07[1], at 2226 (2d ed. 1969).
185. GA. CODE ANN. §81A-121 (Rev. 1972).
186. 127 Ga. App. at 377-78, 193 S.E.2d at 574.
187. Peoples Bank of LaGrange v. North Carolina Nat'l Bank, 230 Ga. 389, 197 S.E.2d

352 (1973), aff'g 127 Ga. App. 372, 193 S.E.2d 571 (1972).
188. GA. CODE ANN. §81A-119(a) (Rev. 1972).
189. Provident Trademen's Bank Co. v. Patterson, 390 U.S. 102 (1968); Potomac Elec.

Power Co. v. Babcock & Wilcox Co., 54 F.R.D. 486 (D. Md. 1972); LaChemise Lacoste v.
General Mills Inc., 53 F.R.D. 596 (D. Del. 1971).

190. 230 Ga. at 391, 197 S.E.2d at 353.
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It therefore seems to us that the primary consideration concerning join-
der or nonjoinder under the revised rule is whether any judgment that
might be rendered will be adequate in the absence of the parties sought
to be joined. If there are no 'compelling reasons' for joinder of the third
parties, then they are not indispensable to the action, and it is not 'neces-
sary' under the revised rule to join them as partys [sic] defendant for a
just adjudication of the merits of the action between the original parties."'

Under this test the court holds that this case is one in which complete
relief can be granted between the original parties without consideration of
any cause of action either party may have against the third parties. The
emphasis on looking at the particular fact situation to determine what is
necessary for a fair and just adjudication of the controversy rather than on
the technical distinction between indispensable, necessary and proper par-
ties of the old practice is a step toward implementing the spirit of the CPA.

At least two cases during the survey year involved section 20 which deals
with the permissive joinder of parties. In Bibb County v. McDaniel,'2 the
court of appeals held that where the requirements of section 20 are met a
claim based on negligence resulting form the violation of a duty imposed
by state law against one defendant may be joined with a claim under the
F.E.L.A. statutes against another defendant.' 3

Section 23 of the CPA was patterned after the pre-1966 version of the
Federai Rules of Civil Procedure except that section 23(a)(3) of the Federal
rules was not included in the CPA. The deleted section provides for class
actions where the right sought to be enforced is "several, and there is a
common question of law or fact affecting the several rights and a common
relief is sought".' 4 In Georgia Investment Co. v. Norman,'5 the plaintiff
sought ". . . to have declared cancelled a deed to secure debt, a loan note
declared void, a return of all moneys paid by the plaintiff to the defendant,
punitive damages and other relief."'"" The trial court overruled defendant's
motion to dismiss the counts of the complaint brought as a class action and
certified the case for immediate review. The supreme court affirmed hold-
ing that even though rule 23(a)(3) was not included in the CPA the spu-
rious type of class action defined by it was authorized under section
23(a)(1). The court interprets the language of 23(a)(1) permitting a class
action "when the character of the right sought to be enforced for or against
the class is . . .common," to include cases "where the rights were several

191. Id. at 392, 197 S.E.2d at 354.
192. 127 Ga. App. 129, 192 S.E.2d 544 (1972).
193. The other case, Southern Guar. Ins. Co. v. Johnson, 126 Ga. App. 134, 190 S.E.2d

136 (1972), has already been discussed in connection with the venue. The court of appeals
held in that case that independent venue requirements have to be met for parties to be joined
under section 20.

194. FED. R. Cw. P. 23(a)(3) (Pre-1966 version).
195. 229 Ga. 160, 190 S.E.2d 48 (1972).
196. Id. at 160, 190 S.E.2d at 49.
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and there were common questions of law or fact involved."'9 7

To interpret the section in this way the court had to ignore both the
apparent intent of the drafters of the Georgia Act' 8 and the cases and
commentary concerning the Federal rule.'99 In choosing to leave out section
23(a)(3) the drafters obviously intended not to authorize those types of
class actions covered by that section. Noting this possibility the court
chose to ignore it:

While it may have been the intention of the draftsmen of such Civil
Practice Act, by eliminating the 3rd proviso found in the Federal Rules,
to eliminate the right to file such class actions, yet if the act as passed by
the General Assembly contains such a right, the intent of the draftsmen
is immaterial to a proper construction of the Act as passed."'

The court also dismissed the decisions of the federal courts interpreting
this section:

Decisions of the Federal courts interpreting the Federal rule are not
particularly helpful in construing this language since the 3rd proviso,
omitted from the Georgia statute, expressly authorized class actions where
the rights were several and there were common questions of law or fact
involved."'

After deciding that the Georgia statute permits spurious class actions,
the court concluded its denial of a motion for rehearing in these words:
"The legislation as passed by the General Assembly is clear and any other
construction would require judicial legislation. ' '

1
2

The effect of a judgment in a class action suit based on a several right
involving a common question of law and fact on the members of the class
that were not parties to the action was not discussed by the court. Under
the old federal rule on which this section was based a 'true' class action
under section 23(a)(1) was binding on all members of the class whether or
not they were before the court. Section 23(c) of the CPA requires that all

197. Id. at 162, 190 S.E.2d at 50.
198. "This section is similar to rule 23 [of the Federal rules] except (1) it deletes the

troublesome "hybrid' [spurious?] class action defined by rule 23(a)(3) .... ." Leverett,
Comments of the Georgia Civil Practice Act of 1966, 3 GA. ST. B. J. 295, 303 (1967).

199. Section 23(a)(1) of the pre-1966 federal rules defines what is called a "true class
action." "The 'true class suit' is one wherein, but for the class action device, the joinder of
all interested persons would be essential." 3B MOORE's FEDERAL PRcTcE §23.08, at 2505 (2d
ed. 1969); Tunstall v. Brotherhood of Locomotive Firemen & Enginemen, 148 F.2d 403 (4th
Cir. 1945). Both the courts and the commentators have had some difficulty in defining when
a right was common under this section. An example given by Moore is the right of creditors
to enforce the statutory liability of bank stockholders where the relief "must be sought for
the benefit of all to the exclusion of personal recovery and preference." 3B MooRE's FEDERAL
PRACTICE §23.08, at 2512; 7 WRIGHT & MILLER §1752 (1972).

200. 229 Ga. 160, 161, 190 S.E.2d 48, 50 (1972).
201. Id. at 162, 190 S.E.2d at 50.
202. Id. at 163, 190 S.E.2d at 51.
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members of a class under section 23(a)(1) be given notice in such way as
the court directs before the case can be dismissed or compromised. Al-
though not provided for in the rule, the federal courts have held that a
member of the class in a "spurious" class action under old rule 23(a)(3)
was not bound by an adverse decision unless he was actually before the
court. The federal court decisions were in conflict over whether the absent
members of the class would be able to take advantage of a favorable deci-
sion. 3 The Georgia courts must decide in future decisions how such class
actions will be treated. If it is decided that such judgments are not binding
on absent members of the class the only effect of the decision above might
be to expand the availability of permissive joinder to include cases where
a common question of law or fact is involved even though the rights do not
arise from the same transaction or series of transactions. 24 However, if it
is decided that such judgments are binding on absent members of the class
it would allow a party, when the other necessary conditions are met, to
force all persons in the class to join the suit or be bound by a decision in
which they took no part. The amended federal rule 23 provides for judg-
ments in class actions which would have been classified under old rule
23(a)(3) to be binding on all members of the class but only when the
circumstances indicate that the case is a proper one for a class suit 2

0
5 and

when several requirements set out in the rule for the protection of the
absent members of the class are met.2

01 This would appear to be an area

203. 3B MOORE'S FEDERAL PRACTICE §23.11 [3] (2d ed. 1969); Dickinson v. Burnam, 197
F.2d 973 (2d Cir. 1952).

204. The court indicated that the decision authorizes class actions where permissive join-
der is not available under section 20. "To hold that a class action would not apply in a case
where the right relied upon is of a common character, unless the class of action is also joint,
would be to limit class actions to those situations where a permissive joinder is authorized,
but a mandatory joinder is not required." 229 Ga. 160, 162, 190 S.E.2d 48, 50 (1972).

205. "Prerequisites to a Class Action. One or more members of a class may sue or be sued
as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3)
the claims or defenses of the representative parties are typical of the claims or defenses of
the class, and (4) the representative parties will fairly and adequately protect the interests
of the class." FED. R. Civ. P. 23(a).

"Class Actions Maintainable. An action may be maintained as a class action if the prere-
quisites of subdivision (a) are satisfied, and in addition: . .. (3) the court finds that the
questions of law or fact common to the members of the class predominate over any questions
affecting only individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy. The matters pertinent to
the findings include: (A) the interest of members of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent and nature of any litigation concern-
ing the controversy already commenced by or against members of the class; (C) the desirabil-
ity or undesirability of concentrating the litigation of the claims in the particular forum; (D)
the difficulties likely to be encountered in the management of a class action." FED. R. Civ.
P. 23(b)(3).

206. "In any class action maintained under subdivision (b)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances, including
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that is better treated by comprehensive new legislation rather than by
judicial expansion of the present statute.

There were two cases during the survey year which concerned section
24(a)(2) of the CPA which deals with intervention as a matter of right. In
Berry v. Slappey,0 7 the supreme court upheld the order of the trial judge
allowing intervention where the plaintiff sought cancellation of a warranty
deed allegedly given by defendant to cover an indebtedness both to the
defendant and the intervenor. The denial of a motion for intervention was
upheld in Lynn v. Wagstaff Motor Co.15 The defendant in this case had
pleaded a release given by the mother of the applicants for intervention in
a wrongful death action and the applicants claimed that an adverse deci-
sion on the widow's attempt to set aside the release would stand as a bar
to their claim. The court held, however, that the motion for interven-
tion met neither the requirement of impairment resulting from an unfavor-
able deposition since the release would not bar their rights, nor that of
inadequate representation, since the widow would be able to remain in
court as their representative even if the release was held valid as to her.

DIscoVERY

The sections of the Civil Practice Act dealing with discovery were exten-
sively changed in 1972 to conform to the 1970 amendments to the Federal
Rules of Civil Procedure. However, all but one of the cases decided during
the survey year dealing with this subdivision applied the pre-1972 version
of the CPA. The probable effect of the amendments will be noted in the
one case where it appears they might have affected the decision.

In Travis Meat & Seafood Co. v. Ashworth,"9 the defendants served
notice that they were going to take the deposition of plaintiff's physician
for the purposes of discovery only. Plaintiff's counsel insisted that the
witness could not be cross-examined and that by taking the deposition the
defendants made the physician their witness. The defendant sought a
protective order under section 30(b) .210 The trial court granted the defen-
dants the right to take the deposition but declined "to grant to defendants
the authority to ask leading questions or to cross-examine the witness."
The court of appeals held that though the trial court has a wide discretion
in the entering of orders "to protect the party or witness from annoyance,

individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that (A) the court will exclude him from the class if he so requests
by a specified date; (B) the judgment, whether favorable or not, will include all members who
do not request exclusion; and (C) any member who does not request exclusion may, if he
desires, enter an apperance through his counsel." FED. R. Civ. P. 23 (c)(2).

207. 229 Ga. 109, 189 S.E.2d 394 (1972).
208. 126 Ga. App. 516, 191 S.E.2d 324 (1972).
209. 127 Ga. App. 284, 193 S.E.2d 166 (1972).
210. This section was changed to section 26(c) by the 1972 amendments.
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embarrassment, or oppression," '' the trial court should not intervene to
limit the scope of pretrial discovery until it is satisfied that "bad faith or
harassment motivate the mover's action" ' The court further held that
the provision of section 26(c) which provides, "'Examination and cross-
examination of deponents may proceed as permitted at the trial under the
rules of evidence,' refers to the order in which the deponent is interrogated,
not the method of interrogation." ' The majority opinion argued that this
conclusion was also supported by the provision of section 26(b) that "it is
not grounds for objection that the testimony will be inadmissible at the
trial if the testimony sought appears reasonably calculated to lead to the
discovery of admissible evidence,"2 " ' and by that of section 26(f) which
provides that a "party shall not be deemed to make a person his own
witness for any purpose by taking his deposition. 2 1 In a dissenting opinion
Judge Evans argued that section 26(c) refers to the method of interrogation
rather than the order and cites section 26(a) which provides "witnesses
may be compelled to appear and depose in the same manner that witnesses
may be compelled to appear and testify in court. '21

1

One case dealing with the "work product" exception to discoverable
material should be noted. In Ford Motor Co. v. Hanley,2 1

1 one of the defen-
dant's witnesses claimed in her deposition that while she was in the hospi-
tal under heavy sedation someone took her signed statement concerning
the accident. The trial judge granted defendant's motion asking that any
party who had a copy of this statement be ordered to make it available,
but the statement was not produced.The witness later remembered that
plaintiffs counsel had taken the statement but that it was not signed.
Plaintiffs counsel replied that he was only taking notes of the conversa-
tion. Defendant asked the court to compel the immediate production of the
statement but the trial judge denied the request holding that the state-
ment constituted "work product" of the attorney. The court of appeals
reversed the trial court relying on Hickman v. Taylorl8 and Atlantic Coast
Line R. R. v. Daugherty1 5 both of which were decided under the discovery
provisions before the recent amendments. The court went on to state:

It is our opinion that, under the decisions in Hickman and Daugherty,
the statement was not part of the attorney's "work product" and was
discoverable. However, even if this is not the correct view, the status of

211. 127 Ga. App. 284, 287, 193 S.E.2d 166, 169 (1972).
212. Id. at 287, 193 S.E.2d at 170.
213. Id. at 288-89, 193 S.E.2d at 171 (emphasis supplied by the court).
214. No. 588, section 26(b), Ga. Laws, 1966, p. 636.
215. No. 588, section 26(f), Ga. Laws, 1966, p. 637. This wording is now part of GA. CODE

ANN. §81A-132(c) (Rev. 1972).
216. No. 588, section 26(a), Ga. Laws, 1966, p. 635.
217. 128 Ga. App. 311, 196 S.E.2d 454 (1973).
218. 329 U.S. 495 (1947).
219. 111 Ga. App. 144, 141 S.E.2d 112 (1965).
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our present discovery statutes removes any possibility of doubt. Discovery
may be had of "any matter, not privileged, which is relevant to the subject
matter involved in the present action." Code Ann. §81A-126(b)(1) (Ga. L.
1966, pp. 609, 635; 1967 pp. 226, 233; 1972, p. 510). Discovery may be
obtained of documents "prepared in anticipation of litigation or for trial"
by a party's attorney upon a showing of a "substantial need of the materi-
als in the preparation of his case and that he is unable without undue
hardships to obtain the substantial equivalent of the materials by other
means." Code Ann. §81A-126(b)(3).m

At least two cases during the survey year dealt with the conditions under
which a deposition of a witness may be introduced into evidence applying
section 26(d)(4) of the pre-amendment Civil Practice Act. 2 1 In Ricketts v.
Liberty Mutual Insurance Co.,22 the court of appeals held that it was in
the discretion of the trial judge to allow into evidence the deposition of a
witness who was within the jurisdiction and subject to subpoena. The
supreme court in Watson v. Elberton-Elbert County Hospital Authority22 3

reversed the decision of the court of appeals which held that the deposition
of a witness present during a trial but later excused may not be used. The
supreme court held that this was a matter within the discretion of the trial
court and granted a new trial since the trial court had exercised no discre-
tion and its judgment had been based on an erroneous view of the law.

Prior to the 1972 amendments, CPA section 33 provided in part that the
answers to interrogatories ". . . may be used to the same extent as pro-
vided in section 81A-126(d) for the use of the deposition of a party. '22 4 In
Household Finance Corp. v. Ensley,2n the court of appeals citing this sec-
tion held that the defendant's sworn answers to interrogatories were admis-
sible into evidence by the plaintiff.

Requests for admission are dealt with by section 36 which provides that
if the party of whom the request is made fails to serve the other party with
either denials by sworn statement or written objections accompanied with
a request for a hearing the matters of which an admission is requested will
be deemed admitted. In Ehlers v. Butler, 2 the court of appeals upheld the
finding of the trial court that the defendants had waived their objections
to requests for admissions where they neither served a copy of the objec-
tions on the plaintiff nor requested a hearing on them.

The sanctions that the court may impose for the failure of a party to
answer interrogatories were involved in at least three cases during the

220. 128 Ga. App. at 314-15, 196 S.E.2d at 457.
221. This corresponds to section 32(a)(4) of the amended act.
222. 127 Ga. App. 483, 194 S.E.2d 311 (1972).
223. 229 Ga. 26, 189 S.E.2d 66 rev'g 125 Ga. App. 112, 186 S.E.2d 459 (1972).
224. No. 588, section 33, Ga. Laws, 1966, p. 646. There is a similar provision in section 33

of the amended act.
225. 127 Ga. App. 876, 195 S.E.2d 236 (1973).
226. 127 Ga. App. 9, 192 S.E.2d 398 (1972).
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survey year. When the plaintiff failed to answer interrogatories served on
him, the trial court in Maxey v. Covington127 ordered him to respond by a
certain date or have the complaint stand dismissed. The interrogatories
were not answered and the case was dismissed. The plaintiff brought a
second action based on the same collision and the defendant argued that
the dismissal in the first action was an adjudication on the merits which
barred the second action. The consequence for failure to make discovery
are dealt with in section 37 which requires that the failure to answer be
willful before a dismissal which bars a subsequent action is authorized.2 28

The court of appeals held the order was improper since no determination
of willfulness had been made:

It is obvious that such a determination cannot be made in a prospective,
self-executing order. A court cannot assume that a future failure will be
unjustifiable. It must examine the circumstances retrospectively. This
means affording an opportunity to explain the circumstances following the
failure; which means, in turn, an express motion and notice to the party
concerned.

229

The court went on to hold that such a dismissal not involving any find-
ing of willfulness falls within the "purely technical" rule of Ga. Code Ann.
§110-503 (Rev. 1959) and does not bar a subsequent action.

In a dissenting opinion, concurred in by Judge Deen, Judge Pannell
argued that whether the order dismissing the original action was erro-
neously granted was not before the court since it had not been directly
appealed. He further argued that the case was clearly controlled by section
41(b) which provides in part:

Unless the court in its order for dismissal otherwise specifies, a dismissal
under this subdivision and any dismissal not provided for in this section,
other than a dismissal for lack of jurisdiction or for improper venue or
for lack of an indispensable party, operates as an adjudication upon the
merits.2 0

The court of appeals in Gregory v. King Plumbing, Inc.A upheld the
order of the trial court striking defendant's answer and entering a default
judgment where it was shown there was a willful failure to properly answer
interrogatories. Citing Williamson v. Lunsford22 for the proposition that
section 33 requires that interrogatories must be answered by the party

227. 126 Ga. App. 197, 190 S.E.2d 448 (1972).
228. No. 588, section 37(d), Ga. Laws, 1966, p. 652. The mention of willfulness has been

dropped in the amended section. It provides that on failure to answer the trial court is
authorized to make such orders in regard to the failure as are just.

229. 126 Ga. App. at 199, 190 S.E.2d at 450.
230. GA. CODE ANN. §81A-141(b) (Rev. 1972).
231. 127 Ga. App. 512, 194 S.E.2d 271 (1972).
232. 119 Ga. App. 240, 166 S.E.2d 622 (1969).
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under oath, the court stated: "The fact that defendant's counsel answered
the interrogatories under oath is not of significance."2 3 The court held that
since the failure to answer the interrogatories was willful the sanctions
entered by the trial judge were authorized by section 37(d).

The court of appeals held in Smith v. Byess2
4 that the trial judge had

the authority to impose the sanction of striking defendant's pleading where
the failure to answer interrogatories was willful although a specific finding
of willfullness was not made. The court said that "[a]s the statute does
not authorize such sanctions unless the conduct of defendant was wilful,
it is therefore implicit in the judgment itself that the court made such
finding."m

TRIALS

There appear to be no decisions within the survey year dealing directly
with either sections 38 or 39 of the Civil Practice Act. However, CPA
section 40(c) concerning the placing of actions upon the trial calendar
proved to be the subject of several decisions by the appellate courts. In
Wilkes v. Rickes, 231 the court of appeals was concerned with the issue of
whether a default judgment should be set aside upon a motion by the
defendant alleging that the default was procured without any notice of
assignment for trial. In reversing the trial court's denial of the defendant's
motion the court held that:

[Thel defendant is entitled to his day in court on the main case if in fact
he proves this essential requirement of assignment notice to have been
overlooked or absent. 2

3

The second case dealing with section 40(c), Touchton v. Stewart,231 in-
volved a situation in which the appellant's action had been dismissed with
prejudice by the trial court because neither party appeared at trial, filed
an answer or requested a continuance. The plaintiff appealed the dis-
missal, asserting that the trial court failed to provide notice to the parties
that the case had been placed on the trial calendar as required by section
40(c). The appellee-defendant contended that he had received the required
notice. However, the record failed to state whether proper notice had been
given to the appellant. In affirming the dismissal by the trial court, the
supreme court merely cited Ga. Code Ann. §38-114 for the proposition that
"[t]here is a presumption in favor of the regularity and legality of all

233. 127 Ga. App. at 512, 194 S.E.2d at 272.
234. 127 Ga. App. 39, 192 S.E.2d 552 (1972).
235. Id. at 40, 192 S.E.2d at 553.
236. 126 Ga. App. 266, 190 S.E.2d 603 (1972).
237. Id. at 267, 190 S.E.2d at 604.
238. 229 Ga. 303, 190 S.E.2d 912 (1972).
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proceedings in the superior court"2" which, the court continued, "cannot
be rebutted by a direct appeal in this case involving an issue of fact which
has not been judicially determined by the trial court . . .,,141

The third and most significant decision dealing with section 40(c) was
Newell Road Builder's, Inc. v. Ramirez.14 1 In this case the plaintiff had
attached and levied upon property of the defendant. The defendant, who
had been personally served with process, failed to file defensive pleadings
within the alloted time, and, as a result, the plaintiff obtained a default
judgment for damages on a jury verdict. In response, the defendant filed a
motion and complaint in equity to set aside and vacate the default, sup-
ported by the assertion that he had received no notice that the plaintiff
would seek a default. Defendant's motion was overruled and he appealed.
The court of appeals held the defendant had waived his right to all notices
including that required by section 41(c) by his failure to file a responsive
pleading. The court further held that there was no requirement to place
the case on the trial calendar or for plaintiff to comply with the local rule
of court requiring a party desiring a trial to give the clerk written notice
30 days prior to the opening of court with a copy furnished to the opposing
party. The court stated that if the defendant wanted to participate in the
trial on damages that it should have notified the trial court by a request
for the case to be placed on the trial calendar under section 40(c)(2).

The approach taken by the majority opinion prompted dissenting opin-
ions from both Judge Pannell and Judge Evans. Judge Pannell argued that
the defendant had not waived his right to notice of trial by his failure to
file defensive pleadings since no pleadings were required for him to partici-
pate in the trial. Judge Evans argued that section 40(c) required that the
case be placed on the trial calendar and that the local court rule requiring
written notice was applicable.

The case of Shonson v. Bottomy 42 involved the application of section
41(a) of the CPA concerning voluntary dismissal of an action. In this case
the plaintiff's counsel attempted to dismiss the action prior to the jury
returning a verdict but the trial judge refused to accept the tender of the
required written notice of dismissal. The court of appeals affirmed pointing
out that the record showed that no written motion to dismiss had been
filed.

The remaining survey case concerning section 41 dealt with subsection
(b), which provides for involuntary dismissal. The case of Ben Nuckolls
Finance Co. v. Grubbs24 concerned the issue of whether the trial court
erred in dismissing with prejudice an action in which the plaintiff-

239. Id. at 303, 190 S.E.2d at 912.
240. Id. at 303-04, 190 S.E.2d at 913.
241. 126 Ga. App. 850, 192 S.E.2d 184 (1972).
242. 126 Ga. App. 691, 191 S.E.2d 618 (1972).
243. 127 Ga. App. 44, 192 S.E.2d 408 (1972).
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appellant had neither attended the pre-trial hearing nor appeared to prose-
cute when the case was called for trial. In affirming the dismissal the court
of appeals held that:

Paragraph (b) of Section 41 of the Civil Practice Act (Code Ann §81A-
141(b)) provides in part: "For failure of plaintiff to prosecute ... a defen-
dant may move for dismissal of an action or any claim against him . . .
Unless the court in its order for dismissal otherwise specifies, a dismissal
under this subdivision . . . other than a dismissal for lack of jurisdiction
or for improper venue or for lack of an indispensable party, operates as
an adjudication upon the merits." The dismissal here, not falling within
any of the exceptions stated, operates as a dismissal on the merits. "

During the survey year the appeals courts reviewed a number of cases
which involved a motion for directed verdict pursuant to CPA §50(a). In
Johnson v. Curenton, 2

1 the court of appeals held that in dealing with
directed verdicts the rule concerning the construction of a party's testi-
mony on a motion for summary judgment was not applicable. On motion
for summary judgment the construction most favorable to the party oppos-
ing the motion is adopted. The court held that on consideration of a di-
rected verdict a litigant's testimony should be construed most strongly
against the party giving that testimony. The court concludes:

This general principle concerning adverse construction of a litigant's
equivocal and contradictory testimony clearly applies on consideration of
a directed verdict where the sole evidence on the essential elements sub-
mitted by a party is that party's own testimony.14

In Young v. Wiggins, U7 the supreme court was presented with a novel
argument in an appeal by the defendant from a ruling by the trial court
denying a motion for a directed verdict. The defendant asserted that the
trial court erroneously denied her motion for a directed verdict at the close
of the plaintiffs evidence pursuant to CPA §50(a), despite the fact that
after all the evidence was in there may have been evidence authorizing the
verdict rendered. In upholding the trial court's denial of the motion the
court stated that:

Even if the trial judge erroneously failed to direct a verdict at the
conclusion of the plaintiff's evidence if thereafter evidence be admitted
without objection, which, when considered with evidence previously ad-
mitted, makes out a case in favor of the plaintiffi, and the jury under
proper instructions renders a verdict for the plaintiffs, it would be substi-
tuting procedure and form for substance to say that the case ought to be

244. Id. at 45, 192 S.E.2d at 409, in part quoting GA. CODE ANN. §81A-141(b) (Rev. 1972).
245. 127 Ga. App. 687, 195 S.E.2d 279 (1972).
246. Id. at 690, 195 S.E.2d at 282.
247. 229 Ga. 392, 191 S.E.2d 863 (1972).
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reversed and a new trial granted. To establish such a rule would mani-
festly be contrary to the intent of the Civil Practice Act and of the Appel-
late Practice Act and also contrary to the rule which prevailed in this
State with respect to motions for nonsuit under the former practice.24

Subsection (b) of CPA §50 deals with motions for judgment notwith-
standing the verdict. In Smith v. Smith,24 an action brought for the can-
cellation of a deed, the supreme court affirmed the trial court's denial of a
motion for new trial and judgment notwithstanding the verdict on the
grounds that there was an issue of fact for the jury as to the mental capac-
ity of the maker of the deed. Also applying section 50(b), the court of
appeals in Simeonides v. Zervis'50 held that the trial court properly denied
motions for judgment notwithstanding the verdict and a new trial because
"there were jury questions on material issues and evidence to sustain the
verdict on those issues." 25 1

The case of Grady v. Hill252 applies one of the exceptions to the rule
which is adopted in section 52 of the CPA as to findings by the court. In
that case, involving a petition for adoption, the appellant contended that
the trial court erred in failing to make findings of fact and in not stating
separately its conclusions of law as required by section 52. In affirming the
trial court decision the court of appeals held that "the case sub judice is
the adoption case, which necessarily involves the custody of an adopted
person and under the provisions of the statute 'custody of minors' inter alia
is among the matters excepted from the statute requiring such findings. '2 53

JUDGMENTS

Under section 54(b) of the CPA, when more than one claim or more than
one party is involved, any order that adjudicates fewer than all the claims
or the rights and liabilities of fewer than all the parties is not final and is
subject to revision before entry of judgment covering all the claims and
parties unless the court makes an express determination that there is no
just reason for delay and makes an express direction for the entry of judg-
ment. This section was applied in Horn v. Terminal Transport Co. 54 in
which the two plaintiffs had been among four plaintiffs in an earlier action
based on the same occurrence. In the earlier action, on motions affecting
only these two plaintiffs, the trial court had sustained a motion to dismiss,
granting the plaintiffs leave to amend within 15 days. The complaint was
not amended, and the plaintiffs subsequently filed this action. The trial

248. Id. at 393, 191 S.E.2d at 865.
249. 229 Ga. 28, 189 S.E.2d 70 (1972).
250. 127 Ga. App. 506, 194 S.E.2d 324 (1972).
251. Id. at 507, 194 S.E.2d at 326.
252. 128 Ga. App. 153, 195 S.E.2d 794 (1973).
253. Id. at 154, 195 S.E.2d at 795.
254. 126 Ga. App. 169, 190 S.E.2d 158 (1972).
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court denied defendant's motion for summary judgment which was based
on res judicata grounds. The court of appeals upheld the trial court's
decision because the record disclosed no judgment in the earlier action
meeting the requirements of section 54(b) and, therefore, there was no
suitable judgment on which to base the res judicata claim.

The supreme court in Cross v. Cross 5 cited section 54(c) in reversing a
judgment in a divorce proceedings which prohibited the remarriage of the
defendant where there was no prayer for such relief in the original com-
plaint and where the defendant had neither made an appearance nor filed
a defensive pleading.

The imposition of costs of an action is dealt with in section 54(d). Where
the defendant prevailed on the original claim and the plaintiff prevailed
on the defendant's counterclaim, the court of appeals, in Hales v. Sanders-
ville Builders Supply Co., 211 held that costs were properly imposed on the
plaintiff since "the case was initiated by the plaintiff and the cost incurred
was due to the filing of the complaint originally by the plaintiff."2''

Section 55(a) provides in part that before plaintiff is entitled to judg-
ment by default in an action ex delicto he must prove his damages before
a jury with the right of defendant to introduce evidence. In Newell Road
Builders, Inc. v. Ramirez,2'- discussed in the section on trials, it was held
that the defendant by failing to file defensive pleadings to the original
complaint waived any right of notice regarding the trial on damages.

The opening of a default before final judgment is dealt with by section
55(b) of the CPA. This section wds interpreted by the supreme court in
Sanders v. American Liberty Insurance Co.21 in 1969. There is still some
confusion among the judges on the court of appeals concerning the mean-
ing of that decision. Section 55(b) appears to set out three situations where
a default may be opened:

At any time before final judgment, the court. . may allow the default
to be opened for providential cause preventing the filing of a plea or for
excusable neglect or where the judge. . . shall determine that a proper
case has been made for the default to be thus opened. .. 2o

In an opinion 26' denying a motion for rehearing on a decision upholding
the trial judge's refusal to enter a default judgment for the plaintiff, Judge
Pannel argued that the Sanders case did not hold that "either (1) provi-
dential cause or (2) excusable neglect must be shown, [or] that the phrase

255. 230 Ga. 91, 195 S.E.2d 439 (1973).
256. 127 Ga. App. 558, 194 S.E.2d 281 (1972).
257. Id. at 559, 194 S.E.2d at 282.
258. 126 Ga. App. 850, 192 S.E.2d 184 (1972).
259. 225 Ga. 796, 171 S.E.2d 539 (1969). Discussed in Landgraf, Annual Survey of Georgia

Law: Trial Practice & Procedure, 22 MEcR L. REv. 335, 393 (1971).
260. GA. CODE ANN. §81A-155(b) (Rev. 1972).
261. Foster Co. v. Livingston, 127 Ga. App. 317, 193 S.E.2d 626 (1972).
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(3) 'or to show a proper case to have the default open' contained in the
statute [had] no separate meaning apart from the first two.""26 Rather,
according to Judge Pannell, it was ruled that the facts in that case pre-
sented nothing which would authorize the exercise of the trial court's dis-
cretion under either of the three as there had been a deliberate and inten-
tional failure to obey the process of the court.

In a concurring opinion to the decision in Broadway v. Thompson,13

Judge Evans takes a different view of the holding in Sanders. He points
out that while the court of appeals has historically given a liberal interpre-
tation to section 55(b)2"4 exemplified by the recent case of Clements v.
United Equity Corp. ,2615 the trend of the Georgia Supreme Court has been
to require a strict construction of the section. 26 He goes on to argue that
the supreme court in Sanders held that "there must be providential cause
or excusable neglect, and any action going beyond those guideposts is an
abuse of discretion.1 267 Not only does he argue that this was the holding in
Sanders, but also that this construction of the section is the only reasona-
ble one," as otherwise the third ground of the statute . . . would simply
leave it to the trial judges to open some defaults and not to open others,
with no guidelines provided. '268

The supreme court should, when the proper case arises, clarify its con-
struction of section 55(b). The construction argued by Judge Pannell is
more in accord with the spirit of the CPA.

There were over 65 decisions during the survey year involving summary
judgment which is dealt with in section 56 of the CPA. Summary judgment
should not be granted "unless from the entire record construed against the
movant it appears that there is an absence of any genuine issue as to all
material facts and that the defendant is entitled to a judgment as a matter
of law." 266 Many of the summary judgments cases only involved the deter-
mination of whether there is "any genuine issue as to all material facts"
and will not be cited or discussed here. Section 56(e) provides in part that

[w]hen a motion for summary judgment is made and supported . . . an
adverse party may not rest upon the mere allegations or denials of his

262. Id. at 321, 193 S.E.2d at 628.
263. 127 Ga. App. 600, 194 S.E.2d 342 (1972).
264. The statute dealing with the opening of defaults was enacted in 1895, although it has

had several different code section numbers. GA. CODE §5656 (1910); GA. CODE ANN. § 110-404
(Rev. 1933); GA. CODE ANN. §81A-155(g) (Rev. 1966).

265. 125 Ga. App. 711, 188 S.E.2d 923 (1972).
266. Sanders v. American Liberty Ins. Co., 225 Ga. 796, 171 S.E.2d 539 (1969); Green v.

Whitehead, 204 Ga. 274, 49 S.E.2d 527 (1948); Brucker v. O'Connor, 115 Ga. 95, 41 S.E. 245
(1902).

267. 127 Ga. App. at 604, 194 S.E.2d at 344.
268. Id. at 603-04, 194 S.E.2d at 344.
269. Manhattan Industries, Inc. v. Paul, 126 Ga. App. 595, 595-96, 191 S.E. 2d 484, 485

(1972).
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pleading, but his response, by affidavits or as otherwise provided in this
section, must set forth specific facts showing that there is a genuine issue
for trial. If he does not so respond, summary judgment, if appropriate,
shall be entered against him. 0

The supreme court in Leachman v. Cobb Development Co.2 71 held that,
although questions of fraud are usually for the jury, where defendant
moves for summary judgment supported by evidence of good faith the
plaintiff has the duty to introduce evidence to show that there is a genuine
issue for trial.

Generally speaking, issues regarding fraud or false representation are not
usually susceptible to summary disposition. In Mitchell v. Calhoun,"'2 the
defendant's motion for summary judgment on the issue of fraud was sup-
ported only by their affidavits. The plaintiff did not file any counter-
affidavits. The supreme court reversed the trial court's grant of summary
judgment stating:

In ruling on the motion [for summary judgment in a fraud case], the
court should remember that the movant has the burden of demonstrating
clearly the absence of any genuine issue of material facts, that the court
should not draw factual inferences in favor of the moving party, and
should not resolve a genuine issue of credibility. In this latter connection
where the critical facts are in the possession of the moving party, the
desirability that he submit himself to cross examination in open court is
a factor to be considered. 73

The court of appeals overruled the grant of defendant's motion for sum-
mary judgment in Alexander v. Boston Old Colony Insurance Co.2

1
4 where

on the day of the hearing of the motion for summary judgment but prior
thereto the plaintiff amended his pleadings and the defendant failed to
introduce evidence on the issue raised by the amended pleadings. The
plaintiffs unsupported pleadings are considered tu raise genuine issue of
fact unless "the movant defendant's showing on the motion pierced the
material issues made by the pleadings, thereby requiring an evidentiary
response by the plaintiff respondent. 275

At least three cases during the survey year applied the case of Burnette
Ford, Inc. v. Hayes2 7 which held that on a motion for summary judgment
all evidence must be construed against the movant and in favor of the
party opposing the motion. Both Browder v. Aetna Life Insurance Co. 2 7

270. GA. CODE ANN. §81A-156(e) (Rev. 1972).
271. 229 Ga. 207, 190 S.E.2d 537 (1972).
272. 229 Ga. 757, 194 S.E.2d 421 (1972).
273. Id. at 760, 194 S.E.2d at 423, quoting 6 MooRE's FEDERAL PRACTICE §56.17(27), at

2554.
274. 127 Ga. App. 783, 195 S.E.2d 277 (1972).
275. Id. at 785, 195 S.E.2d at 279.
276. 227 Ga. 551, 181 S.E.2d 866 (1971).
277. 126 Ga. App. 140, 190 S.E.2d 110 (1972).
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and Columbia Drug Co. v. Cook27 applied this rule to the situation where
there were inconsistencies between the affidavit and deposition of plaintiff
holding that these inconsistencies were immaterial and that the part of
plaintiff's testimony most favorable to his position should be taken as true
on the motion for summary judgment by defendant. In Jordan v.
Ailstock,27 9 the supreme court held that this rule applied even though the
testimony was vague and contradictory.

Section 56(c) states in part the party opposing the motion for summary
judgment "prior to the day of hearing may serve opposing affidavits. '" 8 0 It
was held in Vann v. Bice"5 ' that the purpose of this section is to prevent
surprise and that it did not prevent the trial court from considering the
appellee's affidavit filed together with an amendment to his pleading on
the date of the hearing where the trial judge on his own motion continued
the hearing to permit defendant to amend and instructed counsel for both
parties to submit memoranda briefs.

It is required by section 56(e) that an affidavit submitted on a motion
for summary judgment be based upon personal knowledge. However, it was
held in Federal Insurance Co. v. Oakwood Steel Co. 2' that this defect must
be raised at the trial level or be waived.2 8 3

The various methods which a party may use to get relief from a judg-
ment are outlined in section 60. In Logan v. Nunnelly,84 the court of
appeals applied section 60(a) to an out-of-state divorce decree holding that
since it did not show on its face that it was void it could not be collaterally
attacked and would only be subject to direct attack through a complaint
in equity under section 60(e) of the CPA.

Motions to set aside are dealt with by section 60(d) which states in part
that, '[a] motion to set aside must be predicated upon some
nonamendable defect which does appear upon the face of the record of
pleadings.1 215 This requirement that the defect appear upon the face of the
record or pleadings was applied in at least two cases during the survey
year. In Payne v. Shelnutt,2 86 the court of appeals applied this rule in
upholding the trial judge's denial of a motion to set aside made on the

278. 127 Ga. App. 490, 194 S.E.2d 286 (1972).
279. 230 Ga. 67, 195 S.E.2d 425 (1973).
280. GA. CODE ANN. §81A-156(c) (Rev. 1972).
281. 127 Ga. App. 579, 194 S.E.2d 259 (1972).
282. 126 Ga. App. 479, 191 S.E.2d 298 (1972).
283. Two other cases dealing with summary judgment should be mentioned. In General

Fin. Corp. v. Davis, 126 Ga. App. 821, 191 S.E.2d 865 (1972), it was held that a motion for
summary judgment was not an extraordinary process or remedy requiring the sanction of the
trial judge prior to filing under GA. CODE ANN. §81-113 (Rev. 1956). In Boyd Motors, Inc. v.
Radcliff, 128 Ga. App. 15, 195 S.E.2d 291 (1973), it was held that matters in abatement
cannot be the basis for a claim for summary judgment.

284. 128 Ga. App. 43, 195 S.E.2d 659 (1973).
285. GA. CODE ANN. §81A-160(d) (Rev. 1972).
286. 126 Ga. App. 598, 191 S.E.2d 487 (1972).
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ground that the defendant was not served with process and that the return
of service signed by a deputy marshal was untrue. 2

1
7 In Sixth Street Corp.

v. City Storer Co.,' 8 a case involving similar facts, the appellant attacked
the original judgment through a complaint in equity. The supreme court
reversed the trial court's dismissal of the complaint for failure to state a
claim. The court, speaking through Justice Hawes, pointed out that the
plaintiff had alleged that it had no adequate remedy at law and suggested
that if the defendant had wanted to contest the suit on the basis that the
plaintiff had an adequate remedy at law on the sheriffs bond, a motion
for a more definite statement should have been filed. In a dissenting opin-
ion, Justice Gunter argued that the trial court's dismissal of the complaint
was correct since a complaint in equity was not the proper procedure for
attacking the judgment.

I interpret this language to mean that the complaint in equity can only
be brought successfully by alleging fraud, accident or mistake, or the acts
of the adverse party; unless the complaint charges the adverse party with
one of these enumerated sins, then the complaint in equity fails to state
a claim.2 8'

He argues further that the correct procedure in this case would be a motion
to set aside. This last argument appears defective, since section 60(d)
requires that a motion to set aside be predicated upon some nonamendable
defect which appears upon the face of the record of pleadings. If Justice
Gunter's argument that a complaint in equity was not the correct proce-
dure to attack the judgment in this case is valid, the correct method would
have to be an extraordinary motion for new trial.2 9 '

Section 62(a) requires that "[n]o execution shall issue upon a judgment
nor shall proceedings be taken for its enforcement until the expiration of
ten days after its entry. . . ." Where execution was entered and re-
corded on the same day as judgment the supreme court held, in Kilgore v.
Buice, 292 that the issuance and recording of the execution was improper and
would, therefore, not constitute constructive notice of the liens against the
property involved to a transferee for value who had no actual notice of the

287. In Motors Ins. Corp. v. Turpin, 126 Ga. App. 650, 191 S.E.2d 543 (1972), the denial
of a similar motion based on the contention that the person served with process was not an
agent of the defendant was upheld for the same reason.

288. 229 Ga. 99, 189 S.E.2d 407 (1972).
289. Id. at 101-02, 189 S.E.2d at 409.
290. Although the time limit for an ordinary motion for new trial is 30 days after the

rendition of the verdict or of judgment where the case is tried without a jury, an exception is
made to this time limit in extraordinary cases. GA. CODE ANN. §70-301 (Rev. 1963). This
motion should be considered extraordinary since GA. CODE ANN. §81A-160(f) (Rev. 1972)
provides, "[al judgment void because of lack of jurisdiction of the person . . . may be
attacked at any time."

291. GA. CODE ANN. §81A-162(a) (Rev. 1972).
292. 229 Ga. 445, 192 S.E.2d 256 (1972).
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liens.
Section 62(a), also, provides as follows: "Unless otherwise ordered by the

court, an interlocutory or final judgment in an action for an injunction or
in a receivership action shall not be stayed during the period after its entry
and until an appeal is taken or during the pendency of an appeal." 93 In
Davis v. Creative Land Development Corp.,294 the trial court denied an
interlocutory injunction preventing defendant from disposing of real estate
and plaintiff appealed. During the pendency of the appeal the defendant
sold the real estate. The supreme court held that this rendered the appeal
moot. Citing section 62(a) the court stated: "It is clear in the case at bar
that when the corporate appellee conveyed the subject land there was no
judicial restraint by injunction or otherwise preventing such convey-
ance."'15

Section 62(a) was amended at the 1973 session of the legislature by
adding a clause to the first sentence. The first sentence now reads:

No execution shall issue upon a judgment nor shall proceedings be
taken for its enforcement until the expiration of ten days after its entry,
except that in the case of a default judgment, execution may be taken at
any time after entry of judgment, and except that in any case in which
both the plaintiff or plaintiffs and the defendant or defendants agree, in
writing, and file a copy of such agreement with the clerk of the court,
execution may issue and enforcement proceedings may be taken at any
time after entry of judgment.2"

PROVISIONAL AND FINAL REMEDIES AND SPECIAL PROCEEDINGS

Within the survey year there were at least two decisions which applied
section 65. Section 65(d) prohibits the enforcement of an injunction
against anyone who was not a party to the proceeding in which the injunc-
tion was issued and who had no actual notice of the proceeding. The
supreme court applied this section to an injunction issued in a receivership
proceeding in Shaw v. Caldwell97 holding that it was not effective to re-
strain the prosecution of appellant's suit against the insolvent insurer in
another county where appellant was neither a party nor had notice of the
receivership proceeding.2 9

293. GA. CODE ANN. §81A-162a) (Rev. 1972).
294. 230 Ga. 47, 195 S.E.2d 411 (1973).
295. Id. at 49, 195 S.E.2d at 412-13.
296. Ga. Laws, 1973, p. 693 amending GA. CODE ANN. §81A-162(a) (Rev. 1972).
297. 229 Ga. 87, 189 S.E.2d 684 (1972).
298. In Lewis v. Citizens Exchange Bank, 229 Ga. 333, 190 S.E.2d 904 (1972), the supreme

court applied section 65(b) in upholding the trial court's order vacating a previously issued
restraining order where the application for the restraining order was neither accompanied by
an affidavit nor a certified complaint.
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GENERAL PROVISIONS

Section 81 provides in part that the Civil Practice Act

shall apply to all special statutory proceedings except to the extent that
specific rules of practice and procedure in conflict herewith are expressly
prescribed by law, but in any event, the provisions of this Title governing
the sufficiency of pleadings; defenses; amendments; counterclaims; cross
claims; third-party practice; joinder of parties and causes; making par-
ties; discovery and depositions; interpleader; intervention; evidence; mo-
tions; summary judgment; relief from judgments and the effect of judg-
ments; shall apply to all such proceedings.2"

The court of appeals in Georgia Acceptance Corp. v. Bishop30 held that
under this section it was not error to permit the filing of a counterclaim in
the nature of a set off in a foreclosure proceeding on personal property even
though the Act 31 governing this proceeding had been held prior to the Civil
Practice Act only to permit defenses showing the amount claimed was not
due.

The supreme court applying section 81 held in Johnson v. Caldwel30 2

that section 15(b) of the CPA applied to a habeas corpus proceeding. The
petitioner in this case attempted to introduce grounds at trial not included
in his application. The trial judge, on the plea of the attorney general that
he was not prepared to meet such contention, refused to permit the appli-
cant to make any contention not included in his application and remanded
the petitioner to the custody of the warden. The Habeas Corpus Act of
196732 added a new code section providing an exclusive procedure for suing
out a writ of habeas corpus by persons restrained of their liberty by virtue
of a sentence imposed by a state court of record. However, section 81 of
the CPA was approved by the legislature in 1968 after the above Act. The
court decided that the legislature had intended section 81 to repeal the
provisions of the Habeas Corpus Act in conflict with it. The court then
proceeds to apply section 15(b) of the CPA which provides:

If evidence is objected to at the trial on the ground that it is not within
the issues made by the pleadings, the court may allow the pleadings to
be amended and shall do so freely when the presentation of the merits of
the action will be subserved thereby and the objecting party fails to satisfy
the court that the admission of such evidence would prejudice him in
maintaining his action or defense upon the merits. The court may grant
a continuance to enable the objecting party to meet such evidence.34

299. GA. CODE ANN. §81A-181 (Rev. 1972).
300. 126 Ga. App. 421, 190 S.E.2d 825 (1972).
301. GA. CODE ANN. §67-801 (Rev. 1967).
302. 229 Ga. 548, 192 S.E.2d 900 (1972).
303. GA. CODE ANN. §50-127 (Supp. 1972).
304. GA. CODE ANN. §81A-115(b) (Rev. 1972).

[Vol. 25



TRIAL PRA C TICE

The court held that even though the statute is couched in permissive
terms the trial judge should have heard the issues raised by petitioner's
evidence or, if satisfied that the attorney general would not at that time
properly meet the issues, he should have adjourned the hearing or granted
a continuance to allow the appellee time to prepare his case.

It was held in Kinlock v. State Highway Department,"5 discussed under
section 12, that the waiver provision of section 12(h) applied in a condem-
nation proceeding brought by the State Highway Department under Ga.
Code Ann. §36-13 (Rev. 1970).

Section 83 allows each court to make local rules not inconsistent with
the CPA or other statutes. The court of appeals in Newell Road Builders,
Inc. v. Ramirez306 held that a local rule of court requiring that a party
desiring a trial to notify the clerk in writing 30 days prior to the opening
of court with a copy furnished to the opposing party was inconsistent with
section 5(a) as far as it required that notice be given to a party who had
failed to file pleadings in an action. In so holding, the court overruled the
decision in Barber v. Canal Ins. Co.07 which upheld a local rule requiring
notice as to the status of a case be given to a party in default.

Section 86(b) provides that the CPA shall apply retroactively under
certain conditions. In Berry v. Siskin,38 the court of appeals affirmed the
dismissal of a case in which no written order had been taken for a period
of more than five years. The appellant had argued that, though the case
was governed by the automatic dismissal provisions of Ga. Code Ann. §3-
512 (Rev. 1962) when filed, the repeal of this section and the simultaneous
re-enactment of its provisions as section 41 in the Civil Practice Act of 1966
created a new five year period. The court disagreed arguing both that the
"law operates without interruption where the re-enactment takes effect at
the same time as the repeal"30 9 and that section 41 applied retroactively
under section 86(b) since it did not take away or impair any vested right
nor impose any new duty or liability.

305. 127 Ga. App. 847, 195 S.E.2d 459 (1973).
306. 126 Ga. App. 850, 192 S.E.2d 184 (1972).
307. 119 Ga. App. 738, 168 S.E.2d 868 (1969).
308. 128 Ga. App. 3, 195 S.E.2d 255 (1973).
309. Id. at 4, 195 S.E.2d at 256, quoted from Sayer v. Brown, 119 Ga. 539, 546, 46 S.E.

649, 652 (1904).
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