
REMEDIES

By H. T. O'NEAL, JR.*

The subject of remedies, as the name itself indicates, touches upon
virtually every area of law. Thus, an attempt to cover a subject so broad
in a single article necessarily produces a somewhat disjointed product.
Likewise, the subject encompasses the specialties of all legal scholars and
lodges fully within the ambit of none. Nevertheless, the matter of remedies
is a vital one; and the necessity for its inclusion in a survery of law atones
for the lack of cohesion in formulating it.

From the earliest times the law schools have taught that the pride of the
common law was its doctrine that for every right which a man had there
was a remedy for its enforcement. The economic complexion of modern
society has gone far to undermine this singularly worthwhile objective
because in this area there are many wrongs a man faces for which there is
no practical remedy available to him. A purported remedy which is not a
practical and usable legal tool is worse than none at all because it is a
mockery which damages the entire fabric of law by eroding public confid-
ence in it. That is the situation which exists today when the average
American is faced with a small claim of any kind, regardless of which side
of the versus mark he may occupy. The cost of either prosecuting or de-
fending a claim of a few hundred, or even a few thousand, dollars has
become impractical, if not prohibitive, for him. It is just one of the unfor-
tunate facts of life that a person can seldom afford to spend more money
establishing or repelling a claim than is involved in the transaction itself.
The high cost of modern litigation has produced just this situation. Nor is
this a desirable state of affairs for the bar. When the practicing attorney
permits the average client to plunge into litigation which proves to be more
costly than the possible gain, he is likely to end up with a thoroughly
disenchanted client. If he rejects the matter as economically unwise for the
client he is likely to diminish confidence in the courts or create the impres-
sion that he lacks interest in the client's problem. This is something he
faces constantly, and in either event he is a loser.

This is no longer a problem directed primarily to the proverty-stricken.
The many facets of legal aid have gone far toward alleviating it there. The
cost of conducting litigation makes no difference to the client when some-
one else is paying the bills. The true victim is the average American who
does not qualify for such programs and who would not do so if he could,
but who finds himself denied effective access to the courts on purely practi-
cal economic grounds. So-called "court costs" form little or no part of the
problem. Such costs are nominal and have never been a deterrent to litiga-

* Partner in firm of Adams, O'Neal, Hemingway & Kaplan, Macon, Georgia; Instructor

of Law, Walter F. George School of Law, Mercer University. LL.B., Mercer University (1950).

Member of the State Bar of Georgia.



MERCER LAW REVIEW

tion, whether meritorious or spurious. The true cost derives from the use
of experts and from the employment of the elaborate discovery procedures
now involved in virtually every case, and from the cost of providing legal
representation by the attorney. The latter is not responsible for the ever-
increasing cost of operating a law office in these times or for the fact that
such cost must be passed on to the client.

Although there is no magic cure to a problem of such magnitude, this
should not prevent a realistic effort to come to grips with it. One of the
most effective tools would be some form of penalty on those responsible for
spurious litigation, whether in the capacity of plaintiff or defendant. The
penalty should be an award fully commensurate with the cost of
conducting the litigation, and should be made on a finding by a jury that
a party was proceeding on a basis which was spurious and without founda-
tion. Perhaps this concept is in the nature of a reform which would address
itself more to the legislature than to the courts; but there have been several
statutes' of this general nature on the books for many years, and the courts
have done precious little except to find ways to sterilize them.

Any number of cases could be selected from the period under survey to
demonstrate the negative approach of the Georgia appellate courts to the
problemd at hand. Fairly representative of them, however, is the case of
Norfolk & Dedham Mutual Fire Insurance Co. v. Cumbaa. There the
Georgia Court of Appeals reversed an award of a penalty against an insurer
on the basis that its counsel had come up with a defense which was some-
thing in the nature of a novelty. It might be observed that there are few
cases indeed in which an attorney with any imagination cannot inject
something which is novel. There are two similar holdings which are cited
here solely for the purpose of directing attention to their dissenting or
special concurring opinions which focus squarely on the problem here
under consideration. In Georgia Farm Bureau Mutual Insurance Co. v.
Calhoun3 one of the judges of the court of appeals, thought compelled by
stare decisis to participate in a reversal of an award of a penalty, neverthe-
less made the following observation in a special concurring opinion:

• . . Code Ann. §56-1206 (New Insurance Code of 1960) has been rendered
impotent and meaningless by judicial interpretation, including decisions
by the Supreme Court of Georgia, which are binding on this court. It is
almost impossible, under these precedents, to make out a case in which a
verdict and judgment for penalty and attorney's fees against an insurance
company will be affirmed by Georgia's appellate courts. I do not believe

1. See GA. CODE ANN. §56-1206 (Rev. 1971) authorizing recovering of statutory penalites
in actions on insurance policies; and see GA. CODE ANN. §20-1404 (Rev. 1965) on allowing
expenses of litigation in cases involving bad faith in general; and see also GA. CODE ANN.
§§105-2002 to -2003 (Rev. 1968) on punitive and exemplary damages.

2. 128 Ga. App. 196, 196 S.E.2d 167 (1973).
3. 127 Ga. App. 213, 193 S.E.2d 35 (1972).
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our lawmakers intended this statute should be so handcuffed and ham-
strung as to make it inoperable for the effective awarding of attorney's fees
and penalty for bad faith against an insurer.'

Driving home the point even more forcefully in Boston-Old Colony Insur-
ance Co. v. Warr5 the same judge made this pronouncement in a dissenting
opinion:

It appears to me that it is practically impossible to recover attorney's fees
and penalty under this statute, with any real hope of having this court
affirm same. If it is true that the lawyers of Georgia have no real chance
of collecting attorney's fees and penalty under Code Ann. §56-1206, then
I believe it would be best to so announce, and let them go to the General
Assembly for relief, by amending this statute to make the law really mean
what it says.'

In citing the lamentations of this "Voice of One Crying In The Wilder-
ness"7 no plea is made here for the enrichment of attorneys at law. Rather,
one is concerned with the public policy involved in enabling the citizenry
to litigate small or medium-sized claims against insurance companies.

The foregoing is not intended to suggest that the courts are wholly obli-
vious to this problem. On the contrary, they occasionally demonstrate an
awareness of it. This was done in Hanover Insurance Co. v. Hallford' in
which an award of statutory penalties was upheld in an insurance case.
Similar decisions were rendered in White Stores, Inc. v. Meadows' and in
Buffalo Cab Co. v. Williams'" in which punitive damages were upheld in
small property damage cases. The gravamen of the difficulty is that there
is little consistency in the holdings of the courts in this entire area; and
there is not likely to be until there comes into being a union of corrective
legislation and a judicial attitude disposed toward making it work. It is not
enough to say that the concept of penalties will deprive people of a right
to resort to the courts. They are already being deprived of such rights by
operation of the laws of economics. It would have a tendency to stop only
those who have no business there in the first place while enabling rightful
litigants to get there.

Turning to purely procedural matters, we encounter the case of Scardina
v. Scardina." The court there held, in an interpretation of the Georgia
Civil Practice Act, that the failure of a person to object to jurisdiction over
his person at the time of filing his first responsive pleading constitutes a

4. Id. at 216, 193 S.E.2d at 37.
5. 127 Ga. App. 364, 366, 193 S.E.2d 624, 626 (1972).
6. Id. at 366, 193 S.E.2d at 626.
7. See Mark 1:3 (King James).
8. 127 Ga. App. 322, 193 S.E.2d 235 (1972).
9. 127 Ga. App. 841, 195 S.E.2d 198 (1973).
10. 126 Ga. App. 522, 191 S.E.2d 317 (1972).
11. 229 Ga. 341, 191 S.E.2d 52 (1972).
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waiver of such objection. Of further procedural interest is Hamby v. Pope,"
which held that one judge of a multi-judge superior court is not subject to
a writ of mandamus issued by one of his co-judges. The Supreme Court of
Georgia has also held that there is no right to trial by jury in a case resting
solely in equity. 3 In what appears to be a well-reasoned opinion, the court
concluded that since there is no constitutional right to trial by jury in such
cases, and since it could find no statute conveying such a right, a jury trial
is not available in such cases in Georgia. During the period under survey
the courts dealt with another equitable principle which is all too frequently
overlooked. Reference is made to the situation in which a complaining
party fails to take action until the defendant has substantially completed
the thing sought to be enjoined. In Davies v. Curry4 some people in a
neighborhood waited until an objectionable beauty salon had been 98 per-
cent completed before they filed their complaint. In a split decision the
Supreme Court of Georgia held that laches had staled the complaint.

Murphy v. Hope5 is an important procedural decision which requires
more than mere casual mention. It arose from a church fight in which one
disgruntled member of the flock, by way of what he styled a class action,
sought to oust his minster. Just as he was about to be harpooned with a
summary judgment, he sought to escape this fate by a most unusual proce-
dure. He undertook, by an amendment to his complaint, to convert it from
a class action into a personal and individual action of his own so that he
could voluntarily dismiss it and get one more shot at the preacher. The
Supreme Court of Georgia pierced the scheme and held that a class action
could not be converted into a individual action so as to allow it to be thus
dismissed at will. Of course, if the court had held otherwise, the statutes"
prohibiting an ex parte dismissal of class actions would have been effec-
tively written off the books. Another form of conversion was attempted in
Dempsey v. Ellington." In that case the plaintiff had brought an action in
the nature of one for specific performance without any prayer for monetary
damages. When the case went into default he took a money judgment in
the about of $5,000. Applying the rule" that a judgment taken by default
cannot be different in kind from the relief prayed in the complaint, the
court overturned the money judgment. The fact that the complaint con-
tained the usual general prayer "for such other and further relief"' was held
not to make any difference.

As most practitioners know, questions of supersedeas of a judgment can
be among the most troublesome known to the law. This is true because an

12. 229 Ga. 339, 191 S.E.2d 53 (1972).
13. Williams v. Overstreet, 230 Ga. 112, 195 S.E.2d 906 (1973).
14. 230 Ga. 190, 196 S.E.2d 382 (1973).
15. 229 Ga. 836, 195 S.E.2d 24 (1972).
16. GA. CODE ANN. §81A-123 (Rev. 1972).
17. 125 Ga. App. 707, 188 S.E.2d 908 (1972).
18. GA. CODE ANN. §81A-154(c) (Rev. 1972).
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order superseding a judgment, or refusing to do so, can very often carry
with it the result of finality in the case. No decisions have come down
during the survey period showing what should be done in supersedeas
situations, but a couple are available to show what ought not to be done.
In Davis v. Creative Land Development Corp."° a restraining order prohib-
iting the sale of land had been entered, but was dissolved after a hearing.
The plaintiff sought to appeal the result but did not bother to get any sort
of supersedeas order prohibiting the sale of the land during the course of
the appeal. The defendant took advantage of the situation and sold the
land. The Supreme Court of Georgia held that the appeal itself had be-
come moot on account of this action. In a similar case0 a litigant was
unsuccessful in stopping the sale of some corporate stock for the very same
reason. The moral of these holdings seems to be that you cannot rely on
the good manners or the sportsmanship of an opponent to refrain from
doing something he wants to do; or, stated another way, there is no known
substitute for a proper supersedeas order when one needs to prohibit an-
other from doing something during the pendency of an appeal.

Municipal and county governments have come out second-best in sev-
eral important cases of recent vintage. In City Council of Augusta v.
Hydrick" the plaintiff, an employee of the city of Augusta, had acquired
"tenure" as defined by the ordinances of the city. In effect, this meant that
she had a life-time job with the municipality. While the conclusion that
she was a hypochondriac was not absolutely compelled, her pattern of
attendance at work may have suggested this to the officials of the city.
Following an extended period of absence from her job due to an alleged
illness, she found that the city had simply abolished her job. This em-
ployee was the big winner in the lawsuit which followed. The court of
appeals held that where, as here, a jury had found that the abolition of the
job was a mere subterfuge to get rid of the plaintiff, she was entitled to
recover what the city would have paid her during the balance of her life
had she remained in the job. In another piece of litigation,22 the city of
Atlanta came to grief as a result of a practice which it had followed for a
number of years. In that city there had been a custom for the city council
to vote payment of claims to victims who had been injured by the perform-
ance of governmental functions of the city. These were what was known
as "moral claims" which would result from citizens of the city being struck
by fire trucks, police cars, ambulances and the like. The plaintiff instituted
the suit against the mayor and members of council in their capacities as
individuals, the object being to make them pay back to the city something
in excess of $300,000 which they had allowed to be spent on these "moral

19. 230 Ga. 47, 195 S.E.2d 415 (1973).
20. U.S.I.F. Atlanta Corp. v. Timberlake, 230 Ga. 225, 196 S.E.2d 440 (1973).
21. 126 Ga. App. 611, 191 S.E.2d 563 (1973).
22. Koehler v. Massell, 229 Ga. 359, 191 S.E.2d 830 (1972).
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claims." In a well-documented opinion, the supreme court held that a
municipality only has authority to pay legal claims and is wholly without
authority of law to pay out "moral claims." The court went on to provide
something in the nature of a possible escape hatch for the defendants by
holding that they could not be personally liable for these payments in the
absence of bad faith, malice or fraud; but it probably put out enough scare
in the process to prevent the payment of any more "moral claims" in
Atlanta, or elsewhere within the state of Georgia. In a completely different
matter the Supreme Court of Georgia refused to relieve the city of Midway,
Georgia, from a dilemma into which it had apparently gotten itself. It
seems that this municipality undertook to dig a well so that all of its
citizens would have an ample supply of good water. Some of the citizens
and business establishments in the city apparently did not appreciate its
efforts on their behalf. At any rate, some of them declined to tap on to the
city water supply. It is fairly inferable that this diminution in revenue
caused the city a problem in paying for the well, so it passed an ordinance
commanding every person and establishment in the city to tap on to the
water supply and pay all the fees incurred in connection with the use of
the city water. Although the court could have easily struck down the ordi-
nances on the basis that they were both unconstitutional and unreasona-
ble, it simply held that the ordinances were ultra vires in that the charter
of the city of Midway gave it no authority to enact any such ordinances.,
A scheme on behalf of DeKalb County which sought to collect money from
various public utility companies under the guise of a charge for the use of
its roads and streets met exactly the same fate at the hands of the supreme
court.2

An important question dealing with property rights was determined in
the case of National Advertising Co. v. State Highway Department.5 That
case involved the right of the state of Georgia to prohibit the use of adver-
tising signs within certain proscribed distances of the right-of-way of inter-
state highways. The problem obviously involves a potentially serious ques-
tion of constitutional law in that prohibiting the use of wide strips of
property along these highways for legitimate purposes such as advertising
gets into the area of deprivation of property without due process of law and
of eminent domain as well. The court resolved the dilemma by application
of the laws2 6 having to do with zoning, the rule having been laid down that
the use of such properties for advertising purposes could be regulated and
restricted by the application of such laws. Another case which could have
become involved with far-reaching constitutional issues, but in which such

23. City of Midway v. Midway Nursing & Convalescent Center, Inc., 230 Ga. 77, 195
S.E.2d 452 (1973).

24. DeKalb County v. Atlanta Gas Light Co., 230 Ga. 65, 195 S.E.2d 427 (1973).
25. 230 Ga. 119, 195 S.E.2d 895 (1973).
26. See the provisions of Georgia Constitution codified as GA. CODE ANN. §2-201(a) (Supp.

1972).
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issues were avoided in a somewhat similar manner, was Yeargin v. Hamil-
ton Memorial Hospital." Involved in that case was the refusal of a hospital
to permit a doctor to treat his patients therein because of his refusal to
perform his regular tour of duty in its emergency room. The doctor and
some of his patients brought suit to compel the hospital to permit him to
practice therein, notwithstanding his refusal to work in the emergency
room. The Supreme Court of Georgia concluded that the hospital was
entirely within its rights in conditioning the use of its facilities on the
willingness of a doctor to perform limited services in its emergency room.

Several additional decisions standing midway between substantive
rights and procedural remedies have been decided by the Georgia courts
within the period under survey. Montega Corp. v. Hazelrigs5 held that an
intentional trespass to property will support a claim for damages for men-
tal illness occasioned by the trespass, even though there was no physical
injury to the person. Also, it has been held 9 that in an action based upon
breach of implied warranty, the defense of "pure accident" is available to
a defendant where there is any evidence that the damage involved might
have been occasioned by something other than negligent manufacture or
design. In addition to these rulings, there has been some important law laid
down on the subject of the placement of restrictive covenants on employees
of a business. Of particular interest is the case of Richard P. Rita Personnel
Services International, Inc. v. Kot3 ° which involved a restrictive covenant
which prohibited any former employee of the plaintiff from engaging in a
competitive business for a prescribed length of time in three named coun-
ties in Georgia plus any other county in which the plaintiff might subse-
quently set up a business. The court recognized that the prohibition as to
the three named counties would be a reasonable geographical area, but
that the remaining restriction as to the other unnamed counties was a void
restriction in that the area it covered was entirely too broad. The question
before the court was whether to uphold the restrictions by applying the
"blue-pencil doctrine" so as to merely write off the portion that was void,
or whether the court should refuse to do this with the result that the entire
restriction would be void. It was decided that the "blue-pencil doctrine"
should not be applied in Georgia, and that if any restrictive contract
should hereafter contain a provision which was void, the entire contract
must fall. Although the courts throughout the country have held differ-
ently, the reasoning of the Supreme Court of Georgia appears to be com-
pletely sound. Otherwise, companies writing such contracts could make
them as broad and comprehensive as the English language permits, and

27. 229 Ga. 870, 195 S.E.2d 8 (1972).
28. 229 Ga. 126, 189 S.E.2d 421 (1972).
29. Firestone Tire & Rubber Co. v. Jackson Transp. Co., 126 Ga. App. 471, 191 S.E.2d

110 (1972).
30. 229 Ga. 314, 191 S.E.2d 79 (1972).
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then leave it to the courts to write them down to what should be considered
reasonable. Another case" was decided during the survey period which
held that a restriction to any county in which the employer was then doing
business was reasonable and enforceable.

The Georgia courts still follow their age-old tendency to engage in hair-
splitting in substantive as well as in procedural matters. One example of
this is Austin v. Willis. 3 That case was an action for specific performance
of a contract for the sale of land which provided, in substance, that the
consideration was $57,500 of which $18,500 was to be paid in cash by the
purchaser who would pay the balance by assuming a loan of "approxi-
mately $39,000." The opinion of the court states that the balance of this
loan was "greater than $39,000," but it did not reveal how much greater.
It was held that this was a defect which rendered the entire contract so
vague and indefinite as to be unenforceable by an action for specific per-
formance. Another example of sacrificing substance for form is found in
Guice v. Pope.3 3 In that case a defendant had come before a court charged
with some kind of traffic offense. The court dismissed all charges, but
nevertheless took his driver's license away from him until such time as it
should be restored by the State Department of Public Safety. Looking for
a little justice in the matter, the man filed a suit in Fulton County against
the Director of the Department of Public Safety for restoration of his
license. The court had no problem with the fact that he was entitled to get
the license back. Its dilemma arose from the fact that it felt that he should
have taken corrective action in the county of his own residence. On this
premise he was refused relief, and the authorities remained in possession
of his license which they never had any authority to take or hold in the
first place. The two decisions just discussed were made by the Supreme
Court of Georgia. Now, the court of appeals has engaged in a little techni-
calizing of its own. An example is Central of Georgia Railway v. Little,- a
railroad grade-crossing case, where the vehicle of the plaintiff was struck
by defendant's train. In charging the jury on the doctrine of last clear
chance, the trial court charged:

[Tihat where a person by his own negligent act places himself in a posi-
tion of peril and another knows or should know of such peril and fails and
refuses to take action to avoid injuring him, . . . then the negligence of
the person thus injured will not necessarily bar a recovery.35

The court reversed a verdict in favor of the plaintiff on the basis of this
charge. The root of the holding is that the person inflicting the injury

31. Williams v. Shrimp Boat, Inc., 229 Ga. 300, 191 S.E.2d 50 (1972).
32. 229 Ga. 193, 190 S.E.2d 532 (1972).
33. 229 Ga. 136, 189 S.E.2d 424 (1972).
34. 126 Ga. App. 502, 191 S.E.2d 105 (1972).
35. Id. at 502, 191 S.E.2d at 105.
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would have to have actual knowledge of the peril, it not being enough that
he should know of it. As a practical matter, this would appear to do away
with the last clear chance doctrine in Georgia since few, if any defendants,
are ever likely to admit that they actually knew the plaintiff was in a
position of peril at a given time. It is doubtful that there is any other way
to prove such a fact because, after all, the one inflicting the injury is the
only one who has actual knowledge of what is in his own mind. Another
case which reaches a hard result is Molton v. Commercial Credit Corp."
The true import of the decision can only be demonstrated by quoting its
exact words:

A corporation may not be held liable for slander by one of its employees
or agents even if the utterance of the employee or agent is defamatory and
in the interest of the corporation, unless it is further made to appear that
the corporation has authorized or directed the employee or agent to use
the very words in making such an utterance."

Thus corporate libel cannot exist in Georgia.
In surveying a large mass of court decisions one occasionally comes

across bits of ingenuity, and even levity, which tend to make the task less
onerous. A prime piece of ingenuity is found by reading between the lines
in the case of Evershine Products Inc. v. Bhavnani.3 Properly interpreting
the case, it can be seen that some Massachusetts house of business had a
claim against a good citizen of Georgia. Of course, it could have referred
the matter to some law firm in Georgia to be litigated on its merits. For
reasons which can only be surmised, it did not do this, but brought an
action in the state of Massachusetts by use of the Massachusetts long-arm
statute. The claim was reduced to judgment. The plaintiff then forwarded
the judgment to the state of Georgia and proceeded to file suit on it in order
to reduce it to the judgment of a Georgia court. That is what happened,
and upon its reduction to a Georgia judgment, it was forthwith enforced
against the defendant. That is at least one way of avoiding having a Geor-
gia jury pass upon the merits of a Massachusetts claim. The award for the
most brazen litigant of the year should undoubtedly go to the defendant
in the case of Rauch v. Shanahan.39 An analysis of the facts of the case
shows that one Rauch was going about the countryside selling stock in a
corporation which owned no assets and which in fact did not even exist.
Shanahan purchased liberally of these offerings. When he found that he
was never going to get any stock certificates (which he did not) in a non-
existent corporation which owned no assets, he sued for a return of his
money. The defense to the suit was a real classic, it being set up that the

36. 127 Ga. App. 390, 193 S.E.2d 629, 630 (1972).
37. Id. at 390, 193 S.E.2d at 629 (emphasis added).
38. 126 Ga. App. 339, 190 S.E.2d 553 (1972).
39. 125 Ga. App. 782, 189 S.E.2d 111 (1972).
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victim was guilty of a lack of diligence in entering into the transaction. In
other words, the victim should lose his money because he failed to deter-
mine. in advance that the defendant was a rogue. The jury, as might be
expected, made short work of the affair by finding in the full amount for
the plaintiff; and the court of appeals, as one would hope, did likewise and
affirmed the verdict. In the two cases remaining to be dealt with in this
discourse the plight of women in distress was alleviated by the Georgia
Court of Appeals. The first of these is Smith v. Tri-State Culvert Manufac-
turing Co. 40 The action was one by a woman for a loss of the consortium of
her husband who was injured in a collision. The defendant admitted liabil-
ity in a trial in which there was an all-male jury. The jury awarded noth-
ing, finding a verdict in favor of the defendant in spite of its admitted
liability. Taking cognizance of the possible side-effects of the women's
liberation movement, the court expressly declined to attribute this disas-
trous verdict to "male chauvinism." Nevertheless, it reversed and said that
the good woman in question was at least entitled to something, be it ever
so small. If the same result should be reached on a re-trial, the court might
conclude that the consortium loss by the woman was incapale of being
figured in money. The other bad case for the female of the species is
Cochran v. Lynch41 in which there was no admission of liability, but in
which the court directed a verdict on the question of liability in a damage
case. Nevertheless, the jury promptly returned a verdict in favor of the
defendant. The opinion of the court does not disclose the composition of
the jury. On the basis of good chivalry and even better law, the court
reversed. It held that where liability was established, as by direction of a
verdict, and where the evidence contained some actual proof of injury, the
jury was bound to return a verdict in at least some amount for the plaintiff.

40. 126 Ga. App. 508, 191 S.E.2d 92 (1972).
41. 126 Ga. App. 866, 192 S.E.2d 165 (1972).
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