
REAL PROPERTY

By GEORGE A. PINDAR*

Perhaps because of its long history of agrarian economy, the state of
Georgia has a bar which prides itself on a long tradition of excellence in
real property law, and many of its justices have been specialists in that
field. The previous year shows a plentiful yield of judicial writing of this
nature, not all of which is new or of earth-shaking importance to the legal
world but of great interest to title attorneys, since it deals with materials
they must handle daily in their practice. Although it has been roughly
classified here by the general subdivisions, some of the opinions will be
found to overlap into others.

ACTIONS FOR LAND

The inconsistency of requiring that all actions for land be brought by the
administrator instead of the heirs,' although title is not in him, ' has led to
some confusion in practice. Butler v. Hicks3 was a recent example, but the
court was able to side-step the rule holding that under the 1966 Civil
Practice Act the capacity of the heirs to sue must be affirmatively placed
in issue by the opposite party; and the mere fact that the complaint
showed the existence of an administrator did not negate the right of the
heirs to sue, since he may have refused to sue or consented to suit by them.
The court might have gone further and recognized the right of the heirs as
holders of the title to obtain a declaratory judgment under the Act of 1945,1
or to quiet title under the Act of 1966.5 On the merits of the case, the heirs
were denied relief on the ground that the decedent had no descendible
interest in the land under an award as temporary alimony pending a di-
vorce proceeding.

Williams v. Nuckolls6 dealt with a judgment in a specific performance
case decreeing title in the estate of an alleged purchaser, and a twelve-
month support award in the ordinary's court of the same county awarding
the property to the purchaser's widow. Ten years later, heirs of the pur-
chaser sued in another county claiming a remainder interest under his will
and asking that the prior judgments be set aside because they were not
served. The court applied the familiar rule that service on all parties will
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1. GA. CODE ANN. §113-907 (Rev. 1959).
2. GA. CODE ANN. §113-901 (Rev. 1959).
3. 229 Ga. 72, 189 S. E. 2d 416 (1972).
4. GA. CODE ANN. §110-1101 et seq. (Rev. 1973).
5. GA. CODE ANN. §37-1411 et seq. (Supp. 1972).
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be presumed until proven otherwise, even though the two minor heirs were
not named as defendants until the day the judgment was rendered.

ADVERSE POSSESSION

Generally, the possession of one tenant in common is not adverse to that
of the others. Jordan v. Robinson7 presented one of the exceptions. The
plaintiff purchased the land more than seven years prior to bringing his
action to quiet title, under a recorded deed containing a valid description,
and had been in sole possession thereafter. The defendant in 1939, when
he was three years old, had been named along with his mother as grantee
in a recorded deed of gift from his father, but his mother and father in 1940
had assigned an agreement cancelling the deed. His father had then re-
conveyed the land to his mother, who in turn sold it to plaintiff's predeces-
sor in title. The defendant did not know of his interest in the land until
suit was filed in 1971, at which time he was 34 years of age and residing in
another state. Since defendant was a tenant in common with his mother
under the 1939 deed of gift, he contended that prescriptive title would not
run against him in the absence of an actual ouster or knowledge of the
adverse possession. The court conceded that there cannot be adverse pos-
session by one cotenant against another until he has shown not only the
usual elements of prescription under the code,8 but also complies with at
least one of the conditions stated elsewhere, i.e., an actual ouster, exclusive
possession after demand, or express notice of adverse possession., None of
these conditions existed. But here the prescriber did not enter into posses-
sion as a cotenant but as the purported owner of the entire estate under
color of title. Such possession, said the court, is adverse to all, even against
a cotenant in the prior chain of title.

The Georgia rule thus announced is substantially in line with the posi-
tion followed in other states. Although the mere recordation of a deed from
one tenant in common to the prescriber would not constitute an ouster, 0

it is generally held that a purported conveyance of the entire area by one
cotenant followed by exclusive possession in the grantee for the prescribed
period will suffice for that purpose." Here we have the additional fact that
the prescriber held under a deed from a third party, not from the cotenant.

In Murphy v. Stringer, ' the court held that it was error for processioners
running a boundary line 3 to ignore a party's title to an area occupied by

7. 229 Ga. 761, 194 S.E.2d 452 (1972).
8. GA. CODE ANN. §85-402 (Rev. 1970).
9. GA. CODE ANN. §85-1005 (Rev. 1970).
10. See West v. Evans, 29 Cal.2d 414, 175 P.2d 219 (1946).
11. Monesson v. Alsofrom, 82 N.J. Super. 587, 198 A.2d 783 (1964); Coleman v. Buttram,

40 S.W.2d 977 (Tex. Civ. App. 1931), noted in 10 Thx. L. REv. 336 (1932).
12. 126 Ga. App. 40, 189 S.E.2d 881 (1972).
13. See GA. CODE ANN. §85-1604 et seq. (Rev. 1970).
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him for more than fifty years under claim of right, even though not in-
cluded in the description set forth in his deed.

BOUNDARIES

We find the usual number of boundary line disputes reaching the appel-
late courts, cases of intense interest, but to the immediate parties only. In
two of these cases14 each side produced a surveyor ready, willing, and able
to testify for his respective clients, and the jury chose to believe the defen-
dant's witness. The lay public never quite understands how two surveyors
can arrive at exactly opposite conclusions on the same physical facts, since
surveying is said to be "an exact science." 5 But of course we are dealing
with more than mere measurements (and even they can vary); there are
ambiguous references in deeds and conflicting oral information from neigh-
bors to be considered, and a surveyor sometimes proceeds as if he were
trying to decide the law case instead of presenting what he finds on the
ground in a graphic form.

DeLamar v. Titus16 illustrates another familiar boundary problem,
where there is no conflict in the record descriptions of the two adjoining
tracts. In such a case, a verdict and judgment adopting the line as de-
scribed in the plaintiff's deeds leaves the physical boundary undetermined,
and further litigation will ensue, as it did here.

Many landline cases are concerned with fences. In Young v. Wiggins,"
a fence had been erected along the line by plaintiffs predecessor in title
with wire furnished by the defendant, and it had remained there until
removed by the defendant 16 years later, when he erected a new fence 4.8
feet west of the old. Plaintiff was entitled to judgment by reason of more
than seven years acquiescence in the location of the boundary and posses-
sion accordingly. The court approved the trial judge's caution in so framing
his decree as to indicate clearly the location of the line beyond which the
defendant was prohibited from maintaining any encroachment on the
plaintiffs lot.

In the other fence case"9 the requirements of the statute unfortunately
had not been met, because after six years the fence was rebuilt on a differ-
ent line, and suit was filed within the seven year period thereafter.

Another boundary case is cited in the footnote. 9

14. Carter v. Parson, 230 Ga. 177, 196 S.E.2d 19 (1973); Carter v. Chambers, 230 Ga. 179,
195 S.E.2d 918 (1973).

15. Lively v. Lively, 206 Ga. 606, 58 S.E.2d 168 (1950).
16. 229 Ga. 233, 190 S.E.2d 54 (1972).
17. 229 Ga. 392, 191 S.E.2d 863 (1972).
18. Howard v. Perkins, 229 Ga. 279, 191 S.E.2d 46 (1972).
19. McDowell v. Gee, 229 Ga. 80, 189 S.E.2d 388 (1972), where timber cutting in the

disputed area was restrained by injunction in the lower court and upheld. The defendant
contended there was no competent evidence of the surveyed line claimed by the plaintiff, but
the court ruled that all conflicts were resolved by the verdict of the jury.
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DEEDS

Georgia is committed to the view that a metes and bounds description
containing more-or-less dimensions is invalid unless the corners are identi-
fied in some other manner. In Grant v. Fourth National Bank of
Columbus 20 the description was saved by a reference to a plat. True, the
plat also contained the same more-or-less calls, but it was drawn to a
mathematical scale and so indicated. The additional infirmity that the
bearings were not precisely stated in the description but referred to as
"northeasterly," etc., was also cured by the plat, since all directions could
be calculated from it by the use of a protractor.

Deed restrictions figure prominently in recent Georgia litigation. In
Davies v. Curry" the court dealt again with the problem of enforcement
and the equity rule denying injunction against violations unless proceed-
ings are promptly filed. The majority opinion concedes that municipal
zoning cannot alter or suspend residence restrictions in the subdivision,
and points out that action in that area may serve as notice to neighbors
that conversion to commercial use is planned. But it is more to the point
that the defendant personally told the plaintiff of her plans to convert the
home to a beauty parlor before remodelling began and spent over $12,000
on the house before the filing of the suit. The court said the plaintiff was
guilty of laches in not voicing objection when told of the planned conver-
sion, and in allowing defendant to incur such substantial expense before
taking action. Three justices dissented, pointing out that the application
for rezoning was filed June 29 and that suit was filed July 31, this being
reasonable promptitude in employing an attorney, allowing him time to
inspect the location, examine the title, research the law, and prepare
pleadings. The sharp divergence of the views of members of the court
illustrates the difficulty of these problems. Technically, the injunction on
appeal is always "interlocutory," but we know in practice that it invariably
terminates the case, because if injunction is denied the case becomes moot,
and the remedy in damages is worthless. The defendant is usually fully
aware that he is violating a covenant and is deliberately gambling on being
able to get substantial work finished before being stopped. 22 He knows that
neighbors must take time to raise money for an attorney's fee, since no one
owner can generally afford the expense of litigating for the benefit of a
community. There is a Georgia statute allowing two years for the enforce-
ment of covenants,? but in practice the owner cannot wait even thirty days
without losing his right. 24

20. 229 Ga. 855, 194 S.E.2d 913 (1972).
21. 230 Ga. 190, 196 S.E.2d 382 (1973).
22. See Turner v. Standard Oil Co., 220 Ga. 498, 140 S.E.2d 208 (1965).
23. GA. CODE ANN. §3-717 (Rev. 1962).
24. See Annot. Building Covenents-Laches or Delay 12 A.L.R.2d 397 §2 (1950).
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Radical changes in the neighborhood are accepted in many states as a
good reason for denying enforcement by injunction 5 but Georgia takes a
firm stand against any relaxation .

6 In M.M.G. Development Co. v.
Houston2 1 the court avoided ruling on the question in reliance upon the fact
that the deed under which the defendant held title was made subject to
the residential restriction, and by acceptance of such a deed he was de-
prived of any right to take advantage of changed conditions.

The mental capacity of the grantor in a deed was involved in Petty v.
Folsom.2 8 The trial judge rejected evidence of her mental condition three
months prior to the deed; ruled out the testimony of a physician because
he was not a psychiatrist; and directed a verdict sustaining the validity of
the deed. The supreme court reversed, holding that an issue for the jury
was presented, that evidence of mental capacity within reasonable periods
before and after the act in question is admissible, and that a physician is
qualified to testify to such capacity although not a specialist in that field.
The points are not new but are worth repeating.

The testamentary deed came up for discussion in Black v. Poole.2 9 The
issue was whether a purported warranty deed was actually a testamentary
instrument and therefore void for lack of three witnesses as required prior
to 1964 in Georgia °. 3 Although in the usual form of such deed, it recited
that it was "a deed of gift effective upon the death of' the grantor, "to be
and belong to the party of the second part in fee simple." The considerable
case law in Georgia leans decidedly toward sustaining such a recital as
nothing more than a conveyance of the fee with a reservation of a life
estate. The court reexamined a recent exception to the trend in Gardner
v. Thames, 3 in which a deed "plainly and repeatedly states that the title
shall not vest in the grantee until the grantor's death," leaving no basis
for finding any intention of vesting a present interest. Without overruling
Gardner, the court restricted it to its particular facts, and followed the
trend by sustaining the validity of the deed.

The actual purchaser of land will sometimes direct that the deed specify
some other name as grantee, and two such cases appeared before the su-
preme court. Where the named grantee is a near relative of the purchaser,
a gift will be presumed. In Ham v. Ham,32 the purchaser's executor sought

25. See Cowling v. Colligan, 312 S.W.2d 943 (Sup. Ct. Tex. 1958); 2 T. ATKINSON, et al.,
AM. LAW OF PROP. §9.38; Annot., Restrictions-Change in Neighborhood 4 A.L.R.2d 1111
(1949).
26. See Cawthon v. Anderson, 211 Ga. 77, 78, 84 S.E.2d 66 (1954); Dooley v. Savannah

Bank & Tr. Co., 199 Ga. 353, 34 S.E.2d 522 (1945); Reeves v. Comfort, 172 Ga. 331, 157 S.E.
629 (1931).

27. 229 Ga. 163, 190 S.E.2d 39 (1972).
28. 229 Ga. 477, 192 S.E.2d 246 (1972).
29. 230 Ga. 129, 196 S.E.2d 20 (1973).
30. GA. CODE ANN. §113-301 (Supp. 1972).
31. 22 Ga. 378, 154 S.E.2d 926 (1967).
32. 230 Ga. 43, 195 S.E.2d 429 (1973).
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to rebut the presumption by producing a written statement made by the
grantee during his lifetime to the United States Department of Agriculture
recognizing that the land was owned by the purchaser, his brother. The
court ruled that the statement did not wholly rebut the presumption of gift
but created an issue of fact, and a summary judgment should not have
been granted.

The other case was Hicks v. Simpson,33 a land registration application
based upon several deeds naming other grantees, which the applicant
claimed were fictitious names used by her on advice of her attorney "for
tax purposes." Several deeds were made to "B. L. Hayes," and the appli-
cant's former surname was Hayes. She appears to have forgotten that her
daughter was named Barbara Louise Hayes, and denied any intention of
making a gift to her, proving that she had paid the entire purchase price
and that the daughter knew nothing about the deed until shortly before
suit was filed, when she entered the case to claim title. The court held that
the applicant's testimony as to her intent, though self-serving, was entitled
to due weight, and was sufficient to support the favorable verdict of the
jury.

The celebrated Baconsfield Park litigation involving the will of Senator
A. 0. Bacon went into its final chapters in Sparks v. Sparks.3 Under the
senator's will, the entire Baconsfield Park area in Macon was dedicated as
a public park for the use of the white women and children of the com-
munity, and was finally held to have reverted to the heirs at law when it
was held impossible to carry out the testamentary intent. One of the Bacon
heirs was sued for divorce, and his interest as heir at law in the land
"commonly known as Baconsfield Park" was awarded to the wife as ali-
mony. The court holds that such an award is the equivalent of a convey-
ance by the husband to the wife, and should be construed accordingly,
giving the benefit of the doubt to the grantee, the ex-wife. Under this rule
the court holds that the language included not only the park area but
additional land east of Boulevard Baconsfield which the will set aside for
revenue purposes.

EASEMENTS

Although the court of appeals has no jurisdiction of actions "respecting
title to lands" there is a sizable volume of property law to be found in the
pages of its reports. Segars v. Cornwel135 was a malicious prosecution case,
but it gave the court an opportunity to apply an important principle of title
law. Plaintiff bought a lot in a subdivision connected by streets to a lake,
and his deed recited that he was entitled to "lake privileges." A later

33. 229 Ga. 214, 190 S.E.2d 73 (1972).
34. 230 Ga. 234, 196 S.E.2d 441 (1973).
35. 128 Ga. App. 245, 196 S.E.2d 341 (1973).
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corrective deed changing the boundaries omitted this recital, but referred
to the recorded plat showing the streets and the lake. The subdivider sold
to a new corporation, which imposed an annual assessment for upkeep of
the lake, and arrested plaintiff for using it without paying the assessment.
The court held that the easement for use of the lake was appurtenant to
the deeds, and could not be burdened by a monetary charge.3

Lee v. Warren3
1 was another subdivision case. A 60-foot strip of land was

shown on the plat with the designation of "Future Street," and the court
not only held this sufficient to create easements in all purchasers by the
plat, but went further and held that such a plat reference was also an offer
to dedicate for street purposes which might be accepted and claimed by
the city or county.

Does a transmission line easement create an area of special interest in
the surrounding airspace? Savannah Electric & Power Co. v. Holton3

1 was
a personal injury suit, but will claim the attention of real property lawyers
mainly for the argument made by counsel that a power line easement
creates a "property" in the surrounding air from which the company may
exclude trespassers. The attention, said the court, had no foundation in
law. 39 But here the line had negligently been allowed to lean over within
three feet of a private light pole which the plaintiff's son was attempting
to repair when killed, and the broad language of the easement did not
relieve the company from the duty to use ordinary care for human safety.

In Arnold v. Selected Sites, Inc., 0 the court again held unconstitutional
a portion of the statute providing for condemning private ways of necessity
to landlocked proprietors, for the reason that it confers an easement prior
to payment of compensation. But it was held that this provision did not
invalidate the entire act, and proceedings may still be maintained by
paying compensation prior to the judgment creating the easement, under
other provisions of the act incorporating the procedural rules of eminent
domain cases.

EMINENT DOMAIN

Modern legal writing seems obsessed with phrase-making, and "inverse
condemnation" is an apt illustration. It is not a condemnation, nor is it
inverse; it is simply a suit for damages brought by the landowner against

36. Coleman v. Aronson, 103 Ga. App. 469, 119 S.E.2d 599 (1961) is a somewhat similar
case holding that a water pipe easement cannot be burdened by a monetary charge.

37. 230 Ga. 165, 195 S.E.2d 909 (1973).
38. 127 Ga. App. 447, 193 S.E.2d 866 (1972).
39. But protective measures have been allowed aimed at keeping safety clearances. See

Willingham v. Georgia Power Co., 193 Ga. 801, 20 S.E.2d 83 (1942); Little v. Georgia Power
Co., 205 Ga. 51, 52 S.E.2d 322 (1949); and Georgia Power Co. v. Sullivan, 217 Ga. 699, 124
S.E.2d 634 (1962).

40. 229 Ga. 468, 192 S.E.2d 260 (1972).
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some governmental agency which has taken or damaged his land without
compensation." Georgia has held that the fact that the construction was
done through an independent contractor for the governmental agency is no
defense.2 But in Ledbetter Brothers, Inc. v. Jenkins" the injured lan-
downer elected to sue only the contractor, alleging blasting and explosions
which damaged her health and comfort as well as her real property. The
court upheld the suit as a simple common law action for trespass to land,
not affected by the special requirements governing suits against the High-
way Department merely because it may have originated on a highway.

Governmental projects often inflict losses which have been aptly de-
scribed as "uncompensated sacrifices."44 In R. E. Adams Properties, Inc.,
v. City of Gainesville5 (another "inverse condemnation" case) the con-
demnee owned rental property, which in 1966 was classified by the city as
an "urban renewal area." The city moved out all the owner's tenants at
public expense, and the owner was left for five years with vacant property
but saddled with taxes, insurance, and other expenses. In 1971 the prop-
erty was condemned and the owner was awarded $6,975 as the actual
market value, all consequential damages being denied, since there was no
remaining property to be injured. The owner then sued for the value of the
lost rentals aggregating $8,842 and obtained judgment; but the appellate
court reversed, regretfully bowing to Housing Authority of Decatur v.
Schroeder, which reversed the court of appeals and held that compensation
was confined to the date of filing the condemnation proceeding, and cannot
include loss of rentals prior to that time. There is a celebrated Michigan
case where compensation was awarded for a similar period of delay cover-
ing twelve years," but other courts have agreed with the Georgia view.47

The familiar problem of what constitutes a "taking" was involved in
Central of Georgia Railway Co. v. Haralson County,4" although not specifi-
cally referred to in the opinion. The county adopted a resolution creating
a new road across the railway right of way, and the railroad sued for
injunction against public use, claiming invalidity of the resolution as a
taking without compensation being first paid, and alleging that it owned
the strip in question. The court agreed. The resolution was valid to the
extent that it authorized the opening of a new road, but the county and
the travelling public could not take the railroad's property without acquir-

41. Woodside v. Fulton County, 223 Ga. 316, 319, 155 S.E.2d 404 (1967); Levine v. City
of New Haven, 294 A.2d 644 (Conn. 1972).

42. City of Atlanta v. Kenny, 83 Ga. App. 823, 64 S.E.2d 912 (1951).
43. 126 Ga. App. 413, 190 S.E.2d 797 (1972).
44. Professor Borchard in 34 YALE L.J. 1.
45. 125 Ga. App. 800, 189 S.E.2d 114 (1972).
46. In re Elmwood Park Project, 376 Mich. 311, 136 N.W.2d 896 (1965).
47. State v. Vaughn, 319 S.W.2d 349 (Texas 1958); Northeastern Gas Trans. Co. v. Eh-

rorn, 145 Conn. 83, 139 A.2d 53 (1961).
48. 230 Ga. 217, 196 S.E.2d 392 (1973).
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ing a right to do so by purchase or condemnation. If the county's action
had been construed as a taking without compensation, the railroad could
have sued for damages for the "inverse condemnation,"49 but there is some
authority that one whose land is unlawfully taken by the government for
public use cannot impede such use but must permit it to continue while
the government proceeds with a condemnation suit."0 However, the rail-
road may have other defenses when condemnation is filed.51

When a condemnation makes it necessary to move or discontinue an
established business, claims are made for additional compensation above
the value of the land taken, and there is an issue as to how much of the
value of the business is attributable to its location. In Housing Authority
of Decatur v. Newsome5

1 the condemnee elected to close the business, but
claimed damages for its loss and also for costs of appraisal and attorney's
fees. On the condemnor's motion for summary judgment denying these
claims, the court held that a jury should weigh whether the taking had
damaged the business over and above the value of the land itself. The
appraisal and attorney's fees were disallowed to the extent that they were
expenses of litigation and not part of the expense of closing down the
business .51

The crux of most condemnation cases is valuation of land. Who is quali-
fied to testify on this question? The court again made it clear in Longino
v. City of Atlanta54 that one need not be a real estate broker, professional
appraiser, or salesman in order to give his opinion as to value, and a
witness who had developed a subdivision of his own, had built apartments
and duplexes, and had traded in real estate in the vicinity for a number
of years should be accepted as a qualified expert, or at least his opinion
should be allowed in evidence for what it might be worth.

Another question: what yardstick may be used for valuation purposes?
A bank appraisal for a loan made nine years ago would ordinarily be
inadmissible, but in Housing Authority v. Republic Land & Inv. Co.55 it
was allowed where the appraiser had already admitted having considered
an eight-year sale in arriving at his estimate of value, and was then asked
whether knowledge of the nine-year appraisal would have changed his
opinion. Without so stating, the appellate court recognized the large dis-
cretion permitted to the trial judge in such matters. 5 The court also upheld

49. See Woodside v. Fulton County, 223 Ga. 316, 319, 155 S.E.2d 404 (1967).
50. Orford v. City Council of Augusta, 167 Ga. 865, 147 S.E. 63 (1928).
51. See Georgia Northern Ry. Co. v. City of Moultrie, 163 Ga. 513, 136 S.E. 415 (1926);

Georgia S. & F. Ry. Co. v. City of Warner Robins, 107 Ga. App. 370, 130 S.E.2d 151 (1963).
52. 127 Ga. App. 242, 193 S.E.2d 499 (1972).
53. See Bowers v. Fulton County, 221 Ga. 731, 146 S.E.2d 884 (1966). Cf. State v. Hudson

Circle Serv. Center, 46 N.J. Super. 125, 134 A.2d 113, and Alei & Goldberg, A Re-examination
of Value, Goodwill and Business Losses in Eminent Domain, 53 CORNELL L. REv. 604 (1968).

54. 127 Ga. App. 299, 193 S.E.2d 190 (1972).
55. 127 Ga. App. 84, 192 S.E.2d 530 (1972).
56. West v. Fulton County, 95 Ga. App. 320, 97 S.E.2d 785 (1957); Aycock v. Fulton
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him in admitting evidence of tax assessments offered by the condemnee.
While a tax return sworn to by the owner would be self-serving if offered
in evidence by him, an assessment by the tax board stands upon a different
footing and may be allowed in order to impeach a witness adverse to the
owner."

The in rem condemnation proceeding authorized by the Act of 19145 was
designed to supplement the old form which was little more than a statutory
arbitration nonjudicial in nature. The 1914 Act authorized the condemnor
to use the in rem action whenever it considered it "desirable to have a
judicial ascertainment of any question connected with the matter." 5 An
impression seems to have spread among the bar that it can only be used
where the title is uncertain, and this was the argument in Schoolcraft v.
DeKalb County.60 The point was not decided, since the condemnee had
participated in the proceeding in the lower court without objection on that
ground. The court also reiterated the well established rule that in estimat-
ing the value of land the jury is not confined to existing uses but may also
consider potential uses where there is some probability of their occurr-
ence. 6' The court also ruled that the condemnee himself, though not an
expert land appraiser, may testify to his opinion of the value of the land
taken, where a foundation is laid by showing how he arrived at his opinion,
and hearsay is admissible in this connection.

The Special Master proceeding was enacted in 1957 to streamline the
condemnation process and was originally confined to the state and its
political subdivisions. 62 In 1967 it was amended to extend to all persons
having eminent domain powers. 3 In Nodvin v. Georgia Power Co.64 the
availability of the form to private corporations was recognized where, as
public utilities, they are vested with such power. The court also held that
since this is a special statutory proceeding, it is not governed by the 1966
CPA65 except in areas not covered by the statute, and the time of filing
defensive pleadings is governed by the special statute.

The extent of the easement to be acquired was the question in Hinton
v. Georgia Power Co. 66 another Special Master proceeding brought to ac-

County, 95 Ga. App. 541, 98 S.E.2d 133 (1957).
57. See Annot., Evidence-Tax Evaluation 39 A.L.R.2d 209, §§23-25 (1955).
58. GA. CODE ANN. §36-1104 et seq. (Rev. 1970).
59. GA. CODE ANN. §36-1104 (Rev. 1970).
60. 126 Ga. App. 101, 189 S.E.2d 915 (1972).
61. State v. Pelletier, 76 N. M. 555, 417 P.2d 46; Department of Pub. Works & Bldg. v.

Hufeld, 68 Il1. App. 2d 120, 215 N.E.2d 312. But evidence of potential uses goes only to
illustrate what a present purchaser might pay. Colonial Pipeline Co. v. Lohman, 207 Va. 775,
152 S.E.2d 34.

62. GA. CODE ANN. §36-601a et seq. (Rev. 1970).
63. Ga. Laws, 1967, p. 828.
64. 125 Ga. App. 821, 189 S.E.2d 118 (1972).
65. GA. CODE ANN. §81A-181 (Rev. 1972).
66. 126 Ga. App. 416, 190 S.E.2d 811 (1972).
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quire a power line easement together with a right of access over "existing
roads of the condemnee and any roads which might exist in the future in
getting to the easement.""7 The provision was upheld as against a claim
that it was an invasion of the condemnee's privacy. The court said a
reasonable right of access to an easement for the construction and mainte-
nance of electric transmission is an inherent part of the easement itself.

The state acquires highway rights through a declaration of taking under
an Act of 19618 patterned after the federal procedure. In Nunnery v. De-
partment of Transportation" a question arose as to the form of pleadings:
there is no provision for an "answer" eo nomine. The condemnor deposits
in court the estimated value of the land taken, and if the owner is dissatis-
fied he may file a "notice of appeal" to a jury. But Nunnery holds that
any written statement filed by the landowner, although entitled by him
"Answer," is sufficient if it states his dissatisfaction with the amount
tendered. Thus we have one more death-blow administered to the ancient
art of special pleading. 0

Determination of the parties entitled to share in distribution of the
awarded compensation often requires an application of other principles of
real property law, but this does not deprive the court of appeals of jurisdic-
tion. In Kiser v. Georgia Power Co." the landowner had conveyed the
property to his wife under a separation agreement for the support of herself
and her minor children. He soon returned and resumed support of his
family for six years until a divorce was granted to the wife with a lump
sum award as alimony to her with monthly payments for child support.
The court held that by statute" the wife's interest in the land ended when
the marriage was resumed, but she continued to hold as trustee for the
children during their minority. Since all the children were of age on the
date of taking, a resulting trust arose in favor of the settlor, the husband,
and he alone was entitled to the compensation award.

LANDLORD AND TENANT

We are clearly within a phase of great solicitude for tenants and revolt
against the harshness of the landlord's role. In Queen v. Harrell7 3 a landlord
sought to dispossess the tenant for nonpayment of rent; the tenant struck

67. Id. at 417, 190 S.E.2d at 812.
68. GA. CODE ANN. §36-1303 (Rev. 1970).
69. 128 Ga. App. 221, 196 S.E.2d 171 (1973).
70. Lumpkin, J., delivered a shot in the same direction in 1849: "Lord Coke deemed

special pleading so delightful a science that its very name was derived from its pleasurable
nature .... My brethren ... will pardon me for suggesting that they seem intent on restor-
ing this exquisite recreation to its pristine state." Cumming v. Butler, 6 Ga. 88, 90 (1849).

71. 126 Ga. App. 551, 191 S.E.2d 311 (1972).
72. GA. CODE ANN. §30-217 (Rev. 1969).
73. 126 Ga. App. 122, 190 S.E.2d 160 (1972).
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back with a counterclaim which the court admitted appeared to be
"largely without basis in law," and made the landlord's wife a third party
defendant. The dismayed landlord sought to dismiss the whole proceeding,
but the court held that the counterclaim must remain pending and be
heard regardless of the dismissal of the original action.74

In Thomas v. Campbell5 the majority opinion upheld a judgment disal-
lowing a tenant's counterclaim to a suit for rent, a counterclaim based
upon the landlord's-alleged failure to repair a leaking roof, a disconnected
lavatory, a leaking sink drain. The tenant had failed to submit evidence
as to the amount by which these items had reduced the value of the house
to him. Two judges dissented strongly on the analogy of the pain and
suffering rule, that the amount of damages in such a case should be left to
the enlightened conscience of impartial jurors.

In Mack v. Big Bethel A.M.E. Church" a tenant sued her landlord for
personal injuries from falling on rotten steps. The landlord claimed chari-
table immunity as a church, invoking the familiar rule that charitable
assets may not be dissipated by tort claims. The court imposed a rule of
limited liability: the church owned sufficient non-charitable assets to sat-
isfy the claim, including the leased property and several commercial build-
ings; and these properties could lawfully be subject to negligence suits. The
opinion is well supported by authority in the field of hospital liability and
tax exemptions.

In Jenkins v. Allen Temple Development Co.77 we see the impact of new
federal regulations on the traditional rights and duties of the landlord.
While ordinarily he may refuse to renew a lease upon its expiration, with
or without good cause, if he has accepted financial assistance under the
National Housing Act 8 for construction, financing, or operation he must
be in position to show good cause for any eviction, even upon termination
of the lease, and cannot rely upon hearsay.

Under the usual residential rental contract in Georgia the landlord at the
beginning of the term must have the premises in a condition reasonably
suited for residential purposes and must so maintain them when notified
of defects." Older cases declared that he was under no obligation to furnish
utilities such as heat, light, and water; but if he installed appliances such
as furnaces, wiring, and pipes, he must keep them in repair after notice. 80

In Booker v. J. T. Bickers Realty Co.8 there was a counterclaim by the

74. See Ga. Laws, 1970, p. 968, Ga. Laws 1971 p. 356; GA. CODE ANN. §61-303 et seq.
(Supp. 1972).

75. 126 Ga. App. 652, 191 S.E.2d 589 (1972).
76. 125 Ga. App. 713, 188 S.E.2d 915 (1972).
77. 127 Ga. App. 61, 192 S.E.2d 714 (1972).
78. 12 U.S.C. 17151 (d)(3) (1970).
79. Grimes v. Gano, 111 Ga. App. 543, 142 S.E.2d 413 (1965).
80. MeYere v. Withers, 15 Ga. App. 688, 84 S.E. 163 (1915).
81. 127 Ga. App. 614, 194 S.E.2d 490 (1970).
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tenant alleging that the hot water heater was malfunctioning so as to
increase the tenant's gas bill by $25 each month until finally repaired by
the landlord after due notice. The court held that even without specific
evidence that the disrepair produced the increased charge the trial judge
could arrive at a proper measure of damages by comparing the charge for
each month during and before and after the period of malfunctioning.

Camp v. Roswell Wieuca Court Apartments2 was a group of suits by
tenants and their families for personal injuries suffered in a fire caused by
a defective heater. The plaintiffs alleged a negligent failure to repair. The
leases all contained an exculpatory clause, and the court followed the
familiar rule relieving the landlord of liability except for wilful and wanton
acts, but denying application of the release to any but the actual parties
to the leases, excluding even a wife who signed her husband's name as his
agent and thus had notice of the provision. Courts in other states are
divided in their reception of exculpatory clauses. Some are unable to stom-
ach them at all, feeling that their application to large urban apartment
houses is against public policy, tending to lower or destroy the standard
of care required of landlords.13 They are outlawed by statute in some states.

Commercial leases are generally elaborately crafted to cover all possible
eventualities, but there is often a new point coming up which the Philadel-
phia lawyers forgot. Thus in North Springs Shopping Center v. Tustian14

the lease required the lessee to pay "water, gas, electricity, fuel, light, heat
and power bills for leased premises." The county thereafter levied a so-
called "sewer service charge" on the property to cover revenue bonds for
improvements in the sewer system. The court held that although this
charge might be a "utility" which under most leases is payable by the
lessee, it did not come within any of the specific terms used in the particu-
lar lease.

An interesting shopping center case is presented by Jacobs Pharmacy
Co. v. Richards & Associates, Inc.5 The lessor covenanted not to rent any
other building or store "in the shopping center" to be used as a drug store.
He acquired an adjoining tract and integrated it into the center, using the
same access lanes and parking areas, and rented space there to another
drug store. The majority opinion took the view that since the lease clearly
defined the limits.of the shopping center on an attached plat, the restric-
tion could not be enlarged so as to extend to additional territory. The court
had taken a similar position with reference to residential subdivisions. 6

The lease must be construed, said the court, on the facts as they existed

82. 127 Ga. App. 67, 192 S.E.2d 499 (1972).
83. See McCutcheon v. United Homes Corp., 79 Wash. 2d 443, 486 P.2d 1093 (1971);

O'Callaghan v. Waller & Beckwith Realty Co., 15 Ill.2d 436, 155 N.E.2d 545 (1959); Kusniak
v. Brookchester, Inc., 33 N.J. Super. 575, 111 A.2d 425 (1955).

84. 229 Ga. 699, 194 S.E.2d 252 (1972).
85. 229 Ga. 156, 189 S.E.2d 853 (1972).
86. Kitchens v. Noland, 172 Ga. 684, 689, 158 S.E.2d 562 (1931).
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on the date of its execution. Jordan, J., dissented, relying upon the princi-
ple many states have adopted that the integration of new areas into a
shopping center to share in its benefits makes them also subject to its
burdens. 7

Sometimes an obscure clause in the lease will save the day for a hard-
pressed lessor. Thus in Burger Chef Systems, Inc. v. Newton s8 a summary
order allowing the lessor ten days in which to cure its default under the
lease was upheld on the ground that the lessee by tendering payment of
back rent and giving notice of termination recognized the continued valid-
ity of the lease, including a provision permitting the lessor to cure any
default within ten days after notice thereof. The requirement of the sum-
mary order that the lessee execute a short form lease for recording in order
that a title policy might be obtained was also upheld, since failure to
furnish such a policy was one of the grounds of default asserted by the
lessee.

LeCraw v. Atlanta Arts Alliance89 was a suit by the landlord against the
tenant's guarantor for rent and other charges accruing during an alleged
renewal of a lease providing that "if tenant remains in possession after the
expiration of the term . . . without any written agreement" he shall "be a
tenant at sufferance and there shall be no renewal of this lease by operation
of law." The tenant failed to exercise its renewal option but remained in
possession and the landlord continued to accept rent until default oc-
curred. The court first held that the guaranty covered any renewal made
in compliance with the lease; this was apparently a question of first im-
pression in this state. But the guarantor, said the court, could not be held
liable for the period of holding over not covered by a formal notice of option
of renewal. This was one of those cases where a new contract was required
rather than a mere naked holding over by the tenant, and involved one of
the most finespun distinctions known to real property law.9 °

Lewis v. Floyd9 involved a mortgagor who remained in possession after
foreclosure and signed an agreement under which she would continue the
mortgage payments as rent, with an option to purchase at an agreed sum.
The agreement however was never signed by the mortgagor-landlord and
it was contended that a tenancy at will resulted.2 No, said the court; her
signature on the void agreement did not estop her from contending that
no landlord-tenant relation existed, and she was in fact the equitable

87. See Annot., Lease-Covenant against Competition, 97 A.L.R.2d 41 (11) (1964).
88. 126 Ga. App. 636, 191 S.E.2d 479 (1972).
89. 126 Ga. App. 656, 191 S.E.2d 572 (1972).
90. We are reminded of Justice Holmes' famous remark about the "unwitty diversities of

the law of property," in Melvering v. Mallock, 309 U. S. 106. For an attempted explanation
of the distinction see Walker v. Brooks, 44 Ga. App. 470, 161 S.E. 659 (1931) and Rakestraw
v. Lubbock, 26 Ga. App. 330, 106 S.E. 190 (1921).

91. 126 Ga. App. 520, 191 S.E.2d 291 (1972).
92. GA. CODE ANN. §61-102 (Rev. 1966).
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owner of the property under an oral contract to repurchase accompanied
by possession, improvements and part payment of the purchase price. The
issue should be submitted to the jury as one of fact. The decision seems
quite debatable: her'signature on the agreement could be regarded as
firmly characterizing her possession as that of a tenant rather than a pur-
chaser.

The respective liabilities of the parties to a lease toward members of the
general public injured on the premises is the subject of Gray v. Delta Air
Lines, Inc.9" Where the owner of an airport leases space to an airline which
takes exclusive control of the area, the owner is under no duty to inspect
and is not responsible for defective appliances installed by the airline.

LANDOWNER'S TORT LIABILITY

In excavating for a building, a landowner deposited great quantities of
dirt on the adjoining land without the owner's permission. After complet-
ing the building he sold it to the defendant, and more than four years
thereafter the adjoining owner sued the defendant-purchaser for damages.
Chatham v. Clark Laundry, Inc." held the action not maintainable for
several reasons: (1) there was no continuous nuisance or trespass for which
an alienee might be held liable; and (2) the deposit of soil was a one-act
performance and even the original tortfeasor has been immunized from
liability by the statute of limitations. However, cases of encroaching trans-
mission lines which are continued in-use by a successor in title are distin-
guishable. In such cases completed tort is not an appurtenance to the land
which passes to a purchaser like a servitude.

In McGruder v. Georgia Power Co.95 the company was maintaining a
pool which drained through a large pipe. Although a warning sign had been
erected, the plaintiff's ten-year-old son swam in the pool; he became
trapped in the pipe and drowned. Georgia has a statute limiting the liabil-
ity of landowners who make land and water areas available to the public
for recreation, except for wilfull or malicious failure to guard or warn
against a dangerous condition, or where an admission fee is charged."
Accordingly the court said a jury should decide whether there had been
such a malicious or wilful failure.

LIENS

That lien rights of materialmen are in derogation of the common law and
that the statutes granting them must be strictly construed, are the two

93. 127 Ga. App. 45, 192 S.E.2d 521 (1972).
94. 126 Ga. App. 652, 191 S.E.2d 589 (1972).
95. 126 Ga. App. 562, 191 S.E.2d 305 (1972).
96. GA. CODE ANN. §105-403 et seq. (Rev. 1968).
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premises of Georgia-Pacific Corp. v. Dan Austin Properties, Inc. 7 The
statutory provisions have been extended by amendment to include subcon-
tractors, architects, and engineers. However, the court refused to add a
judicial amendment to include suppliers of suppliers. The contractor or-
dered lumber from a building supply firm, which in turn ordered it from
the present lien-claimant, who cut it in dimensions ordered by the supply
firm and delivered it." The court held that the fact that the claimant had
to cut the material to order did not make it a subcontractor, since it was
not dealing with a contractor or a subcontractor.

The same broad principles of strict construction are applied in Wall v.
Mills" in denying a statutory lien to a tenant who erected improvements
upon the leased premises pursuant to a stipulation in the lease.

MORTGAGES

A mortgage is an ordinary warranty deed to which is added a description
of a secured debt and some form of language under which title reverts upon
payment. Grant v. Fourth National Bank of Columbus'" presented a case
where the mortgagor delivered with his security deed a letter in which he
agreed that if the debt remained unpaid at his death the mortgagee if
living might have the land for the amount of the debt. The court said the
note, the security deed, and the letter all constituted a single transaction
and should be read together. Under the terms of the entire contract upon
the maker's death while still indebted, the creditor became an optionee
entitled to cancel his debt and demand a conveyance from the maker's
administrator. The equity rule against indirect forfeiture agreements is not
mentioned in the opinion. °2 The court holds that the agreement was not
testamentary because the three instruments read together constituted a
single transaction in which a present estate was conveyed subject to condi-
tions relating to the equity of redemption.

Hand Trading Co. v. Daniels'02 is an illustration of the well-established
priority of a purchase money security deed over intervening liens against
the purchaser. As the court points out, it makes no difference that the
security deed or mortgage is made to a third person where it is part of the
same transaction; and the fact that some of the loan was for construction

97. 126 Ga. App. 191, 190 S.E.2d 131 (1972).
98. But the statement of facts does not clearly indicate whether the order was delivered

to the construction site or to the customer's premises.
99. 126 Ga. App. 149, 190 S.E.2d 146 (1972).
100. 229 Ga. 855, 194 S.E.2d 913 (1972).
101. Contemporaneous agreements fettering or "clogging" the equity of redemption are

generally rejected by the courts. See 55 Am. JUR.2d Mortgages §514 (1971); 59 C.J.S.
Mortgages §818 (1949); BoUVIER's LAW Dicr.-Equity of Redemption. But a side agreement
similar to Grant was upheld in Smith v. Smith, 82 N.H. 399, 135 A. 25 (1926).

102. 126 Ga. App. 342, 190 S.E.2d 560 (1972).
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of a house and had not been so used was also immaterial.
Husband and wife transactions are treacherous for Georgia lenders.

Smith v. Sandersville Production Credit Ass'n'0° dealt with a claim by a
wife that she executed a note and security deed conveying her separate
property jointly with her husband, but received none of the proceeds of the
loan and the transaction was a colorable device to pledge her property for
her husband's debt. The case arose before the amendment of 196904 and
the court held that the wife was not estopped from making such a claim
by the execution of the joint instrument as co-maker.0 5

Priority of claims comes up again in Kilgore v. Buice,'°6 where a trans-
feree of a security deed and note claimed precedence over a judgment
against the grantee. The court holds that the interest of a grantee is one
which becomes subject to judgment liens against him; but a transferee
without notice of the judgment takes free of it. Here the execution was
issued on the judgment and recorded on the same day as the judgment,
whereas at that time the law required a ten-day waiting period between
judgment and execution. The record was therefore void and imparted no
constructive notice.

Frost v. Gasaway'07 made no substantive rulings of law, but the concur-
ring opinion of Hawes, J.,101 contained some interesting remarks about
cancellation of mortgages and other security instruments. The statute re-
quires that the original instrument be presented to the clerk with an order
of the grantee or his transferee directing its cancellation.109 Some clerks
habitually accept an informal sort of evidence of payment, says Justice
Hawes, and stricter legislation is needed.

Finally there are two cases on conformation of a sale under power fore-
closing security deeds. In one the trial judge confirmed the sale price of
approximately $75,000, but during the same term of court a broker tend-
ered a sale contract for $95,000, and the defendants asked for and received
a rehearing. After hearing new evidence, the judge again confirmed the
sale. On appeal the court recognized that land values will fluctuate up or
down and that prices at any given date are not decisive as to values at some
other date. There were two dissents." 0

In the other confirmation case the court disposed of several procedural
points. The thirty-day period for instituting the action is satisfied by pres-
entation to the judge, and the petition need not be actually filed during

103. 229 Ga. 65, 189 S.E.2d 432 (1972).
104. GA. CODE ANN. §53-503 (Rev. 1961).
105. Cf. Lovett v. Arnall Mdse. Co., 182 Ga. 356, 185 S.E. 315 (1936); Barron v. First Nat'l

Bank & Tr. Co., 182 Ga. 796, 186 S.E. 847 (1936).
106. 229 Ga. 445, 192 S.E.2d 256 (1972).
107. 229 Ga. 354, 190 S.E.2d 902 (1972).
108. Now retiring after a distinguished career.
109. GA. CODE ANN. §67-117 (Rev. 1967).
110. Thompson v. Maslia, 127 Ga. App. 758, 195 S.E.2d 238 (1972).
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the period. The notice requirement is sufficiently met by mailing a copy
of the petition to the defendant not less than five days before the hearing
in the absence of any evidence of nonreceipt. A statement in open court
by defendant's counsel was held to be an admission that the sale had taken
place and the property had been sold for $130,000.'".

SALES CONTRACT

A poor description in a sales contract was before the court in Chewning
v. Brand, "2 a suit by the purchaser for specific performance of a contract
for the sale of land described by an indefinite number of acres, approxi-
mate distances, and no ascertainable landmarks except names of adjoining
owners; and the landowner on the south was the seller. Under the old
pleading the trial judge would have been correct in dismissing the com-
plaint for failure to set forth a cause of action. But under the 1966 CPA,
which adopted notice pleading, the dismissal was error: the reference to
the seller as adjoining on the south may refer to a separate tract,"3 and the
plaintiff must be given an opportunity to show this in his evidence. An-
other objection to the contract was also overruled, viz., the agreement for
payment of the purchase price provided for deferred payments without any
agreement for a purchase money security deed. There is a prior ruling that
such a contract would be inequitable and unjust, and specific performance
should be refused."4 But in the present case there was a release clause
which could only mean that the land would remain subject to a purchase-
money lien of some sort, and this sufficed to distinguish the two cases. In
addition, the court declared the previous ruling to be mere obiter dicta and
expressly disapproved it. The particular circumstances of each case must
determine whether the contract is inequitable and unjust. 5

Oral sales contracts are usually difficult to enforce. Powell v.
Adderholdt"I was a petition for direction brought by an executor of the
alleged seller, alleging a claim of rights under an alleged parol contract for
the sale by the testator to the defendant of a tract of land, as shown by
his "land book" found among his effects, itemizing payments made by
defendant with the statement that he had bought the land on a given date
with a rough outline of its dimensions. This was not a sufficient "admis-
sion" of the contract under Ga. Code Ann. §37-802 (Rev. 1962) in the
opinion of the majority of the court, although the dissenting justice re-

111. Boardman v. Georgia R.R. Bank & Trust Co., 127 Ga. App. 63, 192 S.E.2d 390 (1972).
112. 230 Ga. 255, 196 S.E.2d 399 (1973).
113. Prudential Ins. Co. v. Hill, 170 Ga. 600, 153 S.E. 516 (1930).
114. Morris v. Yates, 226 Ga. 43, 172 S.E.2d 428 (1970).
115. In many other states there is an implied vendor's lien for purchase-money, and the

point could not arise. In other states an agreement for credit payments infers the execution
of a security instrument of the customary type. See Durepe v. May, 73 R.I. 71, 54 A.2d 15,
172 A.L.R. 429 (1947).

116. 230 Ga. 211, 196 S.E.2d 420 (1973).
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garded it as sufficient. They agreed however that the claimant was entitled
to a refund of his payments.

Another oral contract figures in Kenimer v. Thompson,", where the
buyer sought a return of earnest money paid pursuant to such a contract
which was also burdened with a contingency, upon "being able to secure
a loan for $30,100." The court pointed out that such a condition, even in a
written contract, would have invalidated it so as to permit the purchaser
to rescind and recover the money paid. Such a payment was not a part
performance under the Statute of Frauds because it was not accompanied
in this case by possession.

Can one bind himself to sell land belonging to another? Is an agreement
to sell an implied representation of ownership? Williams v. Bell"' was a
suit by the buyer for recovery of his earnest money. The allegation that the
seller had no title on the date of the contract was rejected by the court
under well settled principles: a seller need not have title until the time for
performance, and the fact that he binds himself to sell property not his own
is not in itself a fraud. But another ground for rescission was upheld by
the court: the contract was a sale of land combined with an agreement by
the seller for the construction of a residence on the land. It contained no
specification of plans for the house, and therefore did not contain the entire
agreement between the parties, thus rendering it void for indefiniteness. " '

Another indefinite contract came up for inspection in Austin v. Willis. 2 0
Specific performance was denied because of the uncertainty as to payment
of the purchase price. The contract specified a price of "$57,000 net,"
$18,500 cash, and assumption of a first mortgage on the property of approx-
imately $39,000 payable to a designated corporation. The reference to the
loan was sufficient to furnish a key by which the facts about the loan could
be ascertained. But as a matter of fact, the balance on the loan was more
than $39,000, and thus the total of the cash payment and the assumption
would exceed the total price of $57,000. The court cannot rewrite the con-
tract for the parties by increasing the total price or reducing the cash
payment; it can only declare it void for indefiniteness.

A shortage of acreage was the subject of a buyer's damage suit against
the seller in Hancock v. Nashville Investment Co.' 2

1 The warranty deed
described the land as containing 69 acres more or less, but it was shown
by a subsequent survey to contain only 56 acres. The buyer contended that
the seller knew the county had taken part of the tract described in his deed
in a condemnation proceeding. The deed did not contain a description by
metes and bounds but only by adjoining owners, and it named the county

117. 128 Ga. App. 253, 196 S.E.2d 363 (1973).
118. 126 Ga. App. 432, 190 S.E.2d 818 (1972).
119. The case bears some resemblance to Williams v. Manchester Bldg. Sup. Co., 213 Ga.

99, 97 S.E.2d 129 (1957).
120. 229 Ga. 193, 190 S.E.2d 532 (1972).
121. 128 Ga. App. 58, 195 S.E.2d 674 (1973).
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as an adjoiner on two sides. Such a deed, the court ruled, is a sale by the
tract and not by the acre, and a deficiency of acreage can be apportioned
only where there is actual fraud.'2 2 But on a motion for judgment on the
pleadings, the allegations were sufficient to raise issues of fact as to fraud
or mistake.

TAXATION OF LAND

Discriminatory tax assessments were claimed in Griggs v. Greene, "I as
between real and personal property, together with an allegedly unconstitu-
tional reassessment without notice and hearing. Under the statute in ques-
tion'24 the State Revenue Commissioner is required to examine all county
tax digests and make percentage adjustments to achieve a digest of forty
percent of fair market value. The adjustments in one case increased all real
estate assessments outside cities by 37 percent and most personalty by
thirteen percent, while in the other county digest before the court it was
ordered that rural land assessments be increased by 89 percent and those
of personalty 34 percent. Reassessments were made accordingly without
prior notice or hearing being given the taxpayers. The court recognized first
that under the uniformity requirements of the state constitution all tangi-
ble property, whether real or personal, except automobiles and trailers,
constitutes a single class and must be assessed and taxed alike. The equali-
zation statutes, said the court, must be read in the light of these require-
ments, and so read do not violate the uniformity clause. The authority of
the State Revenue Commissioner to revise the digest is limited to adjust-
ments upward or downward of the entire class of property, and the
resulting reassessments of each individual tract are not proper matters for
notice and hearing because they affect all taxpayers alike. But here the
orders of the State Revenue Commissioner attempted to classify realty
against personalty, and an injunction against their enforcement was pro-
per. Gunter, J., dissented, taking the view that the equalization statutes
authorize such orders, and the statutes themselves were authorized by the
constitution.

TENANTS IN COMMON

A classic example of the creation of a tenancy in common by operation
of law may be seen in Brock v. Gerlach.125 Where without a written agree-
ment one buys land for another, who pays only a part of the purchase price,
but title is taken in the name of the buyer, the one furnishing part of the
purchase money becomes a tenant in common to the extent of his contribu-

122. GA. CODE ANN. §29-201 (Rev. 1969).

123. 230 Ga. 257, 197 S.E.2d 116 (1973).
124. GA. CODE ANN. §92-5703 (Supp. 1972).

125. 229 Ga. 295, 191 S.E.2d 38 (1972).
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tion; he cannot claim the entire title because the oral agreement violates
the Statute of Frauds, and equity will enforce a resulting trust only as to
the part payment. The rule thus stated is well supported by authority. 2 '

Is an action by one tenant in common for a judgment dividing or parti-
tioning the land and awarding to him a part in fee simple, a suit "respect-
ing titles to land" within the venue provisions of the state constitution, so
that it must be brought in the county where the land lies? The statute so
provides, but the supreme court held years ago that such an action does
not involve title to land so as to give that court exclusive appellate jurisdic-
tion. The inconsistency is apparent and so recognized by the court,27 but
examination of the nature of the partition proceeding shows that it resem-
bles an action to recover land more closely than it does the many equitable
proceedings brought to cancel deeds or to establish equitable rights, which
must be brought in the county of the defendant's residence. The plaintiff
must show a legal title in cotenancy; he seeks recovery of title and posses-
sion of the part awarded to him, and the judgment will place full title and
possession to that portion in him. It should therefore be brought in the
county where the land lies, as the statute provides. It would seem to follow
that appeals in partition cases should now go to the supreme court, but
the case does not expressly so rule. 2

1

A tenant in common in lieu of a division in kind may ask the court to
conduct a sale of the entire tract and divide the proceeds, as he did in
Wilkerson v. Wilkerson;'" and in so doing he assumes the burden of show-
ing that the land is incapable of a fair division in kind. The trial judge,
after hearing evidence on this issue only, disagreed and denied the petition.
The court of appeals (accepting jurisdiction in reliance upon supreme court
decisions antedating Southall v. Carter, supra) affirmed the denial as a
pure issue of fact. Evans, J., dissented. The trial judge had simply refused
to order the property sold, without finding that a division was feasible; and
review of the evidence, according to the dissenting judge, required a find-
ing that a division in kind could not be fairly made because of the irregular
shape of the land, the presence of a sewer line, a stream, and hilly areas
intermixed with flat land. The opinion, along with others on the subject,
is a good example of the primitive state of law in Georgia on partition. It
would be an excellent subject for a new, all-inclusive statute, clearly laying
out the procedure and issues, and prescribing the various forms of relief
available. It would be a good beginning toward an entire new Property
Code, also badly needed. 3

1

126. Loggins v. Daves, 201 Ga. 628, 40 S.E.2d 628 (1946); 5 A. Scorr, THE LAW OF TRUSTS

§454.1 (3d ed. 1967).
127. Southall v. Carter, 229 Ga. 240, 190 S.E.2d 517 (1972).
128. It has also been held that a voluntary partition by agreement is a conveyance of lands

within the statute of frauds. Thurmond v. Thurmond, 179 Ga. 831, 177 S.E. 719 (1934).
129. 126 Ga. App. 172, 190 S.E.2d 140 (1972).
130. The real estate lien laws also present to the puzzled bar and judiciary of Georgia what
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Besides the statutory partition initiated by twenty days notice prior to
filing suit, there is an equitable partition in which the court is not confined
to the legal title; and this was the case in Young v. Bozeman. "3I One of the
heirs of the original single owner conveyed his interest to his sister, who
never took possession or recorded her deed, but reconveyed the land to her
brother, and he died after years of continuous possession. However during
the period of the sister's ownership the brother's wife had obtained a di-
vorce decree against him which awarded his interest in the land to the wife,
although the sister was not a party to the proceeding. The court held that
on these facts the ex-wife was entitled to his interest in the property as
against his heirs, and the deed to the sister was properly cancelled as
fraudulent, relating back to the date of the divorce decree. The court also
invoked the well settled principle that a parole division of lands (made
many years before by all the heirs) followed by occupation by each owner
of his part, vests a perfect equitable title in each heir to that part, and
divests his title to the remainder.

ZONING

A formerly despised branch of law, once stigmatized as "more politics
than law" has now become the favorite theme of students of Administra-
tive Law, Environmental Law, Real Property Law, and Constitutional
Law. The last category was involved in F. P. Plaza, Inc. v. Waite, "I dealing
with the problem of notice in zoning proceedings. The Fulton County
statute provides for a preliminary hearing before the Planning Commis-
sion, begun by posting a sign on the property to be rezoned and mailing
notice to all landowners within 300 feet. The court holds that noncompli-
ance with these requirements would be immaterial because the Planning
Commission has no authority to do more than recommend action to the
County Commissioners. For the determinative action of the board, the
statute requires weekly publication of notice in the official county organ
for three weeks prior to the hearing date. This provision, said the court, is
adequate to meet the requirements of procedural due process.13 Another
interesting question raised but not decided by the court is whether adja-
cent landowners adjoining in the next county are entitled to notice. 134

Oliver Cromwell termed "an ungodly jumble."
131. 229 Ga. 195, 190 S.E.2d 523 (1972).
132. 230 Ga. 161, 196 S.E.2d 141 (1973).
133. Courts generally agree that the passage of a general zoning law or ordinance, being

a legislative act, requires no notice to any particular landowner concerned, but administrative
action applying and executing the ordinance, especially action to rezone or grant variances,
is quasi-judicial in nature, and carries with it the right of interested parties to notice and
hearing. Trans-Oceanic Oil Corp. v. City of Santa Barbara, 85 Cal. App.2d 776, 194 P.2d 148
(1948); Sikes v. Pierce, 212 Ga. 567, 94 S.E.2d 427 (1956); South Gwinett Venture v. Pruitt,

- F. 2d - (5th Cir. 1973).
134. See generally Annot., Zoning Ordinances-Notice Requirements, 96 A.L.R.2d 449
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The sufficiency of a rezoning notice was also involved in Barrett v.
Daffron,'35 in which the statute required posting of a sign on or near the
right of way of the nearest public street. It defined "street" as "a public
or private thoroughfare which affords the principal means of access to
abutting property.""'3 The land in question did not front on any street but
was bounded on one side by a railroad right of way across which was a
street affording access to the property. A sign was posted on the property
near the railroad crossing leading to this street, and another further down
along the railroad where neighbors frequently walked. The neighbors con-
tended, however, that a sign should have been placed on their street,
although it did not provide any access to the land in question. The court
upheld the notice as given, reading the statute as referring to the lan-
downer's access street, not that of his neighbors.

Conditional zoning is involved in Kraemer v. DeKalb County. '7 Plain-
tiff's lot fronted on two streets, and had been granted a commercial status
on the condition that there would be no access to one of the streets.1 3 8

Through error a building permit was issued on a plat showing access to
both streets and construction was almost completed accordingly before the
county discovered the error and denied an occupancy certificate. The court
affirmed a preliminary injunction against use of the drive into the prohib-
ited streets and ordering it obstructed. The opinion recognizes that the
principle of laches applies in zoning cases where great expense has been
incurred with knowledge of the objecting party; but here the plaintiff was
not ordered to remove or demolish his improvements, merely to hold them
in status quo until final hearing.

Another conditional grant came up in Stalings v. Prime America
Corp.,' 39 where the plaintiff was constructing a drive-in restaurant on the
part of his lot zoned commercial and planning the use of the other part,
zoned residential, for a parking lot. A city ordinance authorized such a use,
on the condition that the parking lot did not encroach more than 120 feet
into the residential zone and was shielded from the residential area by a
planted buffer strip; both conditions were met by the plaintiff. Residential
neighbors objected, however, because there was access to the parking lot
on two streets, one commercial and the other residential. But the court
affirmed the order of the trial judge sustaining the building permit, point-
ing out that the construction plans clearly showed that access would be
confined to the commercial street.

In a third conditional zoning decision,' 4
1 the court said that reasonable

(1961).
135. 126 Ga. App. 601, 191 S.E.2d 494 (1972).
136. Id. at 602, 191 S.E.2d at 495 (emphasis in text).
137. 229 Ga. 852, 195 S.E.2d 19 (1972).
138. Presumably in order to preserve the residential character of that street.
139. 229 Ga. 430, 192 S.E.2d 147 (1972).
140. Gifford-Hill & Co. v. Harrison, 229 Ga. 260, 191 S.E2d 85 (1972).
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conditions may be attached to zoning ordinances, but use permits should
not be denied because of such conditions: their compliance can be obtained
by withholding building permits and occupancy certificates. The appli-
cants held a lease option on the property, and this conferred upon them
sufficient standing to sue. The court stated:

It should be made clear that a party holding an option from the owner of
the land, an agent of the owner of land, or a party standing in any other
contractual relationship with the owner of land can bring an action to
require municipal and county governing bodies and their employees to
issue permits which zoning regulations say must be issued before construc-
tion can begin.''

It was also held that the right to a use permit as of the date of the applica-
tion cannot be affected by the enactment of a new ordinance thereafter
prohibiting the proposed land use.

The enforcement of zoning regulations was the problem in Gray v. De-
Kalb County. 4 ' The county sued the landowner, a professional builder,
alleging that the ten-foot sideline restriction had been violated by 1.4 feet
on one corner and 8.8 feet on the other. Although the owner testified that
the location of the house was made necessary because of a tree and a hole
on the lot; that moving the house would be very expensive; and that the
county did not object until construction was almost complete, the trial
judge on preliminary hearing enjoined him from further construction on
the property or any transfer of the same pending final hearing. The
supreme court affirmed, reasoning that it would be possible to move the
house without irreparable damage, and the application of the ordinance to
his property was not so unjust or unreasonable as to render it unenforcea-
ble.4 3 The court distinguished it from earlier cases where landowners were
required to demolish a part of a substantial and permanently constructed
building.'" Hawes, J., wrote a strong dissent.

LEGISLATION

The 1972 Georgia Land Sales Act (Ga. Laws, 1972, p. 638) was amended
by Ga. Laws, 1973, p. 578, making it applicable to lands outside the state

141. Id. at 263, 191 S.E.2d at 88.
142. 230 Ga. 95, 195 S.E.2d 914 (1973).
143. For a discussion of reasonableness or unreasonableness in zoning, see Humthlett v.

Reeves, 212 Ga. 8, 90 S.E.2d 14 (1955).
144. See Stephens v. State Highway Dept., 223 Ga. 713, 157 S.E.2d 751. Compare Aspin-

wall v. Enterprise Dev. Co., 165 Ga. 81, 140 S.E. 67 (1927), where the court said a 4.5 inch
encroachment was too slight to justify an injunction; and Turner v. Standard Oil Co., 220
Ga. 498, 140 S.E.2d 208 (1965), where the court said a part of a building encroaching over a
building line must be removed. The requirement of demolition is indeed a heroic remedy and
is seldom resorted to where adaptation is possible. See Shannanan v. Ringgold, 212 Md. 481,
129 A.2d 797.
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of Georgia as well as within, where offered for sale within the state. The
original act, applying to subdivisions containing more than 150 lots, was
discussed in the 1972 Survey.

Georgia has two documentary taxes of vital interest to the real property
lawyer: the Real Estate Transfer Tax on deeds and other transfers of inter-
est in land,'" and the Intangibles Tax on Long Term Notes Secured by
Real Estate. The latter was modified by Ga. Laws, 1973, p. 271, dealing
with exempt transactions. Under the new act, a deed securing a long term
note filed without payment of the tax "shall not constitute legal notice to
anyone, except in those cases where the State Revenue Commissioner has
determined that such tax is not payable." The act also permits the State
Revenue Commissioner to issue rulings of a general nature as to such
exemptions as well as those with regard to a particular case; and the
Commissioner on April 6, 1973, issued a general order exempting all loans
by banks, credit unions, and savings and loan associations having their
principal place of business in Georgia and those chartered in this state.
New orders are needed covering pension funds and public lending agencies,
among others. If an exemption is claimed, and there is no time to obtain a
ruling, a payment under protest is apparently still feasible.

Another problem constantly besetting the title attorney and his clients
in the real estate development field is what to do about old graves and
cemeteries found in the area of construction. The prior law, providing for
issuance of grave removal permits by the local registrar, was repealed in
1964.147 The new act 148 provides for the issuance of such permits by "the
governing authority of the city or county wherein the burial place is lo-
cated," upon a showing that a proper reinterment will be made. There is
no reference to consent of the next of kin as was formerly required, and the
constitutionality of the new act might be in doubt if it be construed as
dispensing with such consent.

Condemnation proceedings before a Special Master were modified by
Ga. Laws, 1973, p. 479. The Special Master in such cases is now prohibited
from continuing or delaying a hearing except by reason of attendance in
the General Assembly or under a written order of the superior court for
good cause shown, and such an order cannot continue the case more than
five days.

Several other acts are of great concern to land lawyers although techni-
cally falling into other categories. For example, Ga. Laws, 1973, p. 924,
provides for taxation of national banks and federal savings and loan asso-
ciations to the same extent as similar Georgia institutions. 4 ' Ga. Laws,

145. GA. CODE ANN. ch. 92-8 (Supp. 1972).
146. GA. CODE ANN. §§92-117, -117.1 (Rev. 1961).
147. GA. CODE ANN. §88-1127 (Rev. 1971) providing for permits to be issued by the local

registrar, was repealed by Ga. Laws, 1964, p. 499.
148. Ga. Laws, 1973, p. 318.
149. See 12 U.S.C. §548 (Supp. 1973); as of January 1, 1971, national banks have no
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1973, p. 939, deals with procedure for resignation of trustees; Ga. Laws,
1973, p. 680, provides that real estate shall not be counted in computing
the required amounts of bonds of trustees and personal representatives.
Ga. Laws, 1973, p. 100, largely rewrites the laws governing real estate
brokers and the Real Estate Commission. Ga. Laws, 1973, p. 192, provides
for real estate liens to reimburse the State Welfare Department for child
support payments. Under Ga. Laws, 1973, p. 481, the ordinary may waive
the bond of nonresident executors where the will so provides. Powers of
attorney are not revoked by mental incompetency under Ga. Laws, 1973,
p. 493. Ga. Laws, 1973, p. 590 provides for termination of guardianships
of minors upon attainment of the age of 18 instead of 21; and Ga. Laws,
1973, pp. 609-10 deals with successor guardians. Trusts may be executory
without the creation of any remainder interests under Ga. Laws, 1973, p.
806. Master forms enumerating powers of executors and trustees are en-
acted by Ga. Laws, 1973, p. 846 which may be incorporated by reference.

exemption from taxes other than is allowed to state banks under state law.


