
LOCAL GOVERNMENT LAW
By R. PERRY SENTELL, JR.*

From a surveyor's standpoint, this was an overwhelming year. Develop-
ments in local government law broke all prior records, with over 80 court
decisions and some 27 legislative measures. Confronted with this magni-
tude, and under gentle pressure from the editors for a shorter-than-usual
treatment, the arrangement of this survey is both more arbitrary and more
summary than in the past. Hopefully, it provides an appropriate overview
of the subject.

The scheme of presentation is the usual one, with the court decisions
rather subjectively classified as to subject matter. Notation of legislative
measures has been limited to some of the more noteworthy ones; not sur-
veyed are local and special enactments, population statutes, and resolu-
tions proposing amendments to the constitution but not yet ratified.

Now, to the fray.

COURT DECISIONS

Municipalities

Annexation

Since the Georgia Supreme Court's famous 1970 decision in Plantation
Pipe Line Co. v. City of Bremen, I the subject of municipal annexation has
been an uneventful one. The thrust of that decision was to uphold the
validity of the 1962 and 1966 statutes which purport to delegate annexation
powers to municipalities. 2 The court's consideration of the case was highly
inconclusive, however, and the crucial quandary of whether such legisla-
tive power could be delegated appeared to be left unresolved.'

During the current survey period, the court was returned to the scene of
its earlier equivocations by the case of Niskey Lake Water Works, Inc. v.
Garner.' There again challenged was the utilization of the 1966 stat-
ute-the enactment which authorizes municipal annexation upon applica-
tion by owners of 60% of the land and 60% of the electors residing in the

* Professor of Law, University of Georgia School of Law. A.B., University of Georgia

(1956); LL.B., University of Georgia (1958); LL.M., Harvard University (1961). Member of
the State Bar of Georgia.

1. 227 Ga. 1, 178 S.E.2d 868 (1970).
2. See Sentell, Municipal Annexation in Georgia: Nay-Sayers Beware, 5 GA. L. Rxv. 499

(1971); Sentell, Local Government Law, 23 MERCER L. REv. 147, 148-51 (1972).
3. 227 Ga. 1, 178 S.E.2d 868. Although the court split five-to-two on the validity of the

statutes themselves, only three of the five-man majority viewed the statutes as permissible
delegations of "self-government" power under the constitution.

4. 228 Ga. 864, 188 S.E.2d 864 (1972).
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area to be annexed. The challenger urged first that the "60% method"
could not be used to annex a one-owner parcel of land. Summarily rejecting
this argument, a majority of the court said that "It]he fact that there was
only one landowner involved in this annexation and no electors involved
in this annexation did not prohibit use of the '60% method' prescribed by
statute. '

The challenger's other major contention was that the statute unconstitu-
tionally attempted to delegate legislative power to municipalities. The
court designated this as "ground recently plowed" in Plantation Pipe Line
and reinterpreted that earlier decision as follows: "A majority of the mem-
bers of this court decided this issue adversely to the plaintiff's contention,
and though the majority arrived at their destination by different routes in
that case, the issue was nonetheless plainly and clearly decided." 7

By virtue of Niskey Lake Water Works, therefore, the number of justices
willing to refuse the delegation objection appeared to increase from three
in Plantation Pipe Line to a new total of five.'

Elections

A disputed municipal election was the occasion for the Georgia Court of
Appeals' decision in Nevels v. City of Sale City.' Summarily invoking a
statutory "jurisdictional requirement,' 0 the court held that a contestant's
appeal of the municipality's decision more than ten days following that
decision was insufficient to bring the case to the superior court."

Legislation

The issue presented by Barrett v. City of Perry2 was whether a plurality
or majority vote was required to fill the office of municipal councilman.' 3

A general statute, enacted in 1968, provided that the election could be by

5. GA. CODE ANN. §§69-904 to -912 (Rev. 1967).
6. 228 Ga. at 866, 188 S.E.2d at 865. The court noted that the one landowner had signed

the application and held the failure of the appearance of electors' signatures to be clearly
explained.

7. 228 Ga. at 866, 188 S.E.2d at 866. The court declared that "[w]e decline to overrule
the recent decision in Plantation." Id. at 867, 188 S.E.2d at 866.

8. The majority opinion was written by Justice Gunter, and Justices Hawes and Nichols
dissented.

9. 128 Ga. App. 57, 195 S.E.2d 657 (1973).
10. GA. CODE ANN. §34A-1501(b) (Rev. 1970).
11. Here the municipality had rejected the contestant's protest on December 15, 1971, and

he had not filed his appeal to the superior court until December 29, 1971. 128 Ga. 57, 195
S.E.2d 657 (1973).

12. 229 Ga. 267, 191 S.E.2d 74 (1972).
13. The litigation also involved the election of the municipal mayor. The problem had

arisen from the fact that no candidate for mayor and none of the candidates for one council
post had received a majority of the votes in the 1971 election. Id.
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plurality vote if directed by charter or ordinance, but that otherwise, the
office should be filled by majority vote.' 4 According to the court, the
General Assembly had enacted three material charter provisions over a
period of time. Although the 1937 charter provided for a plurality vote, it
was interpreted to have been impliedly repealed by a 1964 provision requir-
ing a majority-vote election. In 1970, the enactment of 1964 was stricken
in its entirety by a provision which was completely silent as to a vote
requirement.'"

Faced with this situation, a majority of the supreme court decided to
implement a statutory construction principle of historic proportions.
Under this principle, the result of the 1970 express repeal of the 1964
implied repeal was the restoration of the charter of 1937:" "It followed that
Section 15 of the original 1937 charter is controlling and the . . . Council-
men . . . are elected by a plurality of votes cast."' 8

Officers and Employees

In the case of Beckman v. State,'9 the supreme court rendered a decision
of importance to all municipal officers by holding that such officers are
covered by the following criminal statute: "Any public officer who wilfully
and intentionally violates the terms of his oath as prescribed by law shall
upon conviction be punished by imprisonment for not less than one nor
more than five years.""0 In reaching this conclusion, the court refused to
consider as indicative of legislative intent notes of the study committee
preparing the statute which appeared to limit its application to jury com-
missioners or clerks of superior courts.2 ' The court explained that after the
statute left the study committee, it was amended by the legislature to
apply to any "public officer," and that this term clearly included "public
officers of a municipality. '22

Following this initial decision of applicability, the court then pursued a

14. GA. CODE ANN. §34A-1407(a) (Rev. 1970).
15. That charter amendment dealt with length of terms, but made no mention of vote

requirements.
16. See Sentell, Repeals of Repeals: Statutory Musical Chairs, 9 GA. ST. B.J. 41 (1973).
17. The majority opinion was written by Justice Undercofler.
18. 229 Ga. at 268, 191 S.E.2d at 76. A dissenting opinion written by Justice Gunter, with

whom Justice Hawes concurred, disagreed with the statutory revival principle, and argued
that the 1970 enactment left the charter silent on the vote question which in turn triggered
the majority-vote provision of the 1968 general statute. Id. at 270, 191 S.E.2d at 77.

19. 229 Ga. 327, 190 S.E.2d 906 (1972).
20. GA. CODE ANN. §26-2302 (Rev. 1972). Here the defendants were the municipal mayor

and councilmen, who were charged with violating the terms of their oaths of office by making
purchases for the municipality in excess of $500 without first taking three competitive bids
as was allegedly required by the municipal charter. 229 Ga. 327, 190 S.E.2d 906 (1972).

21. These were notes of the Criminal Law Study Committee which prepared the new
criminal code for submission to the General Assembly.

22. 229 Ga. at 330, 190 S.E.2d at 908.
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path of strict construction in determining whether alleged purchasing ac-
tions constituted violation. 3 Holding that they did not, the court labeled
the municipal charter language "vague and ambiguous" and said that it
was unable to find any duty to secure competitive bids for purchases ex-
ceeding $500.24 Accordingly, the trial court was held to have erred in over-
ruling the defendants' demurrers.

The other case of note was City Council of Augusta v. Hydrick,25 an
action against a municipality for breach of an employment contract, and
placing in litigation the tenure provision of the municipal charter. Evalu-
ating the plaintiff's assertion that her job had been abolished as a subter-
fuge for discharge, the court construed the tenure provision to entitle a
"permanent" employee to work "for the remainder of her life, or at least
for so long as she could be expected to perform on the job during the
remainder of her life."26 Pursuant to this construction, the court upheld
the admission of mortality tables into the evidence, and sustained the trial
court's charge on damages as the amount which would put the plaintiff in
the same position as if her contract had not been breached. Finally, the
court held the evidence to authorize a jury's finding of abolition by subter-
fuge within the meaning of the tenure provision and hence the authoriza-
tion of an award of attorney's fees. 27

Contracts

The most noteworthy decision on municipal contracts during the survey
period was that rendered by the supreme court in Troup County Electric
Membership Corp. v. City of LaGrange." This was an action by a private
electrical supplier which challenged the validity of an agreement between
the municipality and a subdivision developer providing that the munici-

23. "To charge a councilman with the penal offense of violating his oath to faithfully
perform the duties of his office, the statute placing a particular duty on the councilman must
be tested by the rule of strict construction applicable to criminal statutes." 229 Ga. at 331,
190 S.E.2d at 909.

24. Id. at 332, 190 S.E.2d at 909.
25. 126 Ga. App. 611, 191 S.E.2d 563 (1972).
26. 126 Ga. App. at 613, 191 S.E.2d at 565. Under the tenure provision, a permanent

employee could be discharged on stated grounds after required procedures, and the munici-
pality could bona fide abolish any position if the abolition was not a subterfuge for discharge.
Ga. Laws, 1937, p. 938.

27. The verdict in plaintiff's favor was viewed as necessarily a finding of the existence of
bad faith. Id. at 615, 191 S.E.2d 566 (1972).

28. 229 Ga. 171, 190 S.E.2d 64 (1972). Still another case within the subject area was City
of Macon v. Blythe Bros. Co., 125 Ga. App. 469, 188 S.E.2d 233 (1972), a quantum meruit
action against the municipality for the reasonable value of labor and materials furnished in
correcting and restoring a washed out sewer line. There the court of appeals held properly
submitted to the jury evidence as to the municipality's negligence and plaintiff's lack of
negligence, as tending to show that the corrective work would not fall within the original
contract.
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pality would extend its water and electrical services to the lots in the
subdivision, that the developer would advance the municipality $18,000
and that during a period of seven years the municipality would refund to
the developer $200 for each developed lot using municipal water service
and $400 for each developed lot using municipal electrical service." Em-
phasizing the municipality's undisputed authority to provide these serv-
ices within the area in question,3 the court upheld the contract: "In our
opinion the contract in this case does not have the effect of lessening
competition nor does it tend to create a monopoly, nor does it contain an
illegal 'tying agreement.' ""1

Finances

The facet of municipal finances dealt with by Miller v. Columbus32 was
that of the revenue bond. There the supreme court dismissed a taxpayer's
challenge to the validity of a deed and lease executed by the municipality
to the municipal building authority.13 The court held that an earlier judg-
ment validating the revenue bonds issued by the building authority, from
which judgment no timely appeal was filed, was conclusive upon the valid-
ity of the bonds and the security therefor." Accordingly, the court con-
cluded, "[tlhe appellants cannot maintain an action attacking the
conveyance and lease which were adjudicated valid in the bond validation
proceeding."

35

Taxation

Of the municipal taxation decisions during the survey period, none was
more intriguing than that by the supreme court in Aiwrays Parking Co. v.
City of Atlanta.3 There businesses operating facilities at a municipal air-
port contested the municipality's power to extract from them licenses and
taxes, both based upon their gross receipts.17 Distinguishing between the
two charges, the court found the license fees to be consideration for use of
municipal land and the taxes to be for the purpose of producing revenue.

29. The subdivision was located outside the corporate limits of the municipality.
30. Indeed, both the plaintiff and the municipality were held to possess such authority.
31. 229 Ga. at 172, 190 S.E.2d at 65. The court noted the lot-owner's freedom to use either

the plaintiff's or the municipality's services, and concurred with the trial court that the
agreement involved nothing more than fair competition.

32. 229 Ga. 234, 190 S.E.2d 535 (1972).
33. The plaintiffs requested that the expenditure of public funds as rentals under the lease

be prohibited.
34. The court relied upon GA. CODE ANN. §87-819 (Rev. 1971).
35. 229 Ga. at 236, 190 S.E.2d at 537.
36. 229 Ga. 70, 189 S.E.2d 405 (1972).
37. The lower court had dismissed the complaint.
38. The plaintiffs had acquired the licenses from the municipality under contracts, and
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The first charge was within the power of any license grantor, 3 and the
second was authorized by the municipality's occupation tax ordinance.'"
The court concluded: "[T]here is no duplicate taxation in exacting a
consideration based on a percentage of gross receipts for licenses to use
land owned by the City and in taxing the business conducted under the
licenses, even though the tax is also based on a percentage of gross re-
ceipts."41

The applicability of an occupation tax was also in issue in Holden v.
Bartlett.4" There the plaintiff, an attorney, argued that the levy did not
include his practice as a salaried employee of another attorney, and that
he maintained no "principle office'" within the meaning of a general tax
statute. 3 Rejecting both arguments, the court of appeals held the tax
ordinance to apply to all practitioners of professions,4 4 and that the con-
duct of a practice from an office in the municipality met the requirements
of the general statute.4 5

In addition to occupation taxes, municipalities also impose ad valorem
levies. In Nevels v. City of Sale City, 4 the court held that absent charter
permission a taxpayer could not challenge such a levy by an affidavit of
illegality. Rather, the court concluded, the contest must be pursued by an
action for injunction . 7

consideration thus paid was not revenue producing taxation, the court said. Id. at 70, 189
S.E.2d 406.

39. It was merely coincidental, the court said, that here the license grantor was also a
municipality with the power of taxation.

40. "The business license ordinance of the City of Atlanta is a revenue producing taxation
ordinance." 229 Ga. at 71, 189 S.E.2d at 406. Id.

41. Id. The court also rejected the argument of impairing the obligation of contract, and
refused to consider the plea raised for the first time upon appeal that the tax was one on
interstate commerce. Id. at 71, 189 S.E.2d at 406-07.

42. 127 Ga. App. 15, 192 S.E.2d 392 (1972).
43. The plaintiff relied upon GA. CODE ANN. §92-307 (Rev. 1961), which provides that no

occupation tax is to be levied except where the practitioner maintains his principal office.
44. The court held that the applicability of the ordinance was not intended to turn upon

the remunerative arrangement under which a practitioner worked. 127 Ga. App. at 15, 192
S.E.2d at 393.

45. "Since the appellant conducts the practice of law from this office located in Albany
it is his principal office and it meets the requirements of the statute." 127 Ga. App. at 16,
192 S.E.2d at 393.

In Boswell v. City of Valdosta, 229 Ga. 752, 194 S.E.2d 448 (1972), the supreme court
rejected still another attorney's protest of a municipal occupation tax. In refusing to enjoin
the future collection of the tax, the court noted its amendment so as not to make payment a
condition precedent to the right to practice law. As to past payments, the court viewed the
evidence to authorize the trial judge's finding that the payments were not made under pro-
test.

46. 128 Ga. App. 65, 195 S.E.2d 658 (1973).
47. The trial court's dismissal of the proceeding was affirmed. Id.
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Powers

The subject of power is a classic one in municipal law, and a traditional
consideration of this subject was offered by the supreme court's opinion in
City of Midway v. Midway Nursing & Convalescent Center, Inc.4" There
the municipality sought to enforce ordinances requiring all residents to use
the municipal water system when available, and prohibiting repairs and
improvements to privately owned wells, pumps, and water systems. 9 The
municipality argued that the result of its ordinances would be its ability
to supply all citizens a reliable and inexpensive water supply, and justified
its actions under the police power to protect the public health and safety. 5

0

The court framed its discussion of the issue with the time-honored pre-
cepts that municipal power must be derived from charter or general stat-
ute, that such grants of power will be strictly construed, and that no power
can be exercised which is not expressly or impliedly conferred upon the
municipality.5 ' Against this backdrop, the court conceded the municipal-
ity's authority to establish and maintain a water system, as well as prior
decisions upholding the power to compel connection to a public drain or
sewer. Neither of these concessions, however, was viewed to uphold the
municipal ordinances in question. The court distinguished between insur-
ing against health hazards and compelling the use of municipal water. The
latter might be justified by the former, but absent some such "reasonable
basis," it could not be exercised under a general claim of police power.
Consequently, the court held the municipality devoid of the power to enact
the ordinances, and, necessarily, the power to enforce them. 5

An equally controversial issue was the one litigated in Massell v.
Leathers,53 a municipality's appeal from a trial court's judgment which
enjoined it from refusing to issue a beer license. Reversing that judgment,
a majority of the supreme court denoted the selling of malt beverages to
be a "privilege" and not a "right, '5 4 and viewed the Malt Beverages Act

48. 230 Ga. 77, 195 S.E.2d 452 (1973).
49. The municipality sought to enjoin a church from supplying water to a nursing home,

and the nursing home from receiving the water.
50. The municipality alleged that if the nursing home used municipal water, the munici-

pality could obtain a federal grant and loan and thus could provide needed water and fire
protection services to the entire municipality.

51. "And it is equally well settled that all municipal charters are strictly construed, and
that powers which are not expressly, or by necessary implication, conferred upon the corpora-
tion can not be exercised by it." 230 Ga. at 79, 195 S.E.2d at 454.

52. "Accordingly, we hold that the City of Midway had no authority to enact sec. 17 of
the Water Code requiring connection to the city water system and payment of a minimum
charge, and no authority to enact the ordinance of March 13, 1972, prohibiting without
qualification any repairs, alterations, or improvements on privately owned water pumps,
wells, and water systems if city supplied water is available." Id. at 81, 195 S.E.2d at 454-55.

53. 229 Ga. 503, 192 S.E.2d 379 (1972).
54. The majority opinion was written by Chief Justice Mobley.
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of 193511 to vest licensing within the discretion of the municipal governing
authority. 5 Under this view, the municipality's power was not subject to
the requirements of due process and equal protection, the court distin-
guishing prior federal decisions57 on the grounds that they were "not con-
trolling" or "not in point." '

More particularized in thrust was the resolution of the contest presented
by Macon County v. City of Oglethorpe." There the supreme court upheld
the municipality's power to enjoin the county from constructing a road
through its territory without consent. The court held that, absent a
county's showing that the road was a part of the state highway system and
constructed as a state-aid road at the direction of the state, "counties have
no right to construct roads within a municipality without its permission."6

Such construction would encroach upon the municipality's prerogative in
establishing its own street system."

Finally, in two of its decisions during the survey period, the court of
appeals gave application to the familiar rule that only the accused, and
not the municipality, may appeal an adverse judgment in a criminal pro-
ceeding. In City of Winder v. Abner,"2 this rule was invoked when the
municipality attempted to appeal a superior court's reversal of the defen-
dant's conviction of violating a zoning ordinance. In City of Gainesville v.
Butts, 3 the court likewise refused to allow the municipality to appeal a
reversal of a conviction of disorderly conduct.

55. GA. CODE ANN. §58-718 (Rev. 1965).
56, "This court has passed upon questions arising under this statute several times since

its enactment, and uniformly upheld the statute." 229 Ga. at 503, 192 S.E.2d at 380.
57. E.g., Hornsby v. Allen, 326 F.2d 605 (5th Cir. 1964).
58. A forceful dissenting opinion by Justice Gunter, with which Justice Hawes concurred,

argued that the attempt by the General Assembly in the 1935 statute to confer arbitrary
power upon a municipal government to grant or deny retail beer permits to citizens is uncon-
stitutional and void. 229 Ga. at 504, 192 S.E.2d at 380.

Another decision which savored more of constitutional law than municipal power was that
rendered by the court of appeals in Sumbry v. Land, 127 Ga. App. 786, 195 S.E.2d 228 (1972).
There the court upheld the convictions of 81 persons for contempt of a trial judge's restraining
order prohibiting protest marches. The court noted that the judge acted in light of the mayor's
petition alleging that leaders of the proposed march had already caused civil disorders result-
ing in much property damage in the municipality and that irreparable injury would be done
if further demonstrations were not restrained. The court concluded that first amendment
rights were not violated by the judge's issuance of the order without prior notice.

59. 229 Ga. 687, 194 S.E.2d 97 (1972).
60. Id. at 688, 194 S.E.2d at 98. The county urged that the road would be a functioning

part of the state highway system, but the court termed this "speculative."
61. The court said that the municipality's refusal to permit the road "was not an act of

bad faith, unreasonableness, nor an abuse of discretion. ... Id. at 688, 194 S.E.2d at 98.
62. 127 Ga. App. 61, 192 S.E.2d 584 (1972).
63. 127 Ga. App. 140, 193 S.E.2d 59 (1972).
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Courts

The judge of the municipal recorder's court was the center of considera-
ble litigation during the survey period. In Blackwood v. City of Social
Circle,64 for instance, the court of appeals rejected the argument that a
conviction in the recorder's court was invalid because the recorder acted
as prosecutor, judge, and jury during the trial. 5 Conceding that at the trial
in issue the recorder orally characterized his role as a dual one,"6 and that
he examined witnesses, the court nevertheless viewed the transcript as
failing to show that the recorder became a partisan advocate and aban-
dond his role as judge.67 The court noted that the defendant was repre-
sented by counsel, was afforded the right of cross examination, and re-
ceived favorable rulings from the recorder during the trial. "The mere
absence of any representation on behalf of the city does not ipso facto show
that trials conducted in these courts are shams or constitute gross outrages
against the defendants." 6

Even more summary was the supreme court's disposition of a mandamus
action in Sandmann v. Smith, 9 which sought to institute an action to
enjoin the recorder's court from trying certain moving traffic violations. 0

Upholding a motion for summary judgment, the court held first that
neither the charter nor general statutes required the recorder to be a li-
censed attorney at law. Further, the court noted the municipality's recent
adoption of the Uniform Act Regulating Traffic on Highways, 71 and held
that action to render the recorder's contested authority a moot question. 7

1

Finally, Hill v. Bartlett3 presented a damage action by an attorney
against the judge of the recorder's court, alleging "illegal arrest" and "ille-
gal imprisonment" arising from a contempt-of-court ruling.74 Reviewing
the historical underpinnings of judicial immunity in Georgia, 75 and probing

64. 125 Ga. App. 676, 188 S.E.2d 823 (1972).
65. The court framed the challenge as one sounding in due process.
66. "I'm sitting here as judge and prosecutor of the police court. 125 Ga. App. at

677, 188 S.E.2d at 824.
67. The court said that the transcript did not show that he "acted in any other manner

than as an impartial finder of the facts of a case in controversy." Id.
68. Id. The court also upheld the recorder's actions in answering the petition for certiorari.
69. 229 Ga. 335, 190 S.E.2d 904 (1972).
70. The mandamus sought was to force the district attorney to launch the action for

injunction.
71. GA. CODE ANN. ch. 68-16 (Rev. 1967).
72. "[A]ny issues raised by the appellant as to the authority of the Recorder's Court to

try cases involving the moving traffic violations complained of here are now moot." 229 Ga.
at 337, 190 S.E.2d at 906.

73. 126 Ga. App. 833, 192 S.E.2d 427 (1972).
74. The contempt ruling resulted from a disagreement between the parties over the recor-

der's appointment of the attorney to represent an indigent in the recorder's court. See Hill v.
Bartlett, 227 Ga. 385, 181 S.E.2d 57 (1971). But see Argersinger v. Hamlin, 407 U.S. 25 (1972).

75. The court noted the lack of such immunity when there is a clear absence of jurisdiction
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the situation in litigation,76 the court of appeals affirmed a judgment tor
the recorder:

A police court recorder with jurisdiction over the cause and the person
receives the protection of judicial immunity on his rulings as such magis-
trate. Under such circumstances he would not be civilly liable in an action
for false arrest or false imprisonment resulting from imposition erro-
neously of a contempt of court sentence."

Liability

One of the most active areas during the survey period was that of munic-
ipal liability.8 A number of its facets were involved in litigation.

Confronted with the age-old municipal immunity from tort liability, the
plaintiff in Tory v. City of Atlanta9 sought an avenue around the "govern-
mental function" barrier. 0 Accordingly, he urged that because the munici-
pal garbage truck which struck him was not at that time actively engaged
in collecting garbage, it was not being used in the performance of a govern-
mental function." Rejecting this contention, the court of appeals observed
that the truck was being returned from the municipal incinerator to the
sanitary department substation: 2 "The fact that no garbage was actually
being hauled or collected at the time of the collision does not remove the
operation out of the governmental function."83

Even in situations where tort liability might exist, the municipality does
not become an insurer; basic limitations in the law of torts still apply. In
Gray v. Delta Air Lines, Inc., 4 for instance, the duty limitation reared its
head. There a patron brought an action against the airline and the munici-
pal landlord for personal injuries received in a fall at the airport counter. 85

over the subject matter and this is known to the judicial officer. 126 Ga. App. at 838, 192
S.E.2d at 430.

76. Here, said the court, the attorney "was at all times subject to the jurisdiction of the
recorder's court." 126 Ga. App. at 839, 192 S.E.2d at 431.

77. Id. at 833-34, 192 S.E.2d at 428.
78. See generally R. SENTELL, THE LAW OF MUNIciPAL TORT LL4iTYiu IN GEORGIA (1967).
79. 128 Ga. App. 155, 195 S.E.2d 923 (1973).
80. The trial court had granted the municipality's motion for summary judgment.
81. He conceded that garbage collection was a governmental function which entailed tort

immunity for the municipality.
82. It had just been emptied at the incinerator.
83. 128 Ga. App. at 155-56, 195 S.E.2d at 923.

As to the constitutionality of the immunity doctrine itself, in Mason v. Town of Berlin,
128 Ga. App. 177, 196 S.E.2d 181 (1973), the court of appeals held that such question could
not be raised there for the first time: "Thus, this court has jurisdiction of this appeal but
since no issue for decision has been presented we have no alternative but to affirm the
judgment dismissing the complaint on the grounds of immunity." Id. at 177, 196 S.E.2d at
182.

84. 127 Ga. App. 45, 192 S.E.2d 521 (1972).
85. She allegedly struck the metal base of a luggage pass-through.
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Upholding a summary judgment in favor of the municipality,"6 the court
pointed out that the lessee airline had exclusive control of the area of the
fall, that it had installed the object over which the plaintiff had fallen, and
that it could remove that object at the termination of the lease. Conse-
quently, the lessor municipality was under no duty to inspect this portion
of the premises."

Still another tort limitation is that of causation. City of Winterville v.
Strickland8 presented a wrongful death action against a municipality and
its policeman, arising out of a collision between the plaintiff's son and an
automobile being pursued by the policeman. Upholding the trial court's
denial of a summary judgment, the court of appeals held that issues of fact
were raised in regard to whether the policeman used his light and siren and
whether the plaintiff's son realized he was approaching danger. As to caus-
ation, therefore, no summary decision could be rendered."

One limitation upon municipal tort liability which does not permeate
tort law generally is the "ante litem notice" requirement-the statutory
mandate that one having a claim for damages must provide written notice
to the municipality. 0 The issue presented by Bush v. City of Albany"1 was
whether such notice was sufficient when it was signed by the claimant's
attorney but failed to give the name and address of the claimant herself.92

In its opinion, the court of appeals noted that name and address of the
claimant is not specifically mentioned by the statute, and that "substan-
tial compliance" is the only standard which the claimant must meet. 3

Here, said the court, that standard had been fulfilled: "It would have been
a simple matter for the city's representative to telephone the attorney and

86. The summary judgment for the airline, however, was reversed.
87. The court said that the lobby area of the airport, over which the municipality did have

control, had nothing to do with the plaintiff's fall. 127 Ga. App. at 46, 192 S.E.2d at 522.
88. 127 Ga. App. 716, 194 S.E.2d 623 (1972).
89. The court again focused upon causation in the survey period case of Bailey v. Dobbs,

126 Ga. App. 545, 191 S.E.2d 293 (1972). In an action for tortious interference with a munici-
pal employee's employment relationship, the court affirmed the grant of a summary judg-
ment for four councilmen who voted for a resolution to discharge the plaintiff. Relying upon
a prior decision by the supreme court in the litigation, the court said: "Whether or not the
resolution was an unlawful act, the Supreme Court, by holding that the manager exercised
his discretion, has said that the resolution did not coerce, influence or induce his act of
discharging the plaintiffs. The action of the defendants therefore cannot be the proximate
cause of the dismissals. Without proximate cause, there can be no liability in tort." Id. at
546, 191 S.E.2d at 295.

90. GA. CODE ANN. §69-308 (Rev. 1967). See Sentell, Georgia Municipal Tort Liability:
Ante Litem Notice, 4 GA. L. REV. 134 (1969).

91. 125 Ga. App. 558, 188 S.E.2d 245 (1972).
92. The action was one by a pedestrian for an alleged fall into a street excavation.
93. "Our courts have ruled that this statute requiring this notice is in derogation of the

common law, and must be strictly construed against the municipality." 125 Ga. App. at 561,
188 S.E.2d at 247.
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obtain the name and address of his client."94 Consequently, the notice was
held valid. 5

Finally, the survey period also witnessed litigation over ramifications of
the 1955 motor vehicle liability insurance statute." One of the commands
of that statute is that there be no attempt during the trial of an action
against a municipality to suggest the existence of insurance.9 7 In Tennyson
v. Columbus," the defendant municipality urged that this command had
been violated when the plaintiff's petition alleged the municipality's
waiver of immunity by the purchase of insurance.19 Denying the municipal-
ity's motion to strike, the court held this allegation "necessary and essen-
tial to show a cause of action against the governing authorities. . . ..
The court did agree, however, that compliance with the statute's command
required a redrafting of the petition.10'

Revolving around the same statutory command was the court's decision
in Mitchell v. City of Newnan.'2 There the plaintiff's council sought to
propound to the jury voir dire questions concerning any financial interest
in the municipality's insurance carrier. 03 In rejecting his right to do so, the
court conceded the need for searching voir dire examination but presumed
a legislative intent to create an exception by the passage of the insurance
statute.' 4 Accordingly, the court concluded that the parties in such cases
"may not quiz the jurors either individually or as a panel concerning finan-
cial interest in the insurance company carrying public liability coverage
on the city's vehicle involved in the collision."''0 5

The municipality's power to waive its immunity was the point of conver-
oversy in Koehler v. Massell. 0 6 There a plaintiff sued as individuals mem-

94. Id. at 562, 188 S.E.2d at 248.
95. "An injured citizen should not have his grievance disregarded without any considera-

tion by his government because of an inadvertent omission where the notice represents sub-
stantial compliance and gives the city sufficient information to make inquiry and determine
if the claim is meritorious." Id. at 563, 188 S.E.2d at 248.

96. GA. CODE ANN. §56-2437 (Rev. 1971). See Sentell. Tort Liability Insurance in Georgia
Local Government Law, 24 MERCER L. REv. 651 (1973).

97. GA. CODE ANN. §56-2437(2) (Rev. 1971).
98. 127 Ga. App. 3, 192 S.E.2d 396 (1972).
99. Actually, two tort actions were involved, both presenting the same question.
100. 127 Ga. App. at 4, 192 S.E.2d at 397.
101. "To prevent that portion of the complaint so alleging from going out with the jury

during their deliberations or being read to them, on the trial of the case, there was no error
in ordering the complaints to be recast for this purpose in order to meet the requirements of
the statute that no attempt shall be made in the trial of such an action to suggest the
existence of any insurance." Id.

102. 125 Ga. App. 761, 188 S.E.2d at 917 (1972).
103. The action was for personal injuries from a collision with a municipal police vehicle.
104. This presumption was supported, the court held, by the insurance statute's direction

that the judge reduce any judgment to the limits of the policy. 125 Ga. App. at 743, 188 S.E.2d
at 918.

105. 125 Ga. App. at 763, 188 S.E.2d at 918.
106. 229 Ga. 359, 191 S.E.2d 830 (1972).
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bers of the municipal governing authority, complaining of their practice of
authorizing the municipality's payment of "moral obligations," i.e., claims
arising from the negligent performance of governmental functions. The
plaintiff sought both to enjoin the future payment of such claims, and to
recover damages-on behalf of the municipality-for the public funds thus
expended in the past. °0 From the trial court's dismissal of his action, the
plaintiff appealed to the supreme court.

By a unanimous decision,the supreme court reversed the dismissal. 08

The court said that the only instance in which the municipality had been
delegated the power to waive its immunity was in the case of motor vehi-
cles. Consequently, "[tihe payment by a municipality of claims arising
by reason of the negligent performance of a governmental function except
pursuant to the provisions of Code Ann. §56-2437 or pursuant to the provi-
sions of one of the Acts permitting a municipality to become a self-insurer
is an illegal and ultra vires act barred under the doctrine of governmental
immunity."109 As to personal liability on the part of the governing authori-
ties, the court said that "if it can be shown that they have, in effect, raided
the public treasury of funds in order to enhance their personal fortunes,
they should be held personally liable.""10 In any event, the plaintiff was
entitled to an opportunity to prove these facts before a jury."'

Zoning

The alleged violation of municipal zoning ordinances provided at least
two of the controversies during the survey period. In Riddle v. Waller"' the
court of appeals upheld the classification of a particular street as in-
dustrial, even though approximately 80% of the street was residential. The
court pointed out that the street was located within a larger area which
was primarily industrial, that there were three industries on that particu-
lar block, that the residences there pre-dated the enactment of the zoning
ordinance, and that new residences had not been allowed in the district.'

107. The plaintiff alleged an unlawful expenditure of over $300,000 in the past six years,
and asked that these funds be repaid to the general funds of the municipality.

108. The court emphasized that under the Civil Practice Act, the plaintiff need not state
a cause of action but must only set forth a claim for relief in order to avoid a dismissal. 229
Ga. at 361, 191 S.E.2d at 832-33.

109. 229 Ga. at 364-65, 191 S.E.2d at 834.
110. Id. at 366, 191 S.E.2d at 835.
111. "Whether the plaintiff can meet this test with proof in this case must abide the trial

of the case before a jury." Id.
Deserving of only brief mention was City of Chamblee v. Bridges, 229 Ga. 304, 190 S.E.2d

914 (1972), a mandamus action to compel the municipality to hold a nuisance hearing, in
which the court concluded that in the absence of anything in the record authorizing payment
of attorney's fees, the trial court had erred in awarding such fees to the plaintiff.

112. 127 Ga. App. 399, 193 S.E.2d 895 (1972).
113. Thus, it could not be said that the classification was arbitrary and unreasonable. Id.

at 400, 193 S.E.2d at 896.
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Willingham v. White' 4 also produced a result favoring the zoning ordi-
nance, the supreme court there rejecting the contention of insufficient
notice of changes. The court reviewed the evidence before the trial judge
and held it to show that notice was given which referred to the subject
property. "This is all that property owners are entitled to under the stat-
ute," said the court, "and their legal or constitutional rights are not vio-
lated by the zoning of property when such notice is given."11

Often dependent upon compliance with zoning ordinances is the issu-
ance of municipal building permits. In Stallings v. Prime America Corp. "6
the supreme court rejected a municipality's argument of noncompliance
and upheld the grant of a mandamus for the issuance of a permit.1 7 The
court interpreted the zoning ordinance in issue to be satisfied when a
restaurant would be located upon the part of a lot zoned commercial and
that part zoned residential would be devoted only to off-street parking.
The court emphasized that the construction plans showed that the only
access to the entire lot was on a commercial street."'8

Authorities

In two cases involving authorities during the period, the large question
was whether general statutory schemes were to apply to them. In both, the
answer was affirmative.

In Housing Authority of City of Douglas v. Marbut Co.,"' the court of
appeals held that a municipal housing authority came within general sta-
tutory provisions requiring it to obtain a payment bond from contractors
for work in excess of $1,000.21 Upon the authority's failure to obtain such
a bond, the court held it liable to a materialman who furnished supplies
to the contractor.

In Blackmon v. Cobb County-Marietta Water Authority,'2' the court
held that sales to a municipal-county water authority were subject to the

114. 229 Ga. 75, 189 S.E.2d 442 (1972).
115. Id. at 77, 189 S.E.2d at 443.
116. 229 Ga. 430, 192 S.E.2d 147 (1972).
117. The permit was sought for the construction of a drive-in restaurant.
118. The court dismissed the point that one end of the lot fronted on a residential street,

because the plans showed that there was no access to the entire lot from that street.

In still another mandamus action involving a building permit, City of Lawrenceville v.
Humphries, 22 Ga. 724, 194 S.E.2d 84 (1972), the court said that the applicant had been

told by the municipal clerk that permits were frozen and that there was some question as to
whether he did all he could to obtain a hearing. Thus, he was not then entitled to the permit,
but he could resubmit his applicacation under the zoning ordinances in effect at the time of
his original application.

119. 127 Ga. App. 379, 193 S.E.2d 574 (1972).
120. GA. CODE ANN. §§23-1705,-1706 (Rev. 1971). The court said that the authority was

declared a public body and thus came within the general statutory provisions. 127 Ga. App.
at 380, 193 S.E.2d at 575-76.

121. 126 Ga. App. 459, 191 S.E.2d 128 (1972).
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sales and use tax statute.' 2 The authorities did not enjoy the exemption
for the state, counties, and municipalities, 123 nor had it been the object of
discrimination by reason of alleged different tax assessment practices re-
garding other authorities.'24

Consolidation Problems

In 1971, the existing government of the municipality of Columbus and
the existing government of Muscogee County were abolished, and a new
charter for a county-wide government- Columbus, Georgia-became
effective. During the current survey period, at least three cases arose deal-
ing with that historic event.

Troup County Electrical Membership Corp. v. Georgia Power Co. 125 pre-
sented a jurisdictional contest between suppliers of electricity. The su-
preme court denied Georgia Power's request for an injunction to prevent
the membership corporation from extending its lines beyond their location
on the date the charter for the new government became effective. 12 That
event, the court held, did not come within the statutory prohibition of such
an expansion within the limits of a "city, town or village. 12 7 Describing
the legal evolution of the new government, 2

1 the court held:

Columbus, Georgia, is nothing more than a new form of city-county gov-
ernment co-extensive with the limits of Muscogee County, which still
exists, and that though it possesses, by virtue of its charter, broad munici-
pal powers it is not such a city, town or village as was contemplated by
the legislature in enacting §2(8) of the Electric Membership Corporation
Act. '

Consequently, the membership corporation was not restricted by that act
from extending lines in an area which lay outside the original limits of the
old municipality of Columbus. 10

122. The court noted that a statutory exemption for the authority had later been enacted
by the General Assembly, but it did not affect the sales here in litigation.

123. GA. CODE ANN. §92-3403a(C)(2)(d) (Supp. 1972).
124. The court said that if there was disparity, it did not result from any actions of the

revenue commissioner. 126 Ga. App. at 462, 191 S.E.2d at 131.
125. 229 Ga. 348, 191 S.E.2d 33 (1972).
126. The area in dispute was a residential subdivision in Muscogee County which had

been located outside the limits of the old municipality of Columbus but which, of course,
became a part of the new consolidated government, Columbus, Georgia.

127. GA. CODE ANN. §34B-102(8) (Rev. 1970) limits to 300 feet from existing lines a mem-
bership corporation's authority to continue to serve in territory newly annexed to a city, town,
or village in excess of 1,500 inhabitants.

128. The consolidation had been authorized by local amendment to the constitution.
129. 229 Ga. at 353-54, 191 S.E.2d at 37. "The charter of Columbus, Georgia, studiously

avoids designating the new political entity as a city, town or village. This court will not
declare that to be a city, town or village, which the legislature has not seen fit to designate
as such." Id. at 353, 191 S.E.2d at 37.

130. The court said that the membership corporation had non-exclusive rights to furnish
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Also taken to task was the validity of certain tax ordinances of the
consolidated government, a contest which culminated in Hart v.
Columbus.'3' The ordinances in issue purported to create a number of
"services districts" within Columbus, and to impose ad valorem taxes,
which varied according to the governmental services rendered within each
district.'32 Rejecting challenges of both unconstitutionality and unreasona-
bleness, the court of appeals traced the steps taken by the governmental
officials in evolving the ordinances.'3 3 These steps indicated a reasonable
approach to implementing charter authorizations,' 34 the court held, and
produced ordinances which imposed taxation reasonably reflecting differ-
ences in services.'1 "The evidence does not support this attack and we rule
the ordinances to be valid.' '

1
3

Finally, the consolidated government found itself defending a manda-
mus action for a salary increase by one who had entered into a contract of
employment with the old city-county planning commission after the con-
solidation charter was approved but before its effective date. In Columbus
v. Rudd,'37 a majority of the court of appeals held the contract obligation
to be a definite one 13 and not to fall within a proviso of the consolidation
charter which made subject to ratification former obligations created to
become effective "after the adoption" of the new charter.' 39 Consequently,
the consolidated government did not have the ratification option, and the
mandamus action was held to state a claim. 4 '

Counties

Elections

No aspect of county government is more important, of course, than the
election process. Thus, controversies over elections, as well as efforts to
void them, have become increasingly common in recent times. In Moody
v. Rozar,'4 ' for instance, the losing candidate in a run-off election for
county commissioner sought to invalidate a number of absentee ballots,

electricity within the area. Id. at 354, 191 S.E.2d at 37.
131. 125 Ga. App. 625, 188 S.E.2d 422 (1972).
132. This system was provided for by the consolidation charter and the court described

it as "a new and unique concept of ad valorem taxation." Id. at 625, 188 S.E.2d at 424.
133. These included a study commission, consultations, meetings, and public meetings.
134. Only a substantial compliance was necessary. 125 Ga. App. at 631, 188 S.E.2d at 427.
135. The court employed a presumption of validity. Id. at 632, 188 S.E.2d at 427.
136. 125 Ga. App. at 635, 188 S.E.2d at 429.
137. 229 Ga. 568, 193 S.E.2d 11 (1972).
138. The obligation had been to pay a stated higher salary once the plaintiff had served

a six-month probationary period.
139. The court construed "adoption" as "effective date" of the charter. 229 Ga. at 570,

193 S.E.2d at 13.
140. Justices Hawes and Jordan dissented. 229 Ga. at 571, 193 S.E.2d at 13.
141. 128 Ga. App. 128, 195 S.E.2d 769 (1973).
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alleging certain irregularities in handling them. M Observing that the
plaintiff had made no official request for a recount nor challenged any
ballot for cause, the court of appeals deemed his judicial attack to be
speculative and unsupported by any evidence.'

Similar treatment was afforded the effort in Buttrill v. Thomas' to
invalidate a county liquor referendum. Rejecting the contention of illegal
ballot form, the court said that "[i]t is obvious that . . . the difference
between a ballot reading 'Shall alcoholic beverages and liquors be taxed

* .' etc., with 'yes' and 'no' boxes, and a ballot reading 'For taxing' and
'Against taxing' alcoholic beverages and liquors, etc., with appropriate
boxes is substantially the same thing and the use of the wrong terminology
would be a mere irregularity at most.""'

Legislation

One of the unique facets of the General Assembly's enactment of local
legislation is the constitution's requirement that notice must first be pub-
lished in the locality affected in a prescribed fashion."' This requirement
has given rise to a substantial body of case law in Georgia,"' and the
current survey period made its own contribution in Cain v. Lumpkin
County.'4 Resolving an issue which had been open for some time,"9 the
supreme court upheld the validity of an enrolled local statute which
showed that its last notice of introduction had been advertised on a Friday
and that the bill had been introduced in the General Assembly on the
following Tuesday. 50 "Under these facts," declared the court, "the legisla-
tion was not introduced during the calendar week in which the last notice

142. E.g., improper opening of the envelopes, leaving the ballots in another room, and the
like.

143. "With absolutely no evidence that such a thing was done or could have been done,
the court was correct in refusing to disenfranchise those 115 voters." 128 Ga. App. at 129,
195 S.E.2d at 770.

144. 126 Ga. App. 498, 191 S.E.2d 119 (1972).
145. Id. at 501, 191 S.E.2d at 121. Other issues were dismissed as being appropriate for

official election contest proceedings.
Two other election cases were disposed of on the ground of mootness. In Stanford v.

Schmid, 229 Ga. 595, 193 S.E.2d 614 (1972), no ruling was required on an action to enjoin
the removal of the plaintiffs name from the list of county voters when official records showed
he had been a candidate in the election and that his name was then on the list of voters.
Similarly held moot was an action in Nathan v. Self, 229 Ga. 622, 193 S.E.2d 824 (1972),
seeking to determine whether the defendant's name could be placed on the primary election
ballot, when the election had already taken place.

146. GA. CONST. art. III, §7, 15 (1945), GA. CODE ANN. §2-1915 (Supp. 1971).
147. See Sentell, Local Legislation in Georgia: The Notice Requirement, 7 GA. L. REv.

22 (1972).
148. 229 Ga. 274, 190 S.E.2d 910 (1972).
149. See Sentell, Local Legislation In Georgia: The Notice Requirement, 7 GA. L. Rxv.

22, 46 (1972).
150. The local statute was one fixing the salary of the county tax commissioner.
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was published, ... and thus does not offend the constitutional provision
''151

Officers and Employees

In Phillips v. State,' the court of appeals reversed the conviction of a
county commissioner on two counts of malpractice in office. On the first
count, the court held that using county influence to obtain repairs for
personal property had never been prohibited by legislative action so as to
come within the coverage of statutory malpractice in office.'53 The court
agreed that the second count's allegation of "misappropriation" would
constitute malpractice, but then held that the state failed to prove that
the use of county gasoline in the commissioner's personal car amounted to
misappropriation in these circumstances. 54

Of a completely different complexion was the complaint in Trotter v.
Cobb County Civil Service Board5 5 by a county employee dismissed for
failure to have his hair cut at a "decent length." Agreeing that the regula-
tion was subject to a complaint of vagueness, the court nevertheless af-
firmed the dismissal.' The employee's hearing demonstrated that he
would object to any standards as to his hair length whatever they might
be.' 7 "By his insistence that he will not cut his hair to suit the sheriff,"
said the court, "the employee has 'waived' his right to object that he
doesn't know what the sheriff wants.' 58

Schools

Always a potential topic of litigation is the administration of the county

151. 229 Ga. at 275, 190 S.E.2d at 911.
152. 127 Ga. App. 499, 194 S.E.2d 278 (1972).
153. The court noted that the malpractice statute, GA. CODE ANN. §89-9907 (Rev. 1971),

does not define "malpractice in office," but that the conduct must be either an official act
or one done under the color of office which the doer has no right to do. 127 Ga. App. at 501,
194 S.E.2d at 279.

154. "Using county gas on county business, although in a personal vehicle, is not misap-
propriation standing alone. In some circumstances, it could be an acceptable way of providing
official transportation." 127 Ga. App. at 501, 194 S.E.2d at 279.

In another survey period case, Atlas Supply Co. v. United States Fidelity & Guar. Co., 126
Ga. App. 483, 191 S.E.2d 103 (1972), the clerk of a superior court was charged with a breach
of his official bond by accepting an insolvent or insufficient surety on a materialman's lien
bond. The court reviewed the evidence, and held it to authorize a judgment for the defendant.

155. 126 Ga. App. 278, 190 S.E.2d 792 (1972).
156. The court said the sheriff could set reasonable standards of appearance for his em-

ployees, and "[t]here is no issue of personal liberty or constitutional right involved." Id. at
279, 190 S.E.2d at 793.

157. "It also appears that if the sheriff were to redraft his regulation to cure the vagueness,
the employee would not comply in any event." Id.

158. Id. at 279-80, 190 S.E.2d at 793.
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school system. Manifesting this potential was Thigpen v. State,'59 an ac-
tion to remove the members of the county board of education pursuant to
general statutory law.' 0 The supreme court traced the legal evolution of
the particular school system and concluded that local constitutional
amendment had given it a status not covered by statutory removal provi-
sions.' 1 Consequently, the action was declared subject to dismissal.

The other controversy to be noted was one between the county board of
education and the trustees of an independent city school system. In Walton
County Board of Education v. Academy of Social Circle,'"" the county
board appealed a decision by the superior court which ordered certain
payments to be made to the city system.' 3 Reviewing the issues presented,
the supreme court upheld the power of the boards to contract with each
other, rejected due process and equal protection arguments in behalf of
county citizens and taxpayers, and found the evidence sufficient to author-
ize the county board's payments to the city board.'6 4

Finances

The one decision by the supreme court dealing with county finances
during the survey period was an interesting one. In Luther v. DeKalb
County'5 the plaintiffs sought to enjoin the county from constructing a
"public safety building," charging an illegal diversion of public money.'66

Denying the injunction, the court observed that county voters had ap-
proved three separate bond issues - one for jail facilities, one for police
headquarters, and one for fire department facilities. The court said:

It seems to us that it would be a rather strained construction of the
purposes for which the bonds were voted upon and issued for us to hold
that the fire department facilities, the jail and detention facilities, and the
police headquarters would have to be erected in at least three separate
buildings. "7

Accordingly, the court held that the combination of the three facilities into

159. 229 Ga. 820, 194 S.E.2d 423 (1972).
160. GA. CODE ANN. §32-905 (Rev. 1969). The county grand jury initiated the removal

proceedings.
161. Rather, this board had become subject to the removal provisions of the constitution

itself. 229 Ga. at 822, 194 S.E.2d at 425.
162. 229 Ga. 114, 189 S.E.2d 690 (1972).
163. Pursuant to a prior agreement between the boards, the city system was educating

certain county students.
164. "The county board agreed that the city board should educate some of its students

and that it would pay for this service. The city board now wants to be paid." 229 Ga. at 118,
189 S.E.2d at 694.

165. 229 Ga. 18, 189 S.E.2d 387 (1972).
166. Construction of the building was in process.
167. 229 Ga. at 19, 189 S.E.2d at 388.
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the one "public safety building" was not a diversion from the purposes
stated for the bond elections." 8

Taxation

In the realm of county taxation, the ad valorem property tax has tradi-
tionally been a popular subject for litigation. Even so, questions of first
impression still arise, as demonstrated by the case of Security-Morosgo
Apartments, Inc. v. City of Atlanta.'9 In 1969 the General Assembly pro-
vided that should a property owner make no return for the current year,
his ad valorem tax assessment for the preceding year would automatically
become his current year's assessment. "' The question presented in
Security-Morosgo Apartments was whether an owner who had failed to
make a return could mandamus the county board of tax assessors to arbi-
trate the assessed value of his land. Holding that he could not, the supreme
court said that "if the property was 'automatically returned' under the
provisions of the 1969 statute, and no change was made by the tax asses-
sors, then there is no legal right to arbitration.""'7

No topic of ad valorem taxation is more contested than that of exemp-
tion. This was the topic of St. Joseph Hospital of Augusta v. Bohler, 7

which involved the claim by a private, non-profit, charitable hospital to
tax exemption as an institution of "purely public charity."'7 The court
noted that the hospital had not been chartered as a purely public charity;
that it was established to assist persons who, though not destitute, were
of limited means; and that it was supported by payments of patients.7,
These circumstances, the court concluded, were not sufficient to bring the
hospital within the constitutional exemption.

Still another controversial facet of ad valorem taxation is the collection
process. In Lowndes County v. Dasher, '" the supreme court upheld the
power of a county grand jury to impose a penalty upon the county tax
commissioner for uncollected taxes.7 6 The court noted statutory authority

168. The court insisted that it was not ignoring the rule that funds raised by a bond issue
for a specific purpose by popular vote cannot be diverted to any other purpose whatsoever.

169. 230 Ga. 117, 196 S.E.2d 17 (1973).
170. GA. CODE ANN. §92-6202.1 (Supp. 1972). This statute operates in the event the owner

has made no improvements since his previous return.
171. 230 Ga. at 118, 196 S.E.2d at 18. The court said that the automatic return under the

statute was deemed an annual return by the taxpayer, in which event there is no legal right
to arbitration.

172. 229 Ga. 577, 193 S.E.2d 603 (1972).
173. This is the language of the exemption established by GA. CONST. art. VII, §1, 4

(1945), GA. CODE ANN. §2-5404 (Rev. 1948).
174. All money taken in went to the operation and maintenance of the hospital.
175. 229 Ga. 289, 191 S.E.2d 82 (1972).
176. The holding came in response to the tax commissioner's effort to obtain an injunc-

tion. The court further held that because of the immunity principle the county itself was not
a proper party defendant. Id. at 289-90, 191 S.E.2d at 84.
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for the grand jury's action,' 7 and held that the commissioner had not been
entitled to appear before the jury because he was not a state official."'

In addition to ad valorem taxation, counties may also impose license fees
and occupation taxes. The levy challenged in Lake Lanier Theatres v. Hall
County'9 was termed a "business license tax," and the point of attack was
its imposition upon places of amusement charging an admission fee and
excluding such places not charging a fee but deriving their revenue from
other charges.8 0 Upholding the levy, the supreme court pointed to its au-
thorization by local amendment to the constitution,'"' and said the only
requirement was that the classification "must be based on some reasonable
ground."'' 2 This requirement was not violated, the court decided, by im-
posing a tax on places of amusement charging an admission fee and not
upon other places of amusement.' 3

Powers

During the period under scrutiny, county power was litigated in a wide
assortment of contexts. Even a brief summary can indicate the broad range
of subjects in issue.

In DeKalb County v. Atlanta Gas Light Co.'8 4 the county sought to
recover, on a quantum meruit basis, certain charges for the defendant's use
of its streets and rights of way. Pointing out that it had already denied the
county's power to impose these charges as taxes or rentals,8 5 the supreme
court designated the county's position "without merit."'8 8 "Therefore,"
said the court, "there is no legal obligation on the part of the appellees to
pay under a quantum meruit or quasi contract theory."' 8

177. GA. CODE ANN. §92-5106 (Rev. 1961).
178. The court said that it was implicit in the constitution that a tax commissioner is a

county officer. 229 Ga. at 291, 191 S.E.2d at 85.
179. 229 Ga. 54, 189 S.E.2d 439 (1972).
180. It was alleged to violate the due process and equal protection clauses of the state and

federal constitutions.
181. This amendment authorized regulatory and revenue purpose fees and empowered the

county commissioners to classify businesses.
182. 229 Ga. at 55, 189 S.E.2d at 441.
183. "The reasonable exercise of that discretion, even to the extent of imposing a tax on

one class and none on other classes does not violate constitutional guarantees of equal protec-
tion and due process." Id. at 56, 189 S.E.2d at 441.

On still another point in the taxation subject area, the court of appeals, in Blackmon v.
DeKalb Pipeline Co., 127 Ga. App. 395, 193 S.E.2d 635 (1972), held a contractor exempt from
the sales and use tax statute when it installed water mains which were supplied by the county,
over land obtained by the county, and then became a part of the county's water system.

184. 230 Ga. 65, 195 S.E.2d 427 (1973).
185. DeKalb County v. Atlanta Gas Light Co., 228 Ga. 512, 186 S.E.2d 732 (1972).
186. 230 Ga. at 67, 195 S.E.2d at 428. "DeKalb County has no statutory authority to

impose such charges and there is no express contract between the parties providing for such
payment." Id.

187. Id.
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Also dealing with monetary charges was Dobbson v. Floyd County, 8 an
action to enjoin the county's sewage charge on the ground that it violated
an agreement between the plaintiff homeowners and the subdivision devel-
oper. 89 Affirming the trial court's dismissal of the action, the court said
that no sewer charge limitation was contained in either the homeowner's
deed or in the developer's conveyance of the sewage system to the county.'°

In Jackson v. Abercrombie"' a majority of the supreme court found the
opportunity to reaffirm a familiar principle. When a county zoning ordi-
nance set forth specific standards for a conditional use permit, and the
applicant admittedly met those standards, the court held the county with-
out power to deny the permit.1 2 "In setting explicit standards to be met
in the ordinance," said the court, "the authorities exercised their discre-
tion."

9 3

Several of the decisions dealt with the county power to license the sale
of alcoholic beverages. In DeKalb County v. Empire Distributors, Inc.,'4

for instance, the court denoted the "essential issue" to be whether the
county could levy license fees upon wholesale dealers who were licensed
and domiciled outside the county for "doing business" within the county
by delivery and sale to retailers there.'99 The court decided that sending a
salesman into the county and delivering beverages to retailers there were
simply not sufficient activities to constitute "doing business" for purposes
of license fees."9'

Equally unsuccessful was the county's effort in DeKalb County v. All-

188. 229 Ga. 598, 193 S.E.2d 611 (1972).
189. The plaintiffs alleged that they had been sold an undivided interest in the sewage

system and that the fee was not to exceed $1 per month.
190. "On the contrary, it stated that the county shall have the right 'to charge and collect

fees and rents for the connection with and use of such system.' " 229 Ga. at 599, 193 S.E.2d
at 612.

In another effort to control the exercise of county power, the issue for decision was whether
the road in question was a public or private one. There the court upheld the admission into
evidence of a plat which, although not made by the county surveyor in his official capacity
and not qualifying as a survey, could be used to illustrate oral testimony of the surveyor.
Fountain v. Bryan, 229 Ga. 120, 189 S.E.2d 400 (1972).

191. 229 Ga. 775, 194 S.E.2d 473 (1972).
192. Thus, a mandamus was proper.
193. 229 Ga. at 776, 194 S.E.2d at 474.
Not lending itself to classification elsewhere was the court of appeals' decision in Fidelity

& Deposit Co. of Md. v. Gainesville Iron Works, Inc., 125 Ga. App. 829, 189 S.E.2d 130 (1972),
holding invalid as violative of public policy provisions of a bond for materials furnished for
construction of a county court house which limited venue solely to forums of the county or
other political subdivision where the project was situated.

194. 229 Ga. 497, 192 S.E.2d 346 (1972).
195. The county based its power to levy the fee in a local constitutional amendment which

authorized th6 licensing of firms doing business within the county.
196. The court noted that the plaintiffs had been licensed by the state as wholesalers in

an adjoining county and that they carried on their businesses from that county. Thus, an
injunction against the license fee was affirmed.
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state Beer, Inc.,' 7 to impose upon wholesale alcoholic beverage dealers, in
addition to a license fee, another fee to cover the costs of auditing the
dealer's books. The court held this "audit fee" to be regulatory in nature,
rather than for purposes of raising revenue, ' and thus to be precluded by
a general statute limiting the amount of license fees for nonresident
dealers. '

Courts

Two cases during the survey period presented questions regarding the
jurisdiction of local courts. The supreme court formulated the issue in
Manders v. Caldwell0 0 as follows: "When the judge of the superior court
where the application is brought is disqualified from hearing the case, can
the judge of a city court (now State court) of an adjoining county legally
preside in the case?"2 0 ' Reviewing both constitutional20 2 and statutory20 3

provisions, the court answered this question in the affirmative and dis-
missed a complaint in habeas corpus.

In Burson v. Webb,2"4 the court of appeals framed its question for deci-
sion as follows: "What court or courts would have subject matter jurisdic-
tion to review decisions of the Department of Public Safety involving a
driver's license suspension under the implied consent law?" ' Noting that
the implied consent statute 2 adopted the hearing provisions of the Admin-
istrative Procedure Act 2 07 the court held that jurisdiction was vested in the
superior court but not the state court of the county.2 8

Liability

In two proceedings seeking to impose liability, counties argued that they
had erroneously been made parties to the litigation. Bibb County v.

197. 229 Ga. 483, 192 S.E.2d 342 (1972).
198. The county had argued the fee to be a tax.
199. Ga. Laws 1950, p. 185. The court rejected the argument that the county's local

constitutional amendment controlled the general statute by noting that the amendment was
not a self-executing one. 229 Ga. at 487-88, 192 S.E.2d at 346.

Finally, in Smith v. Board of Comm'rs of Macon County, 229 Ga. 689, 194 S.E.2d 98 (1972),
the supreme court upheld a lower court's refusal to enjoin the county's issuance of a liquor
license, when no temporary restraining order had been sought and the license had already
been granted.

200. 299 Ga. 326, 190 S.E.2d 913 (1972).
201. Id. at 326, 190 S.E.2d at 913. The appellant argued that a superior court judge should

have presided.
202. GA. CONST. art. VI, §5, 1 (1945), GA. CODE ANN. §2-4001 (Rev. 1948).
203. GA. CODE ANN. §24-2201 (Rev. 1971).
204. 125 Ga. App. 824, 189 S.E.2d 120 (1972).
205. Id. at 825, 189 S.E.2d at 121.
206. GA. CODE ANN. §6 8 -1625.1(c) (Rev. 1967).
207. GA. CODE ANN. §3A-120(b) (Supp. 1972).
208. The decision of the state court in the case was thus reversed.
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McDaniel"' presented a widow's action against both the county and a
railroad company for the death of her husband.2 1 0 The county contended
that because the plaintiff's action against the railroad depended upon
federal statute2 1' and the action against it depended upon state law, '2 12 this
joinder of defendants was not permissible. The court conceded that an
earlier decision agreed with the county's contention," ' but held that later
statutory enactments had changed the rule:'" "We agree that Lee was
decided on a procedural point no longer of force in this state and that these
defendants may be joined in a single action. 215 Additionally, the court
held that the action could be maintained in the county of the railroad
company.

21 1
Although in a different context, a similar result was reached by the

supreme court's decision in Board of Commissioners of Walton County v.
Department of Public Health.217 There the public health department had
originally sought to enjoin a municipality from continuing to operate its
garbage dump so as to cause an alleged nuisance. During the trial, the
lower court had ordered that the commissioners of the county in which the
municipality was located be made party defendants in the case, and the
commissioners then appealed that order.2 18 By way of the most summary
of considerations, a majority of the court simply said that "[lthe trial
court did not err in ordering the Board of Commissioners of Walton County
to be made a party defendant in the case. Code Ann. sec. 81A-119(b). '2 19

209. 127 Ga. App. 129, 192 S.E.2d 544 (1972).
210. She also brought action against the party driving the automobile in which her hus-

band was riding.
211. The railroad company was the husband's employer and the action against it was

based upon the Federal Employer's Liability Act.
212. The action charged the county's improper maintenance of a bridge guardrail and

thus fell within the liability specifically imposed by GA. CODE ANN. §95-1001 (Rev. 1972).
213. Lee v. Central of Ga. Ry. 147 Ga. 428, 94 S.E. 558 (1917).
214. The court relied upon GA. CODE ANN. §81A-120 (Rev. 1972).
215. 127 Ga. App. at 131, 192 S.E.2d at 546.
216. "Nothing in Code Ann. § 95-1001 limits venue to courts within the county of the

governmental defendant." Id. at 132, 192 S.E.2d at 546.
217. 229 Ga. 173, 190 S.E.2d 39 (1972).
218. This order was in response to a motion by the municipality that the board of commis-

sioners be made a defendant.
219. 229 Ga. at 175, 190 S.E.2d at 41. In a dissenting opinion, Justice Gunter urged that

complete relief could have been accorded between the original parties to the action and that
therefore the statute relied upon by the majority was not applicable to the case. Id. at 177,
190 S.E.2d at 42.

In one other decision of the period, Emanuel County School Dist. v. Portwood, 126 Ga. App.
60, 189 S.E.2d 868 (1972), a wrongful death action was brought against the school district
arising from the alleged negligent operation of the district's vehicle by a school principle. The
court of appeals upheld a denial of a motion for summary judgment, concluding that there
was an issue of fact as to scope of employment.
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Zoning

In many of the contests which arise over the local government's exercise
of the zoning power, the element of time is a crucial factor. Gifford-Hill &
Co. v. Harrison0 makes this point. There the plaintiff had applied for a
permit to use certain property for a stone crushing operation, a use for
which that property was then zoned. Following the planning commission's
denial of the permit, the county governing authority rezoned the property
in issue and then denied the plaintiff's appeal from the planning commis-
sion.2 2 ' Holding error in the county's action, a majority of the supreme
court declared that the plaintiff had been entitled to the use permit at the
time of its original application. 222 The court emphasized that the county
governing authority "cannot deny or postpone authorization for a permit-
ted use with a view toward rezoning said land in the future so as to prohibit
by rezoning a use that was permitted at the time the application was either
denied or postponed. '222 The trial court's dismissal of the plaintiff's peti-
tion for mandamus was reversed.224

Two other such controversies found the court less sympathetic to the
property owners. In Kraemer v. DeKalb County,225 the question was
whether the trial court had erred in issuing an interlocutory injunction
against the use of a driveway by one to whom the county had mistakenly
granted a permit.22

' Although the driveway had been constructed and was
in use, the court upheld the trial court's action. The court said that the
injunction did not prevent utilization of the property, that another exit
existed, that no large expenditure had been made, and that no irreparable
harm would result until a jury could determine the issues in the case.2 2

Again, in Gray v. DeKalb County ,22 a majority of the court upheld the

220. 229 Ga. 260, 191 S.E.2d 85 (1972).
221. The rezoning ordinance prohibited a crushed stone operation on the property.
222. Thus, said the court, the planning commission had no legal right to deny the applica-

tion at that time. The court said that although the home rule amendment of the constitution
gave counties direct power to zone, it did not either enlarge or diminish that power. 229 Ga.
at 264, 191 S.E.2d at 88.

223. 229 Ga. at 266, 191 S.E.2d at 89. The court did agree that the applicant would have
to meet all reasonable conditions and requirements imposed on the use of the land. Id. at
265, 191 S.E.2d at 89.

224. The plaintiff's use of the property would continue for a time under the rezoning
provisions as a nonconforming use.

In Forsyth County Bd. of Comm'rs v. Adams, 228 Ga. 845, 188 S.E.2d 790 (1972), the
plaintiff sought to mandamus the county to reinstate a special use permit for his tract of land.
The court held that whether plaintiff had completed sufficient work so as to prevent his
permit from lapsing under the county's regulations was an issue of fact and was not to be
decided by the judge on the pleadings alone.

225. 229 Ga. 852, 195 S.E.2d 19 (1972).
226. Apparently, the county had not noticed the driveway in the plans approved, but the

entrance which it provided was specifically prohibited by a rezoning ordinance.
227. No destruction of the driveway had been ordered, the court said.
228. 230 Ga. 95, 195 S.E.2d 914 (1973).
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county's power to enjoin the building of a house because it was within ten
feet of the property line as prohibited by a zoning ordinance. It did not
matter that the county had granted a building permit, or that it failed to
discover the violation until eight months after construction began at which
time the house was at least 90% completed. Rather, the court noted that
the builder had been in the business for 25 years, that he kept up with
zoning regulations, and that he had not shown that moving the house
would result in irreparable harm.22

In addition to the time element in zoning, the factor of notice is fre-
quently litigated. In Barrett v. Daffron,22 ° for instance, the county at-
tempted to vacate an earlier rezoning resolution on the ground that proper
notice of the rezoning action had not been provided. 21 The court of appeals
reviewed the notice requirements of the zoning regulations and concluded
that the signs posted by the county had been placed on the proper
"street. '2 2 Consequently, the county was not permitted to vacate its rezon-
ing resolution.

More typical was F.P. Plaza, Inc. v. Waite,2 in which notice sufficiency
was challenged by property owners. There the county's rezoning of land
located on the county boundary line was attacked by property owners in
the adjoining county, 234 on the grounds of unconstitutional notice provi-
sions.2 3

5 Reviewing those provisions, the supreme court noted that although
notice by publication was not required for the preliminary hearing by the
planning commission, 3 that commission's only power was to make recom-
mendations to the governing authority.27 Thus, notice deficiency at this
stage did not assume constitutional proportions as long as sufficient notice
was provided prior to the hearing before the governing authority. 231 In this
respect, the zoning regulations required notice by publication and it was

229. Justice Hawes dissented on the ground that the county had had sufficient construc-
tive notice of the violation and that requiring the removal of the house would perpetrate an
injustice. Id. at 97, 195 S.E.2d at 917.

230. 126 Ga. App. 601, 191 S.E.2d 494 (1972).
231. The county conceded the invalidity of its attempt if the notice was held to be suffi-

cient.
232. I.e., upon the road that constituted the only access to the property.
233. 230 Ga. 161, 196 S.E.2d 141 (1973).
234. The court noted the question of standing for these property owners as a very interest-

ing one, but not necessary for decision in this case.
235. Both due process and equal protection violations were alleged.
236. The requirements for this preliminary hearing were for sign posting and the mailing

of notice to apecified property owners.
237. The court emphasized that the planning commission possessed no authority to re-

zone property.
238. "Procedural due process is afforded if an affected party has an opportunity to be

heard at any time before the rezoning decision is reached by the county governing authority."
230 Ga. at 163, 196 S.E.2d at 144.
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conceded that such notice had been given in this case. Accordingly, no
constitutional violations had been shown.223

Authorities

Collins v. Nix °0 involved a proceeding which revolved around the proper
method of filling vacancies on a county hospital authority board. The
evidence showed that vacancies had originally been filled in a manner
which was continued despite a 1964 statute providing for the use of another
method unless the board adopted a resolution otherwise. Although no such
resolution had then been adopted, the court nevertheless held the 1964
statute directory only, and that the actions of the board, both in continuing
to appoint members under the original procedure and in later formally
adopting the resolution retaining that procedure, must be upheld.24'

In Mitchell County Hospital Authority v. Joiner,2 4 2 the supreme court
held that the authority had failed to support its motion for summary
judgment in defending a tort action. The court noted that the plaintiff did
not seek to hold the authority liable under the doctrine of respondeat
superior, but rather upon the theory of independent negligence in permit-
ting an alleged negligent physician to practice when his incompetency was
known. These allegations, the court concluded, raised questions of fact as
to the authority's liability . 3

Rapid Transit

In 1964 the constitution was amended so as to authorize the creation of
a rapid transit system in the Atlanta metropolitan area,2 4 and since that
time various steps have been taken to implement the system. During the
current survey period, a number of facets of the system were challenged
in the courts, and little more than mere mention of these episodes can be
made here.

The most basic and broadscale attack was the one encompassed in
Camp v. Metropolitan Atlanta Rapid Transit Authority. 2 4 That taxpayer's
action presented a barrage of legal objections, all of which were rejected
by the Georgia Supreme Court.' 8 The court upheld the ratification of the

239. In one other decision, Lee v. Warren, 230 Ga. 165, 195 S.E.2d 909 (1973), the supreme
court held that because the county's zoning ordinances had been adopted for the "public
accommodation," the county possessed standing to enforce an implied dedication of certain
property from a developer.

240. 125 Ga. App. 520, 188 S.E.2d 235 (1972).
241. Judge Evans wrote a special concurrence. Id. at 525, 188 S.E.2d at 237.
242. 229 Ga. 140, 189 S.E.2d 412 (1972).
243. Justice Gunter dissented. Id. at 143, 189 S.E.2d at 414.
244. GA. CONST. art. XVII, §1, 1-5 (1945), GA. CODE ANN. §§2-8601 to -8605 (Supp.

1972).
245. 229 Ga. 35, 189 S.E.2d 56 (1972).
246. They had also been rejected by the trial judge in the case.
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constitutional amendment as a local one, by viewing it not to directly
affect the state as a whole." 7 The statute creating MARTA24 was declared
not violative of the title-and-subject-matter requirement of the constitu-
tion24-it dealt only with one general subject and its title provided suffi-
cient notice of its contents. The sales and use tax which was enacted to
support the system was held non-discriminatory, the court declaring that
"there is no requirement that the persons paying the taxes receive equal
benefits from the facilities for which the taxes are used. ' 250 The constitu-
tional amendment was held to provide full authority for the imposition of
a tax for operational expenses of the system, and the local governments'
assignment of tax funds from the state treasurer directly to MARTA was
declared not to constitute an unlawful delegation of legislative power. 25

1

The tax was characterized as uniform within the limits of the local govern-
ments levying it, and was held not to violate the constitution's command
that taxes be imposed by general law.212 Thus, injunctive relief was denied
and the plaintiff's complaint was dismissed.

Following the Camp decision, and considerably more focused in thrust,
was the controversy presented to the court of appeals by Henderson v.
County Board of Registration & Elections.253 This was an election contest,
arising from the approval by voters of Fulton County of a contract between
the county and MARTA. 254 The court held that under material statutes the
trial judge could conduct a recount of ballots without a jury,2 55 and that
the judge properly disregarded certain irregularities when it was not shown
that they would have changed the election result. 256 Consequently, the trial
court's confirmation of the results of the election was affirmed. 257

247. Thus, it had been proper to submit it only to the voters of Atlanta and the affected
counties.

248. Ga. Laws, 1965, pp.2243-2279, and later amendments.
249. GA. CONST. art. In, §7, 8 (1945), GA. CODE ANN. §2-1908 (Rev. 1948).
250. 229 Ga. at 40, 189 S.E.2d at 61.
251. Also declared safe from this objection was a provision of the Fulton County tax

resolution which incorporated future amendments to the sales and use tax statute. Id. at 42,
189 S.E.2d at 62.

252. The court said that the creating constitutional amendment specifically provided for
the exercise of authority by either special or general law. Id. at 46, 189 S.E.2d at 64.

253. 126 Ga. App. 280, 190 S.E.2d 633 (1972).
254. The grounds of the contest were certain irregularities allegedly permitted by election

officials at two precincts and errors in counting all ballots.
255. The two principal issues for which jury determination had been argued were irregu-

larities at polling places and the marking of certain ballots.
256. This point was also used in rejecting the argument for the necessity of jury considera-

tion.
257. In Henderson v. Metropolitan Atlanta Rapid Transit Authority, 229 Ga. 669, 193

S.E.2d 845 (1972), the supreme court relied upon the affirmance of this referendum to dismiss
an appeal for an injunction to restrain the State Revenue Commissioner from collecting the
sales tax under authority of the challenged contract.

In Ollila v. Graham, 126 Ga. App. 288, 190 S.E.2d 542 (1972), the court of appeals held
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LEGISLATION

Home Rule

Ratified in the November 1972 general election was a self-executing
amendment to the Georgia Constitution which was referred to in some
circles as a home rule measure. This amendment authorized counties,
municipalities, or combinations of counties and municipalities, to provide
services in enumerated governmental areas such as police and fire protec-
tion, garbage collection, public health facilities, street and road construc-
tion, recreational areas, sewage disposal, water distribution, public hous-
ing, urban redevelopment, public transportation, planning and zoning,
libraries, terminal and dock facilities, building codes, and air pollution
control.25

The other development of note was the 1973 General Assembly's amend-
ment of the municipal home rule statute of 1965. That statute was changed
so that it now authorizes the municipal governing authority to fix its own
compensation.5 9

Regulation

Two measures relating to the sale of alcoholic beverages in counties and
municipalities might be mentioned. First, an applicant for a license must
furnish to the county or municipality a complete set of fingerprints, which
is to be used to determine whether the applicant has been engaged in
criminal activity within the preceding two years. ' Second, more local
control was authorized for licenses for the sale of alcoholic beverages by
the drink for consumption only on the premises. As to distances from
churches, schools, and college campuses, such licensees were declared sub-
ject to special regulation by counties and municipalities. '

Another matter designated subject to regulation by counties and munici-
palities was the development of land previously used as a burial place for
human remains. Before such land can be developed, a permit must be
obtained from the municipal or county governing authority, and this per-
mit is not to be issued until suitable arrangements for reinterment have
been made. 22

The uniform act regulating traffic on highways was amended so that all

the proper defendant in such election contests to be the Fulton County Board of Registration
and Elections which resided in Fulton County, and not the supervisor of elections who resided
in DeKalb County. Consequently, it held the DeKalb Superior Court without jurisdiction of
such a contest.

258. Ga. Laws, 1972, p. 1552.
259. Ga. Laws, 1973, p. 778.
260. Ga. Laws, 1973, p. 12.
261. Ga. Laws, 1973, p. 610.
262. Ga. Laws, 1973, p. 318.
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local authorities can adopt all or a portion of the act.263 Previously, counties
with a population of less than 108,000 had been excluded from utilization
of the statute.

Finally, the county's regulatory power over mobile home permits was
expanded to encompass the requirement of annual permit renewals." 4

Officers and Employees

At least two of the statutes enacted at the session under scrutiny dealt
with officers and employees of municipalities. First, the governing author-
ity of each municipality was empowered to appoint a judge of its corporate,
police, recorder's, or mayor's court.2 1

5 Second, the statute creating the joint
municipal retirement system was amended to include local civil defense
organizations and to authorize the Civil Defense Division of the State to
establish a retirement plan for employees of these local organizations. 26

At the county level, the office of county surveyor came under attention
by a statute seeking to operate when no person holds such office. This
statute declares that the duties of the county surveyor may be performed
by "any person, a citizen of the State of Georgia and holding a current and
valid certificate of registration as a land surveyor issued by the State Board
of Registration for Professional Engineers and Land Surveyors .... ,211

Taxation

Of the numerous taxation measures passed by the 1973 General Assem-
bly, the first two to be mentioned are interesting contrasts in approaches.
First, the legislature commanded municipalities and counties to impose an
additional "excise tax" upon the sale of malt beverages. The amount of
this additional tax is to be not more than 3.5 cents, nor more than 5 cents,
per 12 ounces of beverage. 28 Looking in the opposite direction, the General
Assembly also prohibited municipalities, counties, or other political subdi-
visions from collecting a tax "on persons traveling in air commerce,
whether on regularly scheduled commercial airlines, chartered air flights,
or in privately owned civil aircraft, or on the carriage of persons traveling
in air commerce or on the sale of air transportation or on the gross receipts
derived therefrom .... ,,269

By far the most heralded measure enacted by the 1973 legislature was
that known as "House Bill No. 1," the property tax relief statute. 28 This

263. Ga. Laws, 1973, p. 98.
264. Ga. Laws, 1973, p. 575.
265. Ga. Laws, 1973, p. 489.
266. Ga. Laws, 1973, p. 446.
267. Ga. Laws, 1973, p. 639 at 639.
268. Ga. Laws, 1973, p. 328.
269. Ga. Laws, 1973, p. 483 at 483.
270. Ga. Laws, 1973, p. 475.
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enactment allocates $50,000,000 among counties, with tax relief to be cred-
ited to individual home owners in an amount equal to a $1,000 increase in
homestead exemption. A remaining amount will be distributed among
counties to reduce ad valorem taxes. Distribution is to be based on a school
child average-daily-attendance formula. The money is to be used for road
work, thus relieving the counties of a tax burden so that millage can be
reduced. This statutory scheme will exist subject to being re-funded each
year by the General Assembly.2 1

The remaining statutes also dealt with ad valorem property taxation.
One of these empowered local tax commissioners and tax collectors to
collect penalty fees for the late purchase of motor vehicle tags.2 72 Another
exempted from ad valorem taxation the property of nonprofit hospitals
used in connection with their operation, and "provided that such hospitals
have no stockholders and no income or profit which is distributed to or for
the benefit of any private person, and are subject to the laws of Georgia
regulating non-profit or charitable corporations." '

2
3 Finally, the remaining

statute provided for appeals from decisions by county boards of equaliza-
tion by either the taxpayer or the county board of tax assessors.27

Finances

One enactment of financial significance during the survey period was the
statute which broadened the investment powers of municipalities and
counties to include "[clertificates of deposit of banks which have deposits
insured by the Federal Deposit Insurance Corporation ... .

Another broadening statute was an amendment to the Revenue Bond
Law which expanded its definition of "undertaking" to include systems,
facilities, and the like, "used or useful in connection with the collection,
treatment, reuse of disposal of solid waste .... ,216

Schools

Finding the existence of an "urgent crisis" in Georgia public education,
the 1973 General Assembly authorized the boards of education of munici-
pal, county, and independent school systems to purchase liability insur-
ance for the protection of "members of the boards of education, superin-
tendents, teachers, principals, and other administrators and employ-
ees. . . ."" The amount of insurance is in the discretion of the board, and
is to protect against damages arising out of the performance of school

271. Id.
272. Ga. Laws, 1973, p. 781.
273. Ga. Laws, 1973, p. 19.
274. Ga. Laws, 1973, p. 709.
275. Ga. Laws, 1973, p. 1192 at 1193.
276. Ga. Laws, 1973, p. 588 at 588-89.
277. Ga. Laws, 1973, p. 1267 at 1268.
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duties. In lieu of obtaining the insurance, boards of education are also
authorized to defend civil and criminal actions brought against their em-
ployees. The expenditure of public funds for these purposes is expressly
authorized."'

Meetings of county boards of education were also a subject of legislative
attention. The board is to hold a regular meeting during each calendar
month, is annually to determine the date of the meeting, and is to publish
this date or the date of a changed meeting in a specified manner. 79

Assistance

Potential financial assistance was forthcoming to municipalities and
counties on at least two noteworthy fronts. First, the State Department of
Transportation was authorized to provide local governments with support
for research and with project grants to supplement federal funds for the
study, planning, and development of mass transportation services and
facilities. 80

Secondly, the Department of Transportation was also empowered to
provide financial support to local governments for "clearing, dredging, or
maintaining free from obstructions the ports, seaports or harbors of this
State. ,281

Jails

Both municipalities and counties were the objects of the 1973 legislation
which provided minimum state-wide standards for jails. Among other
standards, this enactment requires a full-time jailer on duty at all times
of incarceration, semiannual fire safety inspections, and inspections for
matters of sanitation."82

Electricity

A highly controversial measure in the 1973 legislature was the Georgia
Territorial Electric Service Act.3 This lengthy statute seeks to provide for
the assignment, or to declare unassigned, of all territory in the state to the
suppliers of electricity. The Georgia Public Service Commission is dele-
gated a leading role in evolving this assignment as between the Georgia
Power Company, the rural electric cooperatives, and municipal power sys-
tems. Provision is made for the status of areas within newly created munic-
ipalities and for areas annexed to municipalities. All electric suppliers are

278. Ga. Laws, 1973 p. 1267.
279. Ga. Laws, 1973, p. 700.
280. Ga. Laws, 1973, p. 720.
281. Ga. Laws, 1973, p. 1407 at 1407.
282. Ga. Laws, 1973, p. 890.
283. Ga. Laws, 1973, p. 200.
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prohibited from applying unreasonably discriminatory rates and charges,
and enforcement powers are vested in the Georgia Public Service Commis-
sion.

2 1
4

Flouridation

The State Board of Human Resources was authorized to require the
flouridation of water supplies in "incorporated communities," but with the
exception that any county or municipality can escape this requirement by
a referendum decision. The flouridation requirement is also conditioned
upon the state's providing the funds for the equipment and installation.2 8 5

Libraries

The 1973 General Assembly amended the County Law Library Act to
redefine the board of trustees, to include traffic cases in the court of ordi-
nary under the provisions of the statute, and to authorize the use of the
funds to pay for the services of a librarian.2 e

Authorities

The statutory provisions relating to hospital authorities were broadened
so as include the equipping of hospitals and other medical facilities and
the construction of medical office buildings in the projects which hospital
authorities are authorized to undertake.2 8

1

284. Id.
285. Ga. Laws, 1973, p. 148.
286. Ga. Laws, 1973, p. 430.
287. Ga. Laws, 1973, p. 190.
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