
INSURANCE
By MAXIMILIAN A. POCK*

Of the 52 "insurance" cases decided during the past survey year, only
five are cases of first impression in this state and less than half merit
careful scrutiny and comment. Seven address themselves solely to techni-
cal points of procedure in an insurance integument and the remainder,
though concerned with the substantive law of insurance, are devoid of
those elements of novelty or factual twists which would commend them for
critical analysis.

The cases decided during the past survey year will be discussed in con-
formance with the general outline and subject matter classifications em-
ployed in past years, Where certiorari has been applied for but not dis-
posed of during the survey period, this fact will be indicated in the foot-
notes.

ATTORNEY'S FEES AND STATUTORY PENALTIES

One wonders if the General Assembly of Georgia would have bothered
to pass the statute on attorney's fees and penalties' over 100 years ago had
it been able to presage that this statute would virtually become a dead
letter. As Mr. Justice Evans recently pointed out in one of his biting albeit
resigned dissenting opinions:

It is a rare case indeed, when penalty and attorney's fees are awarded for
bad faith, that such case runs the gauntlet of the Court of Appeals and
the Supreme Court and comes out unscathed. Almost all of them end in
a requirement that the verdict of the jury be modified and that penalty
and attorney's fees for bad faith be written off.2

This statement appears valid despite the fact that of the 52 cases decided
during this survey period, seven involved attorney's fees and as many as
three were resolved in favor of the claimant. Lest it be thought that this is
a better track record then is customary, it should be pointed out that the
successful cases were rather cut and dried. In Bass v. State Farm Mutual
Automobile Insurance Co.' the insurer raised multiple defenses, all of
which had been adjudicated in this state contrary to its contentions, and
most of which had been adjudicated in recent cases where the same insurer
had been the named defendant. It was held that the attempt to relitigate
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these very issues raised a jury issue on the question of bad faith. In
Hanover Insurance Co. v. Hallford the insurer refused to pay a claim
under a homeowner's policy on the grounds that it had not received a
notice of loss when the evidence was undisputed that such notice was in
fact received. Similarly, in United Insurance Co. of America v. Walton5 the
insurer refused to pay a claim on the grounds of fraud in the face of a clear
policy provision precluding the defense of fraudulent procurement. It was
held in both cases that the evidence authorized a verdict for attorney's fees
and penalty.

One double-barreled core principle, reiterated to the point of surfeit,
appears to have doomed most attempts to obtain redress for bad faith. It
is that a finding of bad faith is not authorized if the evidence is such that
a finding in accordance with the contentions of the insurer would have
been authorized,6 or, if the verdict recovered against the insurer is less than
the amount demanded in the petition. The only exception to the latter
seems to be the situation where the insurer, instead of haggling over the
extent and amount of its liability, has denied any liability to the plaintiff
whatsoever. Thus, where the plaintiff had demanded $15,000 in his com-
plaint but had only received a verdict for $4100, the discrepancy was not
fatal to his recovery of attorney's fees and penalty because the insurer had
denied all liability in its answer although the existence though not the
amount of its liability was undisputed.7 It has been said that such denial
of liability need not be explicit. An offer of payment by the insurer which
is grossly inadequate may be tantamount to a refusal to pay and thus a
denial of liability.8 However, in practice this principle is cautiously ap-
plied. Thus in Boston-Old Colony Insurance v. Warr' the claims adjuster
for the insurer testified that the amount offered the insured was approxi-
mately $400 or $500 less than the amount to which he was plainly entitled
under the terms of his collision policy because the adjuster had erred in
assuming that the insured could not recover for depreciation. The court
held that the offer was not low enough to raise a jury question whether it
amounted to an absolute refusal to pay and if so, whether there was bad
faith in such refusal.

State Farm Mutual Automobile Insurance Co. v. Harper° and Georgia
Farm Bureau Mutual Insurance Co. v. Calhoun" raised the recurring prob-

4. 127 Ga. App. 322, 193 S.E.2d 235 (1972).
5. 127 Ga. App. 857, 195 S.E.2d 295 (1972).
6. Recently applied in Boston-Old Colony Ins. Co. v. Warr, 127 Ga. App. 364, 193 S.E.2d

624 (1972) and in Norfolk & Dedham Mutual Fire Ins. Co. v. Cumbaa, 128 Ga. App. 196,
196 S.E.2d 485 (1972).

7. Hanover Ins. Co. v. Hallford, 127 Ga. App. 322, 193 S.E.2d 235 (1972); accord, United
Ins. Co. of America v. Walton, 127 Ga. App. 857, 195 S.E.2d 295 (1972).

8. Firemen's Ins. Co. v. Allmond, 105 Ga. App. 763, 125 S.E.2d 545 (1962).
9. 127 Ga. App. 364, 193 S.E.2d 624 (1972), petition for cert. filed.
10. 125 Ga. App. 696, 188 S.E.2d 813 (1972).
11. 127 Ga. App. 213, 193 S.E.2d 35 (1972).
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lem of whether interposing defense based upon a question of general insur-
ance law or construction of standardized policy provisions could raise a
jury question on bad faith. It was held that it could not, at least where
other jurisdictions have differing holdings on the identical point. It may
be doubted that the statute mandates such restrictive interpretation. Even
if a question is open and difficult of resolution, a showing that the insurer
denied the claim primarily because it wanted to bring a test case to settle
the question once and for all should open the question of bad faith to the
jury. Test cases which allow greater future economies and certainty in the
administration of claims are laudable, yet they accrue to the benefit of the
insurer. If the insurer wanted to bring a test case at the expense of the
insured, it should at least be required to vindicate its good faith by offering
to defray the expense of litigation. 2

The Georgia statute on attorney's fees and penalties appears in need of
revision. Although it would not be unconstitutional to do so," it would
perhaps be unfair to shift the entire risk of successful litigation to the
insurer by imposing attorney's fees and penalties when it unsuccessfully
contests a claim. This change would dragoon insurers into settlements of
truly debatable claims and result in higher expenses to the premium pay-
ing public. Penalties should be reserved for contumacious conduct and bad
faith obstructionism. However, there appears no reason why an insured
should not get his reasonable attorney's fees whenever the insurer unsuc-
cessfully defends claims. The public expects full coverage for economic
risks. By definition the net recovery after deducting attorney's fees is al-
ways considerably less than the amount which the court determines is
necessary to offset the economic loss actually sustained. Surely laymen
look upon the net rather than the gross recovery as the benefit they expect
from their policies. 4 Despite the fact that such added liability upon the
insurer would be reflected in higher premiums to the public, it would be
more in keeping with the indemnity principle than the system which now
prevails.

While it would be difficult to amend the existing statute so as to remove
all the barnacles with which it has become encrusted in over 100 years of
restrictive judicial interpretation, it would be easy to leave it intact for bad
faith refusals to pay and to add another section making all insurers liable
for attorney's fees if they unsuccessfully defend claims. If such surgery is
deemed too drastic, the General Assembly might opt for some form of pro-
rating between the insured and the insurer so as to approximate the ideal
of full compensation.

12. E.g. Seguin v. Continental Serv. Life & Health Ins. Co., 230 La. 533, 89 So.2d 113, 55
A.L.R.2d 1014 (1956).

13. Life and Cas. Ins. Co. v. McCray, 291 U.S. 566 (1934).
14. See generally R. KEETON, BASIC TEXT ON INSURANCE LAW 457 (1971).
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CANCELLATION OF POLICY

The Georgia Insurance Code provides that the interest of a lienholder
under a loss payable clause cannot be destroyed unless a copy of the can-
cellation notice is dispatched by at least first class mail to the lienholder
shown in the policy. This statutory procedure must be strictly complied
with as is shown by Reserve Insurance Co. v. Ford Motor Credit Corp.5

Although the correct name of the loss payee in that case was Ford Motor
Credit Company it was described as Ford Motor Credit Corporation in the
loss payable endorsement procured by the insured. In attempting to cancel
the policy for nonpayment of premiums the insurer used neither version
of the payee's name but instead contented itself with a notice sent to "Ford
Motor Corporation, Alabany, Ga." vhich was never received. It was held
that the insurer could have effected cancellation either by using the correct
name of the loss payee or the wrong name which appeared in the policy.
However, using a name which was so different from either designation of
the loss payee as to import a different entity altogether, especially when
coupled with the fact that the notice revealed only a city but not a street
address, could not satisfy the statute.

The statutory procedure must also be strictly complied with in regard
to the principal insured. Where, instead of delivering the notice in person,
the insurer dispathces it by first class mail, it must obtain a receipt of
mailing in order to perfect cancellation. Mailing alone, even if clearly
proven, does not satisfy the statute."

CONSTRUCTION AND DEFINITIONS

The rule Contra Proferentem does not come into play until the court,
having exhausted all reasonable possibilities for reconciling conflicting lan-
guage, determines that there is an ambiguity. Although uniform in their
formulation of rules of construction and painstaking in their analysis,
Georgia cases on ambiguity do not lend themselves to rubric. Complex
semantic techniques appear to mask a process of decision-making which
is rather more simple, one that involves the court's basic sense of fairness.
In Welch v. Gulf Insurance Co. 7 a beauty shop operator had negligently
ignited her client's hair while administering a hot oil shampoo. The home-
owner's policy involved contained two exclusions from liability for bodily
injuries. The first excluded liability in connection with professional serv-
ices including but not limited to cosmetic or tonsorial services. The second
excluded liability in connection with business pursuits except activities

15. 127 Ga. App. 193, 192 S.E.2d 925 (1972) applying GA. CODE ANN. § 56-2430 (Rev.
1960).

16. Georgia Farm Bureau Mut. Ins. Co. v. Gordon, 126 Ga. App. 215, 190 S.E.2d 447
(1972), petition for cert. filed.

17. 126 Ga. App. 115, 190 S.E.2d 101 (1972), petition for cert. filed.
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which are ordinarily incident to non-business pursuits or to the occupancy
described in the policy. The endorsement which contained these exclusions
listed the occupancy as a beauty parlor. It was held that the two exclusions
were repugnant to each other. The first excluded liability for the very
services for which liability was accepted under the second. Hence the
provisions most favorable to the insured was applied.

One may doubt whether the court had exhausted reasonable possibilities
for reconciliation. Two possibilities come to mind. First, the policy ex-
cluded professional services but covered business pursuits incident to the
described occupancy. Surely the etymological range of these two expres-
sions are not identical. It is certainly not captious to assume that there are
certain business pursuits which do not embrace the rendition of profes-
sional services. In the case of a beauty parlor the sale of cosmetics would
be a covered business pursuit while a scalp treatment would be an ex-
cluded professional service.

Second, the policy did not define business pursuit but did list certain
professional services. Under the rule that the specific provision controls the
general it might have been argued that business pursuits were covered even
if they involved professional services so long as they did not involve ton-
sorial services.

Why then were these devices, so readily resorted to in other cases, not
employed here? Because the entire tenor of the policy, its perversely convo-
luted language and its maze of confusing subheadings were felt to complete
the rout of any but the most astute and legally trained reader. Thus there
may have been no technical ambiguity. For lack of a better term one might
call it a "constructive" ambiguity, the difference between the broad and
vague promise held out by the policy and the limiting effect of its agate
type. It was this latter difference which created the repugnancy.

DISEASE

The term "disease," if otherwise undefined in a health insurance policy,
will be liberally construed to include exogenous obesity. This comports
with the general definition of the term in Black's Law Dictionary as "a
deviation from the healthy or normal condition of any of the functions or
tissues of the body."' 8 Although the particular facts of the case involved
revealed that obesity had already caused a number of clearly diagnosable
dysfunctions, such as urinary incontinence and cystitis, the opinion indi-
cates that obesity, at least severe obesity, may qualify as a present "dis-
ease" even before there are any outward manifestations of disorders just
because it is a statistically established present impairment of one's long
term health. To hold otherwise would mean that a patient, in order to
obtain idemnity from his insurer, would have to delay obtaining medical

18. Aetna Life Ins. Co. v. Sanders, 127 Ga. App. 352, 193 S.E.2d 173 (1972).

1974]



MERCER LA W REVIEW

treatment for diseases, which medical science tells us are incipient, though
not developed to the extent that they can be positively diagnosed.

It might be observed that the decision does not close the traditional
escape hatches available to an insurer which is unhappy with judicial
interpretation of its contracts. It may either inject a more restrictive defini-
tion of "disease" into its policy or expand its specific exclusions of certain
forms of therapy or operations.

INCURRED MEDICAL EXPENSES

The medical payments coverage of an automobile insurance policy stip-
ulated that the insurer "pay all reasonable expenses incurred within one
year from the date of the accident for necessary medical . . . services...
to or for any . . . person who sustains bodily injury caused by acci-
dent. . . .."' Plaintiff's minor daughter sustained injuries in a covered
accident which required plastic surgery. Plaintiff contracted and paid for
the operation before the one-year period had expired. The operation itself
was performed shortly after it had expired. Was the expense incurred
before or after expiration of the crucial period?

While noting a division of authority in other jurisdictions, the court of
appeals 9 simply opted for the dictionary meaning of "incur" which denotes
"becoming liable or subject to". Expenses are thus "incurred" as soon as
the insured makes payment under a valid contract for necessary medical
services no matter when these are to be performed. A question left open,
because it was not raised by the precise facts of the case, is whether expen-
ses are "incurred" the very moment the insured enters into an enforceable
contract for necessary services if they are to be both performed and paid
for later.

The court also made short shrift of the insurer's contention that the
plaintiff had no standing to sue. Since parents are liable for their minor
children's necessaries, the plaintiff had "incurred" expenses within the
terms of the policy which committed the insurer expressly to pay expenses
incurred for any person who sustains injury. Thus the injured and the
promisee or beneficiary of the policy may be different persons.

NEWLY ACQUIRED AUTOMOBILE

In LaSalle National Insurance Co. v. Popham,20 a case of first impres-
sion in this state, the defendant in a declaratory judgment action to deter-
mine coverage had owned a Ford and a Chevrolet insured by different
companies. He disposed of the Ford by returning it to its former owner2

19. 127 Ga. App. 213, 193 S.E.2d 35 (1972).
20. 125 Ga. App. 724, 188 S.E.2d 870 (1972).
21. Just how the Ford was disposed of was not clearly revealed in the opinion which

merely stated that it was "returned" to the insured's half-brother from whom he had origi-
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and on the same date tentatively traded his Chevrolet for a Dodge and
closed the transaction two days later by delivering his Chevrolet to the
seller and taking delivery of the Dodge. He cancelled his policy on the
Chevrolet but not his policy on the Ford and shortly thereafter became
involved in a fatal collision while driving his Dodge. He contended that the
Dodge was intended to replace the Ford and was thus covered under the
subsisting Ford policy which included a newly acquired automobile "if the
newly acquired automobile replaces an owned automobile covered by this
policy . . ." The court held that his intent was irrelevant in light of the
literal meaning of the phrase "it replaces an automobile" which denotes
accomplishment of an actual substitution of one automobile for another as
an objectively ascertainable present fact. When the defendant acquired the
Dodge and put it into service it could not possibly qualify as a replacement
for the Ford since he had disposed of the Ford two days earlier. It could
only be an objective replacement for the one and only automobile he owned
until the exchange occurred. Any other construction would require interpo-
lation of the phrase "intended to replace" for "replaces" which would only
be justified if the word "replaces" were in any way ambiguous.

This reasoning appears to falter on the debatable assumption that the
word "replace" as used by the insurer has only a single irrefragable mean-
ing. The newly acquired automobile clause is simply not tailored to the
realities of this case. Supposing the defendant had traded both cars for the
Dodge. What fact other than his intent evidenced by cancelling the Chev-
rolet policy and continuing the Ford policy in order to benefit from its
extended coverage, would provide us with a hint as to which car was
replaced by the Dodge? Or could it be seriously argued that the clause
would not apply at all in such case because the newly acquired automobile
had not replaced a particular covered automobile but his entire transporta-
tion system consisting of covered and noncovered automobiles? Given the
narrow time-frame of the transactions involved which essentially substi-
tuted a single automobile for two automobiles it could be argued that the
interpolation of the phrase "intended to replace", far from transmogrifying
the newly acquired automobile clause, would simply eliminate its ambigu-
ity.

ROBBERY

In United States Fidelity & Guaranty Co. v. Shields12 a messenger could
not get his car started, looked under the hood and discovered someone had
been "messing" with his distributor. He immediately returned to the
driver's seat, found that a money bag was missing and saw a man "walking
fast" down the street, get into a car driven by another man and drive away.

nally obtained it. Id. at 731, 188 S.E.2d at 874.
22. 125 Ga. App. 793. 189 S.E.2d 89 (1972).
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He did not see the money in the possession of either man, nor had he seen
either of them about his car-but there was no one else in sight at that
ttime. Was the loss covered by a policy which defined robbery as "the
taking of insured property. . . by any other overt felonious act committed
in his presence and of which he was actually cognizant"? The court held
that the loss was covered. Cognizance does not require that the custodian
actually see the physical act of acquiring possession or that he must ob-
serve the technical commission of the crime from beginning to end. He
need only be aware of the felonious act while it is still in process and not
merely, by inference, as an afterthought. Awareness of the presence of the
apparent thief hurrying from close proximity of the automobile after dis-
ccovering that the bag was missing satisfies this requirement.

COOPERATION

Proudfoot v. Cotton States Mutual Insurance Co. 13 elaborated a defini-
tive test for determining whether a liability insurer is relieved from its
contractual obligation under the policy because of the insured's failure to
co-operate in the defense of the original action against the insured. The
insured in Proudfoot failed to appear as a witness at the trial. To be
relieved of liability the insurer must show (1) that it acted with diligence
and in good faith in seeking to obtain the insured's attendance at the trial
and (2) that the insured's failure to attend was a wilful and intentional
refusal to co-operate. This burden is not sustained by introducing copious
evidence of prior conversations and interviews wherein the insured had
made a definite promise to attend and that the personal problems that had
prevented her earlier attendance had been resolved. Such evidence may
have bearing upon the insurer's diligence in securing her cooperation but
has absolutely no bearing on her purposeful withholding of it. If the insurer
fails to establish these elements it becomes vulnerable to a directed ver-
dict.2"

Proudfoot also serves as a handy stylistic primer on how not to draft
"reservation of rights" letters. It is an accepted principle that when an
insurer elects to participate in a trial by defending the action, the insurer
is estopped from contending later that the insurance was not effective
unless it gave a timely "reservation of rights" notice. Announcing such
intent to the trial court prior to assuming control of the defense is insuffi-
cient to create an estoppel because the trial court is not an agent of the
insured for purposes of receiving such notice. Even where the notice is

23. 230 Ga. 169, 196 S.E.2d 131 (1973), rev'g in part Cotton States Mut. Ins. Co. v.
Proudfoot, 126 Ga. App. 799, 191 S.E.2d 870 (1972).

24. Proudfoot thus falls back upon the rationale of St. Paul Fire & c. Ins. Co. v. Gordon,
116 Ga. App. 658, 158 S.E.2d 278 (1967), from which the Court of Appeals had retreated
recently.
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communicated to the insured and is replete with oblique references to
"reservations of right" it may be inadequately worded to prevent a later
estoppel. The insurer had written the insured to inform him that should
he fail to attend court in Camden County the insurer would disclaim any
further responsibility in the matter and to withdraw from the defense of
the insured. Instead of making good upon its threat the insurer went ahead
and defended the action anyway. It was held that the threat was merely a
statement of future intent which did not qualify as a present "reservation
of rights" unequivocally indicating to the insured that participation in the
defense of the action would not constitute a waiver of the defenses based
upon the failure to co-operate. On the contrary, the insurer merely stated
the circumstances under which it would not participate in the defense
instead of explaining what would happen if it did participate in defense.
Perhaps a more charitable reading of the letter in question might have
sustained the opposite conclusion. At any rate, this has become a moot
issue, and insurers are advised to go back to their drawing boards to re-
phrase their "reservation of rights" letters and nonwaiver agreements
where necessary.

INDEMNITY-FIRE INSURANCE

Allstate Insurance Co. v. Moody2 involved a litigation context which
appears rather unique. Following a dispute over whether an insured build-
ing could be repaired or whether it should be razed and rebuilt, the insured
and the insurer entered into an agreement to repair which contained provi-
sions for arbitration upon completion and stipulating that the contractor
bbe chosen by the insurer. The fire insurance policy was then cancelled.

While repairs were in progress the house was destroyed by a second fire
without fault of either party, and the insurer claimed excuse on the
grounds that further performance had become impossible because the sub-
jject matter of the compromise agreement had been destroyed. 26 The court
agreed that the compromise agreement may well have become impossible
of fulfillment, and the duty to repair may have become discharged to the
extent that it emanated from that agreement. However, the insurer had
blinded itself to the fact that its obligations were not confined to those
created by the agreement. They were rooted and delineated in the original
insurance policy. The agreement was no more than a contract to fulfill the
original obligation in a specific way which, to the extent that it was carried
out, might constitute a defense pro tanto to an action on the original policy
bbut which could not, until the agreement was executed, relieve the insurer
of its original obligation to make good the fire loss.

The court thus viewed the compromise agreement merely as an accord

25. 128 Ga. App. 300, 196 SE.2d 487 (1973).
26. Relying on GA. CODE ANN. §20-1102 (Rev. 1960).
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which did not become an accord and satisfaction of whatever obligations
the insurer might have had under the original policy until the insurer
performed.2 7 Nonperformance of the accord for any reason, whether it be
an intentional breach or supervening impossibility, allowed the promisee
tto fall back upon the original obligations.

It would also seem that more felicitous draftsmanship would have been
of little avail to the insurer. Even if the agreement had explicitly stipulated
that the very execution rather than the ultimate performance of the com-
promise agreement was to be treated as an accord and satisfaction or a
novation, the underlying obligation to pay the fire loss would not have been
destroyed in the absence of a valuable consideration flowing from the
insurer to the insured.28 Since the insurer was admittedly liable for the fire
loss, a compromise as to the specific manner of satisfying its liability (e.g.
by repair, rebuilding, or a lump sum payment) could not provide valuable
consideration for the discharge, even if intended, of the obligations growing
out of the original policy until the compromise itself is carried out.

INSURANCE COMMISSIONER

The Insurance Commissioner may "inquire into any alleged illegal or
improper conduct of any licensed . . . adjuster" 9 and may "when he
deems it necessary . examine the affairs, accounts, records, documents
and transactions of . . any insurance . . . adjuster".20 In order to carry
out this mandate he is given extensive powers to take depositions, sub-
poena witnesses and compel the production of records "with respect to the
subject of any examination, investigation or hearing conducted by him ." 3

1

The supreme court in Southeastern Adjusters, Inc. v. Caldwel132 made two
significant points in interpreting this statutory framework. First, the Com-
missioner may subpoena witnesses and require the production of records,
papers and documents when investigating any insurance complaints
against an adjuster. The exercise of these investigative powers is not re-
stricted to instances in which a formal hearing or other proceeding is pend-
ing before the commissioner. The subpoena itself may be the first step in
the investigative proceeding and a copy of the complaint need not be
attached to it. Second, if the person against whom investigative proceed-
ings are commenced by subpoena deems himself aggrieved, his proper
statutory remedy3 is to disobey the subpoena, wait until the commissioner
makes an application for a court order to comply with the subpoena, and

27. GA. CODE ANN. §20-1201 (Rev. 1960).
28. GA. CODE ANN. §20-115 (Rev. 1960).
29. GA. CODE ANN. §56-825(b) (Rev. 1960).
30. GA. CODE ANN. §56-209 (Rev. 1960).
31. GA. CODE ANN. §56-215(1) (Rev. 1960).
32. 229 Ga. 4, 189 S.E. 2d 76 (1972).
33. GA. CODE ANN. §56-215(3) (Rev. 1960).
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then to resist the application thereby obtaining a plenary adjudication of
the lawfulness of the subpoena action. This is an adequate statutory or
legal remedy which is preclusive of recourse to equity in the form of an
injunction or restraining order against the commissioner. The courts are
not empowered to quash or modify the commissioner's subpoena. Statu-
tory authority to do so is limited to court proceedings and does not extend
to administrative-investigative procedures.34

In Caldwell v. Standard National Insurance Co. 5 certain independent
insurance agents charged that the so-called "Travelers Group," a corpo-
rate family linked by common ownership, control and management, prac-
ticed unfair discrimination. The alleged discrimination was the Group's
having one of its companies market "group" automobile insurance at sig-
nificantly lower premiums than were charged by another of its companies
when selling the same type of automobile insurance to individuals. Such
practice, when undertaken by a single insurer or by several insurers repre-
senting a single entity, was alleged to violate the statutory prohibitions
against "fictitious grouping" as an instrument of preference and discrimi-
nation.3" The supreme court held that the complainants had misinter-
preted the entire statutory scheme which prohibits arbitrary group rates
as a contrivance to attract subscribers but authorizes disparate premiums
predicated upon such legitimate rate-making considerations as a reduced
expense factor. Thus the statute states that risks may be grouped by classi-
fications for the establishment of rates and minimum premiums which are
"based upon size, expense, management, individual experience, location
or dispersion of hazard, or any other reasonable considerations. '3 7 There
can be no violation where it is shown that mass merchandising utilizes
group solicitation, payroll deduction, electronic processing, and agency
commissions of 5% rather than the usual 20%, which substantially lower
the "overhead" cost of insurance, and that the insurer simply charges a
proportionately lower premium reflecting the savings thus achieved.

INTEREST ON JUDGMENT

Whenever an insurer is sued on an unliquidated claim which, by defini-
tion, does not become liquidated until the verdict is entered, interest will
only be allowed to run from the date of the verdict. However, where the
insurer unequivocally admits liability in some amount less than the
amount of the verdict, interest on that amount may be had from the date
of such admission of liability.38

34. GA. CODE ANN. §38-801(b) (Rev. 1960).
35. 229 Ga. 777, 194 S.E.2d 456 (1972).
36. GA. CODE ANN. §56-713(4) (Rev. 1960).
37. GA. CODE ANN. §56-507(d) (Rev. 1960).
38. 127 Ga. App. 364, 193 S.E.2d 624 (1972),
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LIFE INSURANCE- CHANGE OF BENEFICIARY

In Mitchel v. Mitchel,39 the insured while hospitalized with terminal
cancer purported to substitute his children in place of his wife as benefici-
aries of his life insurance policy by executing one of the insurer's standard
change of beneficiary forms. The form was left with his mother who did
not file the required written notice of the change with the insurer until
three days after the insured's death. In the ensuing contest between the
beneficiaries the insurer stood indifferently by and paid the proceeds into
court. The court held that as a matter of law these facts were sufficient to
effect a change of beneficiary if accompanied by the requisite intent to do
so. Intent presented a question for jury resolution. The court reiterated two
rules of long standing. First, only the insurer could insist upon precise
compliance with the contractual procedure for a change of beneficiary;
and, second, in regard to other contestants the procedure need not be
literally complied with. The insured need only form the requisite intent
and substantially complete all those procedural steps necessary to effect
the change which he is able to complete. However, the application of the
second rule to the facts of this case suggests that it is even less exacting
than its loose formulation suggests. Thus it appears that even if the jury
found that the insured, despite his confinement, could have but did not
make arrangements for immediate filing, this would not necessarily de-
tract from the legal sufficiency of the change of beneficiary but would have
bearing only upon his intent to effect it presently. So long as the insured
takes some overt steps in the direction of changing the beneficiary, sub-
stantial compliance may be found although he has taken fewer steps than
his capabilities would have allowed.4

LIFE INSURANCE-INSURABLE INTEREST

The Georgia Insurance Code predicates an insurable interest in the life
of another either upon "a reasonable expectation of pecuniary advantage
through the continued life, health or bodily safety of another person" or
upon "a substantial interest engendered by love and affection in the case
of individuals closely related by blood or by law. . .. "" This provision has
now been construed to give siblings an insurable interest in each other's
lives. Since the requirements are stated in the disjunctive, one now has an
insurable interest in the life of a brother who dies leaving closer heirs at
law and upon whom one is not financially dependent.

Although one has an insurable interest in one's own life and may thus

39. 126 Ga. App. 664, 191 S.E.2d 587 (1972).
40. This was brought into sharp relief in the concurring opinion. Id. at 665-66, 191 S.E.2d

at 588-89.
41. GA. CODE ANN. §56-2404(1) (Rev. 1960).
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obtain life insurance and designate a beneficiary who lacks insurable inter-
est in one's life, such transaction will be invalidated if it serves merely as
a cloak for gambling. This would be the case where the beneficiary pro-
cures the issuance of the policy at the outset, pays the premiums out of
his own funds, and obtains control of the policy. However, if the benefici-
ary has an insurable interest in his own right, the public policy against
gambling does not come into play and questions of procurement initiatives,
source of funds, and physical control of the policy become irrelevant.2

MARINE INSURANCE

How does a new owner of a houseboat make a prima facie case for
recovery on an "All Risks Yacht Policy" after he discovers that the vessel
had sunk at its moorings for unknown reasons? He need only show that the
boat was afloat, not leaking and to all appearances in good order on the
day of the casualty. This not only overcomes the presumption that a vessel
which sinks at the dock under ordinary lake conditions was not fit to be in
the water but also raises the counter presumption that the sinking was
caused by some extraordinary, although unexplained, occurrence within
the range of risks insured against. Elaborate and highly technical implied
warranties of seaworthiness which can be expected from sophisticated
cargo ship owners under traditional maritime law will not be read into all
risks policies covering a pleasure craft.3

OMNIBUS CLAUSE

The 1966 revision of standard automobile liability policy forms has sub-
stituted the phrase "scope of permission" for "permission" so that, making
allowances for minor variations in wording, the omnibus clause now covers
"any person while using the automobile with the permission of the named
insured, provided his actual use is within the scope of such permission.' 44

Although this change seems designed to weigh against liberal construction
and has therefore met with criticism, it does not appear to have had any
discernible influence upon the construction of the omnibus clause. Georgia
rejects both the "liberal" (hell or high water) rule which covers the permit-
tee so long as the initial use is with the permission of the named insured,
and the "strict" rule which covers the permittee only if his actual use at
the time of the accident is with the permission of the named insured.
Instead, Georgia has adopted the midway-house position of the "minor
deviation" rule which covers the permittee even if he exceeds his permis-
sion so long as his deviation is but slight and inconsequential.4 5 Since

42. United Ins. Co. of America v. Hadden, 126 Ga. App. 362, 190 S.E.2d 638 (1972).
43. Mathis v. Hanover Ins. Co., 127 Ga. App. 89, 192 S.E.2d 510 (1972).
44. See, e.g., R. KEETON, BASIC TEXT ON INsuRANcE LAw 85 (1971).
45. Hodges v. Ocean Accident & Guar. Corp., 66 Ga. App. 431, 18 S.E.2d 28 (1941).
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problems of permission are primarily fact-oriented, rule-formulations are
necessarily somewhat slippery. However, a few parameters can be safely
ventured. "Scope of permission" is not equated with "scope of employ-
ment" as encountered in the law of vicarious liability.46 It is therefore
possible to conclude that a permittee-employee is covered under the omni-
bus clause because a particular trip was within the scope of permission but
that his employer is not liable under respondeat superior because the em-
ployee's trip was outside the scope of his employment and therefore a
frolic. One may conjecture that, as a practical matter, the converse is
unlikely. If it were, the results would be chaotic. The permittee-employee
would be liable but would not be covered. The employer would be vicari-
ously liable but would not be covered either. This would produce an un-
conscionable gap in coverage that would most certainly thwart the expec-
tations for which the liability policy was procured.

It also seems that the application of the "minor deviation" rule appears
more charitable than its formulation suggests. Thus in Phoenix Insurance
Co. v. Bentley 7 an employee was permitted to drive a truck from his place
of employment to his Smyrna home. Both places were located on the
western side of metropolitan Atlanta. On his way home the employee "de-
toured" to the eastern side of metropolitan Atlanta to visit a fellow em-
ployee in the DeKalb General Hospital. The court refused to rule that this
was a major deviation as a matter of law which would annul coverage.
Instead, it held that given the total factual matrix of the case, a jury might
still find that the deviation was only minor. Like similar "permission"
cases, Phoenix slightly blurs the distinction between "deviation without
permission" and "deviation with implied permission." The former admits
that the actual use was outside the permitted use but simply ignores the
discrepancy as a matter of law because of the close time/space relationship
between what was done and what was authorized. The latter postulates
that the actual use was outside the formally permitted use but that the
employer had somehow informally expanded the permitted use by ac-
quiescing in or ratifying a pattern of deviations of an identical or similar
nature in the past. While the latter would admittedly make the most
compelling case for a finding that a given act or trip was covered, the
"minor deviations" rule is much broader as it embraces situations that are
devoid of evidence of past conduct extending the limits of the formal
permission. Indeed, if "minor deviatons" were tested only by whether they
had been acquiesced in or ratified by the employer there would be no need
for the rule at all. A deviation which is somehow authorized ceases to be a
deviation from the permitted conduct but becomes part of the permitted
conduct.

46. Ditmyer v. American Liberty Ins. Co., 117 Ga. App. 512, 160 S.E.2d 844 (1968).
47. 126 Ga. App. 857, 191 S.E.2d 887 (1972), petition for cert. filed.

[Vol. 25



INSURANCE

RELEASE AND SETTLEMENT

In Sollek v. Laseter" the insured and the insurer entered into an elabo-
rate contract designated as an "Agreement and Release" in which the
insured discharged the insurer from any claims resulting from a certain
vehicular collision. The insurer was to pay a lump sum and promised to
make certain other payments in the future depending upon certain contin-
gencies which had not occurred or were not ascertainable at the time the
contract was consummated. These included a $15.00 per diem for each day
the beneficiary was disabled and confined indoors and the payment of
medical, dental and surgical expenses incurred by the beneficiary. Liabil-
ity under each promise was limited to contingencies occurring within 180
days of the date of the contract and to a maximum payment of $2000. Was
this a valid open-ended release or was it, as the insured contended, a
camouflaged contract of insurance which was void because it had not been
filed with the insurance commissioner as an insurance policy49 and had
been issued by an unlicensed agent?5" It was held that the contract was
simply a settlement and compromise of a doubtful tort claim 5' specially
sanctioned by the Insurance Code which provides that adjustments of
claims shall not be deemed to constitute the transacting of insurance. 52

It should be noted that this sweeping holding is limited by the facts of
the case. It is not a carte blanche to insurers who seek to circumvent
regulatory statutes by simply substituting one policy for another and desig-
nating the substituted policy as a release or settlement. It appears that to
avoid classification as a contract of insurance the open-ended parts of a
release must be confined to closely circumscribed contingencies that are
capable of ascertainment within a reasonable time after the release be-
comes operative.

Spearman v. Southeastern Highway Contracting Co. clarified a point
which was left open in an earlier appearance of that case. 5 Under what
circumstances does the insurer have a right to compromies claims of third
persons against the insured without the consent of the insured? Under the
Georgia Insurance Code the insurer has a right to make such settlement,
if authority to do so is reserved by any provision in the policy; but the
insured is not precluded from asserting a claim notwithstanding such set-
tlement by the insurer, "unless the insured shall previously have consented
thereto in writing."55 It was held in Spearman that the standardized de-

48. 126 Ga. App. 137, 190 S.E.2d 148 (1972).
49. GA. CODE ANN. §56-2410 (Rev. 1960).
50. GA. CODE ANN. §56-803(b) (Rev. 1960).
51. GA. CODE ANN. §20-1205 (Rev. 1960).
52. GA. CODE ANN. §56-302(2) (Rev. 1960).
53. 126 Ga. App. 549, 191 S.E.2d 351 (1972).
54. Spearman v. Southeastern Highway Contracting Co., 125 Ga. App. 85, 186 S.E.2d 484

(1971).
55. GA. CODE ANN. §56-408.1 (Rev. 1960).
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fense clause in liability policies which in general terms authorizes the
insurer "to make such investigation and settlement of any claim or suit as
it deems expedient" is sufficiently specific to create a right to settle with-
out the consent of the insured.

UNINSURED MOTORIST COVERAGE

Bass v. State Farm Mutual Automobile Insurance Co. 58 is a synopsis of
a significant part of Georgia jurisprudence on uninsured motorist coverage
and serves as a didactic means of legal education. The insurer had issued
separate liability policies on a Plymouth and a Pontiac owned by the
insured. Only the Pontiac policy contained an uninsured motorist indorse-
ment. After the insured had a collision with an uninsured motorist while
driving his Plymouth, the insurer refused to pay the judgment for damages
for bodily injury which the insured had obtained against the uninsured
motorist. The insurer claimed a lack of coverage. In holding for the insured,
the court of appeals made three points crystal clear: (1) The standardized
uninsured motorist indorsement adopted under the impetus of legislation
furnishes three separate coverages. First, property damage recovery is lim-
ited to the vehicle designated in the policy. Second, bodily injury recovery
is available to the "named insured and, while resident of the same house-
hold, the spouse of any such named insured, and relatives of either, while
in a motor vehicle or otherwise." 7 Third, bodily injury recovery is available
to other guests or permittees if their injuries are sustained while occupying
the vehicle described in the declarations of the policy to which the unin-
sured motorist endorsement is attached. It followed that the named in-
sured could not recover for damage to the Plymouth but could recover for
bodily injuries caused by an uninsured motorist regardless of whether the
insured was occupying the insured Pontiac or the uninsured Plymouth, or
any other vehicle, or for that matter, while he was a pedestrian. (2) It is
immaterial that an uninsured motorist coverage has been offered and re-
jected on the automobile which was involved in the collision. The insured
does not claim under that particular policy but under a separate policy
which extends coverage for bodily injuries even though the automobile
insured under such separate policy is not involved in any manner. (3) Since
the Georgia code 58 mandates coverage of named insureds and their families
"while in a motor vehicle or otherwise" any attempt by the insurer to
escape liability by cleverly tailored exclusions for bodily injuries sustained
by named insureds and their families while occupying uninsured vehicles
will be thwarted as repugnant to the statutory mandate.5 9

56. 128 Ga. App. 285, 196 S.E.2d 485 (1973), petition for cert. filed.
57. GA. CODE ANN. §56-407.1 (Rev. 1960).
58. GA. CODE ANN. §56-407.1(b) (Rev. 1960).
59. Accord, State Farm Mut. Automobile Ins. Co. v. Harper, 125 Ga. App. 696, 188 S.E.2d

813 (1972).
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Does this decision encourage two-car families to take out separate liabil-
ity policies and obtain uninsured motorist coverage at bargain basement
prices, as it were, by obtaining a UM indorsement on only one of their cars?
Certainly not. The principal advantages which flow from securing a UM
indorsement on all separately insured cars are many. Physical damage to
each car is covered; guests and permittees other than the insured and his
family are covered in whichever vehicle they occupy; and insureds are
entitled to stack coverages to the extent of their loss or the combined limits
of the respective uninsured motorist indorsements, whichever is less.60 This
is particularly important in light of the unrealistically low liability limits
mandated by statute.

State Farm Mutual Automobile Insurance Co. v. Harper6 held that it
is not the policy of the Uninsured Motorist Act to allow insured to stack
coverages in order to recover amounts in excess of actual damages. It is true
that sums paid under the medical expense provision of a liability policy
cannot serve to reduce the amount owed as uninsured motorist coverage
where the insured sustains damage in excess of such coverage. However,
credit or partial credit for payments under the medical expense provision
must be given if and to the extent that such payments when combined with
sums owed under the uninsured motorist coverage exceed the damage
sustained by the insured. This comports with the principle of indemnity
and policy provisons to this effect are unobjectionable.

State Farm Mutual Automobile Insurance Co. v. Johnson62 further clari-
fied the stacking concept to which Georgia has subscribed. The insurer had
issued separate policies covering a Volkswagen and a Ford owned by the
insured. Subsequently the insured purchased a Fiat which became in-
volved in a collision with an uninsured automobile on the day following the
purchase. While the Fiat was not covered by insurance at the date of the
accident, the insured obtained a third policy insuring the Fiat after notify-
ing that he wanted coverage for it as a newly acquired automobile under
his Ford policy. Since all three policies contained an uninsured motorist
indorsement, the insured sought to stack the three coverages. The court
limited stacking to two policies only. Both pre-existing policies stated that
"if more than one policy issued by the company could be applied to such
(newly acquired) automobile the named insured shall elect which policy
shall apply." Since the insured had elected coverage under his then exist-
ing Ford policy he had limited himself to coverage under two contracts, not
three. In fact, he could not have obtained retroactive insurance except by

60. State Farm Mut. Automobile Ins. Co. v. Murphy, 226 Ga. 710, 177 S.E.2d 257 (1970).
This must be distinguished from situations where one policy insures several vehicles. In such
situations there is but one uninsured motorist coverage which precludes "stacking." Doer-
pinghaus v. Allstate Ins. Co., 124 Ga. App. 627, 185 S.E.2d 615 (1971).

61. 125 Ga. App. 696, 188 S.E.2d 813 (1972).
62. 126 Ga. App. 45, 190 S.E.2d 113 (1972).
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electing coverage under one or the other of his two existing contracts.
Extending coverage by issuing a "separate" policy rather than by adding
an endorsement or rider to the original policy was thus viewed as a matter
of administrative convenience which did not create an independent third
contract.

STATUTES

This past survey period is marked by a paucity of new legislation in the
insurance field. The most significant enactment is an amendment of the
Hospital Service Nonprofit Corporations Act63 which authorizes such cor-
porations to provide dental and podiatric services in addition to the tradi-
tional medical and surgical services originally envisaged. Procedures for
cancellation of policies have been slightly revised so as to extend somewhat
greater protection to consumers. Cancellations can no longer be effected
by giving a mere five days' notice of cancellation. Thirty days' notice must
now be given to insureds and lienholders except with respect to property
and casualty policies insuring industrial and commercial concerns which
require only a minimum of fifteen days' notice. Where a policy is cancelled
for nonpayment of premiums or a policy which has been in effect for less
than sixty days is cancelled for any reason, only ten days' notice need be
given." In the past a health and accident insurer was required by statute
to refund 75% of the premiums paid by its insureds in excess of the benefits
received by them whenever the insurer cancelled or refused to renew their
policies. This statutory regulation brings this fact to the attention of the
consumer by requiring the insurer to insert in its policies a prescribed
standard clause stipulating for such refund.65

The remaining three amendments are of an administrative nature. The
first provides that applicants for a license to act as a surplus lines broker
must submit to a personal written examination to determine their compe-
tence." The second increases the interest rate for computing the minimum
reserves for life insurance and annuity contracts and provides updated
mortality tables for computing such reserves for annuity contracts.67 The
third narrows the definitions for "insurers" and "insolvent insurers" em-
ployed by the Insurers Insolvency Pool Act."

63. Ga. Laws, 1973, p. 813.
64. Ga. Laws, 1973, p. 499, 501, amending GA. CODE ANN. §56-2430 (Rev. 1971).
65. Ga. Laws, 1973, p. 499, 502, amending GA. CODE ANN. §56-3009 (Rev. 1971).
66. Ga. Laws, 1973, p. 499, 500, amending GA. CODE ANN. §56-618 (Rev. 1971).
67. Ga. Laws, 1973, p. 617.
68. Ga. Laws, 1973 p. 497.
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