
EVIDENCE

By WILLIAM H. AGNOR*

As usual, several hundred cases were decided during the survey period
where one or more questions concerning a point of evidence were consid-
ered. Most of them involved only a statement of existing law as applied in
the particular factual situation and would not be of general interest. Only
those cases that seemed significant have been considered.

HEARSAY

Generally

In Butts v. State' the deceased was shot on Saturday, made a statement
to his mother the following Friday, and died on Monday. This statement
was properly admitted as a dying declaration. The evidence raised a jury
question as to whether or not the deceased realized at the time of making
the statement that he was in a dying condition. This realization need not
appear in the statement itself. Here the statement was: "I was shot when
I turned around to get a drink of water. Juanita just shot me when I turned
around to get a drink of water."'2 She shot him twice in the back, once in
the side and once in the stomach. There is still a question under Jackson
v. Denno as to leaving this determination for the jury.

In Townsend v. State4 the defendant had been convicted of involuntary
manslaughter as a result of his driving a tractor-trailer into a car while
driving under the influence of intoxicants or drugs and on the wrong side
of the road. A bystander found a whiskey bottle on the floorboard after
helping defendant out and retrieved a bottle of pills from the woods where
he had seen defendant throw it. Both bottles were received in evidence.
The court held that they were properly admitted as part of the res gestae.
"Res gestae" as defined in Ga. Code Ann. §38-305 (Supp. 1972) is not
restricted to declarations. The opinion contains an excellent discussion of
res gestae. It is written in Judge Clark's usual inimitable style with the now
familiar illuminating footnotes.

Admissions

The admissibility of admissions of a party is one of the well recognized
exceptions to the hearsay rule. In Petty v. Folsom5 the grantor in a deed
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1. 126 Ga. App. 512, 191 S.E.2d 329 (1972).
2. Id. at 513, 191 S.E.2d at 331.
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4. 127 Ga. App. 797, 195 S.E.2d 474 (1972).
5. 229 Ga. 477, 192 S.E.2d 246 (1972).
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sought to cancel the deed on the ground of mental incompetency. Admis-
sions by the grantee defendant concerning the mental condition of the
grantor within a reasonable time before, after, and approximately at the
time of execution of the deed were improperly excluded by the court.

Hutchins v. State' held that declarations by co-conspirators had been
properly admitted.

It is pointed out in Overnite Transportation Co. v. Hart7 that the admis-
sion may consist of an opinion inconsistent with the parties' position at the
trial, even though such an opinion or conclusion could not have been stated
by a witness in his testimony.

Carter v. Madray involved actions by a father, mother, and administr-
tor for the death of a son by drowning. Admissions by the father that the
son had been admonished not to go in swimming because of prior epileptic
seizures were properly admitted.9

In the allied exception for declarations against interest, declarations
against penal interest have generally not been admissible. In Chambers v.
Mississippi"° the Supreme Court of the United States held that a declara-
tion against penal interest should have been admitted, even though the
declarant was present in court and had repudiated the declaration. This
case seems to have overruled the case of Donnelly v. United States."

Regular Entries

The business records exception has been applied in a number of
cases."2 The code provision 3 requires that the entry be made in the regular
course of business at the time of the act, transaction, occurrence, or event
or within a reasonable time thereafter. In Martin v. Glenn's Furniture
Co., 11 the ledger entry involved was made from a contract executed 28 days
before the entry was made in the ledger. The defendant contended that
this was not within a reasonable time. The court held that since this entry
was made from a written contract it was reasonable under the circumstan-
ces and was admissible.

In Taylor v. State5 the trial judge had properly refused to admit a

6. 229 Ga. 804, 194 S.E.2d 442 (1972).
7. 126 Ga. App. 566, 191 S.E.2d 308 (1972).
8. 128 Ga. App. 40, 195 S.E.2d 685 (1973).
9. It should be noted that on page 41 of the advance sheet, the third line from the top of

the page states that the "Defendant" objected to this testimony. Since the plaintiffs were
appealing from a jury verdict, this word should be "Plaintiff." It may be corrected in the
bound volume.

10. - U.S. -, 93 S. Ct. 1038 (1973).
11. 228 U.S. 243 (1913).
12. E.g., Ricketts v. Liberty Mut. Ins. Co., 127 Ga. App. 483, 194 S.E.2d 311 (1972);

Weingrad v. Amerco Marketing Co., 127 Ga. App. 521, 194 S.E.2d 269 (1972).
13. GA. CODE ANN. §38-711 (Rev. 1954).
14. 126 Ga. App. 692, 191 S.E.2d 567 (1972).
15. 229 Ga. 536, 192 S.E.2d 249 (1972).
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collection of documents consisting of the medical records of the defendant
maintained by the Georgia Diagnostic and Classification Center. However,
medical records continue to present problems. McDaniel v. Gangarosa'8

involved the military medical records of the plaintiff husband. The objec-
tion to such records generally is that they contain the expert opinions and
diagnoses of doctors and other hearsay and thus are not proper entries of
an "act, transaction, occurrence or event." There seems to be no reason
why a disgnosis could not be a regular entry, except that the Georgia courts
have held otherwise on a number of occasions. Portions of these records
had been obliterated from the copies introduced. The majority of the court
held that even if some objectionable matter remained in the copies, they
were properly admitted for the limited purpose of impeachment. The hear-
say rule would not apply to impeaching evidence since it is not introduced
to prove the truth of the facts stated therein. The dissenting opinion con-
siders all of the normal objections to medical records but does not reach
the question of the limited admissibility for impeachment. The case of
Seaboard Coast Line R.R. v. Smalley'7 involved the same problem. In that
case the defendant offered a hospital emergency record of the plaintiffs
injury for impeachment purposes. The plaintiff objected on the grounds
that the record contained a medical diagnosis and a statement showing the
place of the plaintiffs injury. The plaintiff had testified that his injury had
occurred at a different location. The plaintiff subsequently waived his
objection to the medical diagnosis entry. The nurse who made the entry
as to the place of the injury testified that she normally made such entries
on information from the patient but had no independent recollection of the
particular entry. The majority opinion held that her lack of personal
knowledge of the accuracy of the entry went only to its weight, but that in
any event, since the entry was offered for the purpose of impeachment, it
was admissible. The dissenting opinion contends that since it had not been
shown that the plaintiff made the statement, it could not be used for
impeachment purposes and that in any event no proper foundation for
impeachment had been laid as required by Ga. Code Ann. §38-1803 (Supp.
1972).

The regular entry exception has not fared well with the Georgia courts,
especially in regard to medical and hospital records. It is not suggested
that the great mass of objectionable material contained in most medical
files should be thrown into evidence, but there seems to be no reason why
a medical diagnosis, properly entered on a hospital chart in due course,
should not be treated as a regular entry. It seems that legislation is needed
to clarify this area.

16. 126 Ga. App. 666, 191 S.E.2d 578 (1972).
17. 127 Ga. App. 652, 194 S.E.2d 612 (1972).
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RELEVANCY

Generally

The Georgia courts are clearly committed to the rule that when the
relevancy of evidence is doubtful, it should be admitted, no matter how
slight the probative value. 8 There is an excellent discussion of this rule in
Townsend v. State.'9

Since the general character of the defendant in a criminal case is not
relevant until he puts it in issue, the prosecution normally cannot intro-
duce evidence of the commission, by the defendant, of other crimes or
offenses. 20 However, if the other offense is relevant on some issue other than
general bad character it may be admissible. It may be part of the res
gestae.2' In Huckaby v. State22 the defendant was convicted for obscene
and harassing telephone calls. Evidence of other telephone calls was pro-
perly admitted to show her state of mind or mental processes influencing
a course of conduct.

In Butts v. Davis22 the court again stated the rule that evidence of the
existence of liability insurance is generally not admissible in damage suits.
However, in Thornton v. Hampton,2 4 it was properly admitted as part of
the res gestae.

In McCleskey v. Olin Mathieson Chemical Corp.25 the judge did not
abuse his discretion in refusing to allow plaintiff to demonstrate that a dry
sanitizer known as HTH could be made to burn violently and vigorously.

Moody v. Southland Investment Corp. 2 was a "glass door" case, where
the guest of a tenant walked through a transparent sliding glass door and
sued the landlord. Plaintiff contended that the sheet glass used in the door
had a greater potential for harm than forms of safety glass that could have
been used. Plaintiff sought to introduce evidence relating to the difference
in cost between the installation of sheet glass and tempered glass and this
evidence was excluded. The court found that this was a matter of first
impression in Georgia and cited a number of cases from other jurisdictions.
The court held that the cost of taking precautions or providing safeguards
could be shown on the question of their feasibility for removing or minimiz-
ing danger. Thus, it was error to exclude this evidence.

18. Hewitt v. State, 127 Ga. App. 180, 193 S.E.2d 47 (1972); Watson v. State, 126 Ga.
App. 554, 191 S.E.2d 347 (1972).

19. 127 Ga. App. 797, 195 S.E.2d 474 (1972).
20. Boorstine v. State, 126 Ga. App. 90, 190 S.E.2d 83 (1972); Butler v. State, 126 Ga.

App. 22, 189 S.E.2d 870 (1972).
21. Luke v. State, 126 Ga. App. 123, 190 S.E.2d 123 (1972); McKenzey v. State, 127 Ga.

App. 304, 193 S.E.2d 226 (1972).
22. 127 Ga. App. 439, 194 S.E.2d 119 (1972).
23. 126 Ga. App. 311, 190 S.E.2d 595 (1972).
24. 128 Ga. App. 122, 195 S.E.2d 795 (1973).
25. 127 Ga. App. 178, 193 S.E.2d 16 (1972).
26. 126 Ga. App. 225, 190 S.E.2d 578 (1972).
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Scientific Evidence

Frequently scientific evidence may involve the proper identification of
various substances that have been the subject matter of scientific tests.
Pittman v. Staten and Starks v. State"5 are the leading cases establishing
the "chain of custody" test. These two cases were cited with approval by
the Supreme Court of Georgia in White v. State 2 and the same rule that
applies to blood samples was applied to capsules containing a pink powder.
However, in that case the chain of custody had been properly shown. Other
cases have held that proper identification had been shown as to drugs,"0

fingerprints,3' and bullets used in ballistic tests.32

No case has as yet appeared in Georgia in regard to the admissibility of
the "voiceprint" or spectrograph test, but such tests are receiving increas-
ing recognition in other states.3

A blood alcohol test taken some time after the incident in question
presents problems not easily answered.3 4 This problem has received very
little judicial consideration. The facts in Townsend v. State35 present the
problem. The defendant had been convicted of involuntary manslaughter
as the result of a collision while driving under the influence of intoxicants
or drugs and on the wrong side of the road. A sample of the defendant's
blood was taken more than four hours after the collision. The blood alcohol
test revealed 0.12 grams percent alcohol. An expert testified that the per-
centage of alcohol in the blood decreased at the rate of .01 to .02 grams
percent per hour. It is not clear whether he then stated the conclusion of
at least 0.17 grams percent at the time of the collision or not. The statute
raises a presumption of intoxication from the presence of 0.10 grams per-
cent alcohol or more. 3 The issue involved the admissibility of the results
of the test. The court held that even if the test had only doubtful relevancy
it should be admitted with its weight being left to be determined by the
jury. It seems clear that the presumption did not apply. Judge Deen con-
curred in the judgment only and stated:

For over four hours between the time of the collision and the time of
the blood test the whereabouts of this defendant were unknown. There-

27. 110 Ga. App. 625, 139 S.E.2d 507 (1964).
28. 113 Ga. App. 780, 149 S.E.2d 841 (1966).
29. 230 Ga. 327, - S.E.2d - (1973).
30. Overby v. State, 125 Ga. App. 759, 188 S.E.2d 910 (1972); Robertson v. State, 127 Ga.

App. 6, 192 S.E.2d 502 (1972).
31. Cobb v. State, 128 Ga. App. 469, 197 S.E.2d 149 (1973).
32. Cooper v. State, 229 Ga. 277, 192 S.E.2d 27 (1972).
33. 9 GA. ST. B.J. 242 (1972); Annot., Admissibility of Spectograph Evidence, 49 A.L.R.3d

915 (1973).
34. See the discussion of this problem in 11 ENCYCLOPEDIA OF GEORGIA LAW, Evidence, §37.
35. 127 Ga. App. 797, 195 S.E.2d 474 (1972).
36. GA. CODE ANN. §68-1625(b)(3) (Supp. 1972).
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fore, to allow in evidence the result of an alcohol blood test made some
four and a half hours after the defendant had ceased driving for the pur-
pose of proving that he was intoxicated while driving (the gravamen of the
offense of involuntary manslaughter in the commission of an unlawful act)
is to allow circumstantial evidence of no probative value, since it was
equally possible for the defendant to have drunk the whiskey after as
before the wreck.3 7

Apparently Judge Deen did not find the error to be harmful, as he con-
curred in the judgment affirming the conviction. Also, if the defendant had
drunk the whiskey just before the collision his blood alcohol content would
have been increasing during the four hours rather than decreasing as the
expert assumed.

This problem in regard to the blood alcohol test has not received proper
consideration. In a Tennessee case,3 the individual had ingested alcohol
between the time of the incident and the taking of the blood sample.
However, since the results of the test had been improperly admitted, the
court did not resolve the question.

BURDENS AND PRESUMPTIONS

A defendant cannot be convicted of rape on the uncorroborated testi-
mony of the victim. There has been a problem as to the weight of evidence
necessary to establish corroboration. Two recent cases have considered this
question. In Bryant v. State39 the court held that the state is not required
to support such testimony beyond a reasonable doubt. The corroboration
need not, of itself, be sufficient to convict the defendant. In Morgan v.
State" the court considered the "quantum of corroboration" at greater
length. It does refute the popular misconception of the need for a smear
taken from the vagina of the female shortly after the alleged rape showing
the presence of sperm; in Morgan the court held that such evidence is not
necessary. Such evidence was not present in this case. The court states
that slight circumstances may be sufficient corroboration and that the
court will not pass on its probative value. The rule from Morgan seems to
be that if the testimony of the victim establishes rape beyond a reasonable
doubt, if believed by the jury, and if there is slight corroboration, the jury
would be authorized to find the defendant guilty of rape.

The case of Simeonides v. Zervis" was concerned with the standard of
proof necessary to rebut the presumption of legitimacy and to prove a
common-law marriage.

The presumption arising from failure to produce evidence under Ga.

37. 127 Ga. App. at 804, 195 S.E.2d at 479.
38. Pruitt v. State, 216 Tenn. 686, 393 S.W.2d 747 (1965).
39. 229 Ga. 60, 189 S.E.2d 435 (1972).
40. 229 Ga. 532, 192 S.E.2d 338 (1972).
41. 127 Ga. App. 506, 194 S.E.2d 324 (1972).
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Code Ann. §38-119 (Supp. 1972) was considered in Maloy v. Dixon.42 The
court held that the failure of the defendant, who is under no duty to aid
the plaintiff in making out his case, to testify at the trial did not require
application of the presumption.

ALIBI

It is now time for the next installment in regard to the old alibi jury
charge in Georgia that in effect makes alibi an affirmative defense. 3 This
can be labeled the Thornton charge from the case of Thornton v. State.44

Unfortunately, another installment may be necessary.
Smith v. Smith45 held that the Thornton charge violated due process

under Johnson v. Bennett." The Supreme Court of the United States
denied certiorari in the Smith case.4 The United States Court of Appeals
for the Fifth Circuit held in Bassett v. Smith"l that its ruling on the
Thornton charge was not retroactive and applied only to trials after De-
cember 16, 1968. This is the present status in the federal courts.

The Georgia courts have not given in as yet. The court of appeals has
stated that both appellate courts are committed to the position that the
Thornton charge does not violate Johnson v. Bennett.49 The Supreme
Court of Georgia is now split four to three. In Trimble v. State" the major-
ity of four justices adhered to the Thornton charge. Justice Gunter dis-
sented, joined by Justice Hawes and Jordan, and reviewed the problem of
the federal cases. However, by the same four to three majority, the Trimble
case was followed in two other cases.' It would seem that the only way the
impasse can really be resolved would be by action of the Georgia General
Assembly, and this appears unlikely.

However, both of the Georgia appellate courts have approved charges
that would satisfy Johnson v. Bennett.52 The solution seems to be for the
trial judge to charge on alibi as suggested by Judge Hall in the Parham
case. 53 No trial judge in his right mind would give the Thornton charge.

42. 127 Ga. App. 151, 193 S.E.2d 19 (1972).
43. See Agnor, Annual Survey of Georgia Law: Evidence, 22 MERCER L. REV. 185 (1971);

23 MERCER L. REV. 111 (1972); 24 MERCER L. REV. 145 (1973).
44. 226 Ga. 837, 178 S.E.2d 193 (1970).
45. 454 F.2d 572 (5th Cir. 1971).
46. 393 U.S. 253 (1968); see Annot., Notice of Alibi-Statute, 45 A.L.R.3d 958 (1972).
47. __ U.S. -, 93 S. Ct. 99 (1972).
48. 464 F.2d 347 (5th Cir. 1972); 9 GA. ST. B.J. 500 (1973).
49. Holcomb v. State, 128 Ga. App. 238, 196 S.E.2d 330 (1973).
50. 229 Ga. 399, 191 S.E.2d 857 (1972).
51. Payton v. State, 229 Ga. 454, 192 S.E.2d 266 (1972); Sneed v. Caldwell, 229 Ga. 507,

192 S.E.2d 263 (1972).
52. Robinson v. State, 229 Ga. 319, 191 S.E.2d 41 (1972); Robinson v. State, 126 Ga. App.

478, 191 S.E.2d 116 (1972). [Two different cases, same name.]
53. Parham v. State, 120 Ga. App. 723; 171 S.E.2d 911 (1969).
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DEMONSTRATIVE EVIDENCE

In Hudson v. State 5 the prosecutor kept a shotgun on the counsel table
in full view of the jury throughout the trial. The victim had testified that
it looked like the gun used in the robbery but he could not positively
identify it, so it was not introduced into evidence. This was probably error,
but since appellant's counsel had made no objection to this activity there
was no ruling that could be assigned as error on appeal.

A diagram of the property involved was properly received in evidence in
Metts v. Easters.5

One of the problems involved in Central of Georgia Ry. v. Luther" was
in regard to a jury view. The trial judge had granted the railroad's request
for a view of the railroad crossing where the collision took place and then
changed his mind. Since a view is a matter of judicial discretion, this
change of mind was not an abuse thereof. The court commended the trial
judge on the manner in which he handled the situation. Since the jury had
learned of the plan to visit the scene, the trial judge told the jury that the
parties were in agreement to go but that he had decided to cancel the view
due to a heavy fog. This removed the posibility that the jurors might regard
this reversal of position to be due to any counsel or party and would furnish
a guide for such a situation.

WRITINGS

In Ricketts v. Liberty Mutual Insurance Co. 57 photostatic copies of
freight bills and a freight manifest had been made in the regular course of
business and were sufficient to satisfy the statutory exception to the best
evidence rule.5

1

A number of cases involved the authentication of writings, especially
under specific statutes. In Vandable v. State59 a witness was properly per-
mitted to give her opinion as to the authenticity of the signatures on
various checks based on her knowledge of the handwriting of the individual
whose signatures had allegedly been forged by the defendant. The court
cited Ga. Code Ann. §38-1708 (Rev. 1954) on opinion rather than Ga. Code
Ann. §38-708 (Supp. 1972) as to proof of handwriting.

In McDaniel v. GangarosaO the court held that the parties' military
medical records were properly authenticated under 28 U.S.C. §1733 with-
out regard to the Georgia code provision."1 The dissenting opinion did not

54. 229 Ga. 565, 193 S.E.2d 7 (1972).
55. 229 Ga. 754, 194 S.E.2d 450 (1972).
56. 128 Ga. App. 178, 196 S.E.2d 149 (1973).
57. 127 Ga. App. 483, 194 S.E.2d 311 (1972).
58. GA. CODE ANN. §38-710 (Rev. 1954).
59. 127 Ga. App:'306, 193 S.E.2d 197 (1972).
60. 126 Ga. App. 666, 191 S.E.2d 578 (1972).
61. GA. CODE ANN. §38-711 (Rev. 1954).
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agree that the records were admissible under the federal statute.
In Musgrove v. State2 the certificate of the deputy clerk of the Superior

Court of Decatur County was sufficient exemplification under Ga. Code
Ann. §38-601 (Supp. 1972) to admit the record of a prior conviction.

Lester v. S. J. Alexander, Inc.63 considered the recent statute that per-
mits a layman to authenticate medical, hospital, and drug bills in order
to introduce them into evidence."4 The court points out that it still must
be shown at trial that such expenses were incurred in connection with the
treatment of the injury, disease, or disability involved in the subject of
litigation. Here the plaintiff was suing for back injuries as a result of an
automobile collision and sought to introduce his hospital bill, which
showed that he had also been treated while in the hospital for a kidney
ailment having no connection with the automobile collision. Since the
plaintiff had not separated these charges, it was proper to exclude the
entire hospital bill. On another point, the court held that where a witness
uses a memorandum to refresh his recollection, he can be cross-examined
as to its contents even though it is not introduced into evidence.

Walker v. State5 involved the proof of handwriting. A handwriting ex-
pert testified at length and used enlarged facsimiles of signatures that he
had for comparison. Since the defendant had not made proper objection,
the court left the question open as to whether or not such enlarged facsimi-
les were subject to the notice provisions of Ga. Code Ann. §38-709 (Supp.
1972).

Ga. Code Ann. §§38-627 and 38-630 (Supp. 1972), providing for the
exemplification of laws and judicial proceedings of other states, and public
books and records of other states, were completely replaced by new sections
in 1973.6 The new sections make exemplification somewhat easier and also
more nearly follow the federal statutes, although the federal statutes would
be controlling in any event. 67

WITNESSES

Generally

That "fragmentary relic retained in the survivors' evidence statutes" 8

known as the "Dead Man's Statute" is unfortunately still with us.66 In
Brock v. Gerlach" Mrs. Brock claimed that the deceased Gerlach had

62. 230 Ga. 46, 195 S.E.2d 407 (1973).
63. 127 Ga. App. 470, 193 S.E.2d 860 (1972).
64. GA. CODE ANN. §38-706.1 (Supp. 1972).
65. 127 Ga. App. 460, 193 S.E.2d 872 (1972).
66. Ga. Laws, 1973, p. 299.
67. Peeples v. Peeples, 103 Ga. App. 462, 119 S.E.2d 710 (1961).
68. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE §65 (2d ed. 1972).
69. GA. CODE ANN. §38-1603(1) to (8).
70. 229 Ga. 295, 191 S.E.2d 38 (1972).
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acted as her agent in the purchase of a tract of land and sought to establish
an implied trust. Under the Dead Man's Statute she could not testify to
statements made by Gerlach, so her secretary as her agent was also pre-
vented from testifying under Ga. Code §38-1603(5) (Supp. 1972). In
Lawrence v. Edwards7 the plaintiff sought to recover for the alleged wrong-
ful death of her son, who was killed in an automobile wreck. Evidence of
statements made by the son were properly admitted, since this action was
neither prosecuted nor defended by a personal representative of the de-
ceased as required by Ga. Code §38-1603(1) (Supp. 1972).

All attempts to get rid of this monstrosity have failed, including the
recent proposal of the State Bar of Georgia. An opponent of change might
alter his view if he were involved in an automobile collision where the other
driver was killed and he discovered that he could not testify as to the acts
of negligence of the other driver, since the collision was a "transaction"
with the dead man. 72

Only a few cases considered the matter of impeachment. Any interest
of the witness may be shown to go to his credibility.73 Utzman v. Srochi74

involved impeachment of the plaintiff as a witness by showing that the
plaintiff had pleaded guilty to the crime of larceny of an automobile. It was
error not to permit the plaintiff to state the reasons why he had plead
guilty. It should be noted that under Loper v. Beto,75 the use, for impeach-
ment, of prior convictions that are void for failure to afford the defendant
counsel, would be a denial of due process. As had been stated many times
by the Georgia courts, it is not error for the judge to fail to charge as to
credibility of witnesses in the absence of a request therefor.7 1

Opinion Evidence and Expert Witnesses

When market value is in issue, opinion evidence is generally admissible.
In Seaboard Coast Line R.R. v. Toole7

1 the owner of a low-slung trailer was
properly permitted to give his opinion as to its value. In Schoolcraft v.
DeKalb County7 8 it was error to exclude the condemnee's opinion as to the
value of his property and damages thereto. However, in Western Geo-
physical Co. of America v. Rowell,7 it was error to permit the wife of the

71. 128 Ga. App. 1, 195 S.E.2d 244 (1973).
72. Cf. U.S.A.C. Transport, Inc. v. Corley, 202 F.2d 8 (5th Cir. 1953) with Simons v.

Larry, 109 Ga. App. 424, 136 S.E.2d 502 (1964); and see Annot., Testimony-Transaction
with Decedent, 80 A.L.R.2d 1296 (1961).

73. Wells v. State, 126 Ga. App. 130, 190 S.E.2d 106 (1972); Allen v. State, 128 Ga. App.
361, 196 S.E.2d 660 (1973).

74. 127 Ga. App. 294, 193 S.E.2d 195 (1972).
75. - U.S..-, 92 S. Ct. 1014 (1972).
76. Robertson v. State, 127 Ga. App. 6, 192 S.E.2d 502 (1972).
77. 128 Ga. App. 24, 195 S.E.2d 282 (1973).
78. 126 Ga. App. 101, 189 S.E.2d 915 (1972).
79. 126 Ga. App. 427, 190 S.E.2d 921 (1972).
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plaintiff to testify as to the estimated cost of repairs where her testimony
was based solely upon what several unidentified people told her husband.

A layman cannot give his opinion as to whether or not his injuries are
permanent. This is a matter for expert opinion. He can testify as to his
feelings, pain, and symptoms, as well as to all of the characteristics of the
injury, external and internal. He cannot express an opinion, arising out of
these facts, that the injuries are permanent. In Everett v. Holmes ° the
plaintiff had not exceeded the permissible limits with his testimony.

The qualification of a witness as an expert is a matter for the trial judge
to determine. In Kirkland v. Seaboard Coast Line R.R. Co."' the trial judge
had properly refused to qualify a witness as an expert on braking proce-
dures where the witness had worked for the railroad for a number of years
but was not an engineer. But in Longino v. City of Atlanta,"2 a condemna-
tion action, the trial judge had abused his discretion in refusing to qualify
a witness as an expert on valuation in a condemnation action.

The basis of the expert's opinion sometimes causes trouble, especially
when the opinion involves the mental condition of an individual. Some of
the confusion in this area has been clarified by the case of Petty v.
Folsom,1 where the court held that ". . . the testimony of an attending
physician, including his opinions and evaluations of the grantor's mental
condition, based on examination and observation, including what the
grantor said to him, was admissible." 4 Here the doctor was not a psychia-
trist, but this went to the weight of his opinion and not to its admissibility.
That case seems to clarify the question and hold that the expert's opinion
as to mental condition can be in part based on the hearsay statements of
the individual in question. The expert's opinion is based on the total of his
experience and study, including his reading of scientific textbooks, but he
cannot merely adopt and restate the opinion of an author. In Central of
Georgia Ry. v. Luther85 the expert had properly given his opinion based on
his experience and study.

Privilege

The psychiatrist and patient privilege s has received added considera-
tion. In Plummer v. State7 an examination of the defendant had been
ordered by the court at the request of defendant's counsel. The court held
that communications between the defendant and the psychiatrist were

80. 126 Ga. App. 208, 190 S.E.2d 568 (1972).
81. 126 Ga. App. 775, 191 S.E.2d 886 (1972).
82. 127 Ga. App. 299, 193 S.E.2d 190 (1973).
83. 229 Ga. 477, 192 S.E.2d 246 (1972).
84. Id. at 477, 192 S.E.2d at 247 (in the court's syllabus).
85. 128 Ga. App. 178, 196 S.E.2d 149 (1973).
86. GA. CODE ANN. §38-418(5) (Supp. 1972).
87. 229 Ga. 749, 194 S.E.2d 419 (1972).
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protected by the privilege, but that the objective result of the examination
was admissible, even though it was based, in part, on the communications.

In Boggess v. Aetna Life Insurance Co.88 the plaintiff, as beneficiary of
a life insurance policy on her husband, was suing on the policy. Defendant
sought to depose a psychiatrist and subpoena his hospital records as to
both plaintiff and her deceased husband. The psychiatrist sought a protec-
tive order which the trial judge denied, but did grant a certificate of imme-
diate review. The court reversed and held that the privileged testimony
and material were not subject to discovery. By analogy to the attorney-
client privilege, the privilege did not cease with the death of the patient.
Also, the plaintiff's action did not rely on any set of facts where proof of
the mental condition of the deceased husband would be necessary for
recovery, so there was no waiver by bringing the action.

Butler v. State9 contains a good discussion of the difference between a
decoy and an informer. Under the facts of this case, the individual was an
informer and his identity was privileged.

In 1973 the General Assembly enacted two statutes that seem to create
privileges. One enactment" provides that a law enforcement officer testify-
ing in any criminal proceedings, shall not be compelled to reveal his home
address, unless the court finds such fact to be material to an issue in the
case. The other enactment provides that in a hearing before a juvenile
court, under Ga. Code Ann. §24A-2501(4)(d) (Supp. 1973), on the issue of
the transfer of an offense to a criminal court for prosecution, any state-
ments made by the child are not admissible against him over objection in
the criminal proceeding following the transfer.

Defendant's Unsworn Statement

There were the usual number of cases finding improper comment on the
failure of a criminal defendant to make a statement. Spann v. State',
contains a good review of the cases. Wynn v. State2 reversed the court of
appeals93 and held that where the trial judge knew that the defendant had
elected to make an unsworn statement, but insisted on advising him in the
presence of the jury concerning his right to be sworn as a witness or to make
an unsworn statement, this was a prohibited comment on his failure to
testify. It is useless to review the cases, since the unsworn statement is now
dead, and burial was held on July 1, 1973.

The General Assembly abolished the unsworn statement by amend-

88. 128 Ga. App. 190, 196 S.E.2d 172 (1973); 9 GA. ST. B.J. 550 (1973).
89. 127 Ga. App. 539, 194 S.E.2d 261 (1972).
90. Ga. Laws, 1973, p. 547.
91. 126 Ga. App. 370, 190 S.E.2d 924 (1972).
92. 230 Ga. 202, 196 S.E.2d 401 (1973).
93. Wynn v. State, 127 Ga. App. 463, 194 S.E.2d 124 (1972).
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ments to Ga. Code Ann. §§27-405, 38-415, and 26-401.11 Thus, before a
court of inquiry or at his trial, a criminal defendant must either remain
silent or become a sworn witness, subject to full cross-examination, except
that he cannot be impeached by evidence of general bad character or prior
convictions. His failure to testify creates no presumption against him and
no comment shall be made on such failure. If he testifies at his trial and
introduces no other evidence, he does not lose his right to open and con-
clude the argument to the jury.

The unsworn statement should not be permitted to die without some
requiem for its passing. There are those of us who have represented defen-
dants in criminal cases who had a high regard for it. It was unique to
Georgia and the assumption was made that since Georgia alone had it, it
could not be any good.9 5 We may now see the pattern developing of a
criminal defendant testifying in his own defense, being convicted, and then
being tried for perjury if the prosecutor thinks that he did not get a heavy
enough sentence for the first crime.

CONSTITUTIONAL PRIVILEGES

Cases involving constitutional privileges are considered more at length
in other articles of this survey. This would include cases like United States
v. Dionisio," where it was held that requiring witnesses before a grand jury
to produce voice exemplars did not violate their rights under the fourth or
fifth amendments to the Constitution of the United States. There are a few
areas that involve specific evidence questions that might be considered.

Lineups

Under the rule of the Wade and Gilbert cases, "7 a lineup is such a critical
stage in the trial that the defendant is entitled to have counsel present.
He may, of course, waive counsel." If a lineup or photograph identification
violated the rule of Wade and Gilbert, then a resulting in-court identifica-
tion should be excluded unless an independent origin can be established
to purge the in-court identification of its "primary taint." In several cases,
this independent origin was shown." In Luke v. State'0 there was no objec-

94. Ga. Laws, 1973, p. 292.
95. United States v. Williams, 341 U.S. 58 (1951); Annot., Perjury-Former Acquittal, 95

L. Ed. 755 (1951); Annot., Perjury-Former Acquittal, 37 A.L.R. 129 (1925); 60 AM. Jut.2d
Perjury, §51.

96. - U.S. - , 93 S. Ct. 764 (1973).
97. Gilbert v. California, 388 U.S. 263 (1967); United States v. Wade, 388 U.S. 218 (1967).
98. Simmons v. State, 126 Ga. App. 401, 190 S.E.2d 835 (1972).
99. Griffin v. State, 229 Ga. 165, 190 S.E.2d 61 (1972); Powers v. State, 126 Ga. App. 113,

189 S.E.2d 893 (1972).
100. 126 Ga. App. 111, 190 S.E.2d 85 (1972).
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tion to the in-court identification. Kirby v. Illinois' restricted the Wade
and Gilbert rule so that it does not become operative until "after the onset
of formal prosecutorial proceedings." Two cases applied Kirby but in each
case the court held that in any event the in-court identification was not
tainted. 02 In McKenzey v. State'"3 the defendant was convicted of forgery
in connection with some credit cards. The owners of the cards were shown
50 to 60 photographs, from which they identified the defendant. Since a
private investigator had shown the photographs, the court held that the
Wade and Gilbert rule did not apply.

Confessions

Under Jackson v. Denno0 4 and Sims v. Georgia'5 the trial judge must
hold a hearing and make a finding of voluntariness before he admits a
confession. In Sharpe v. State"'O a proper hearing was held, but in Hilliard
v. State0 7 the judge failed to hold a proper hearing. In Mack v. State'00 a
proper warning had been given to a child before he made a confession, in
compliance with In re Gault.'

Robinson v. State"0 was concerned with the voluntariness of a confes-
sion. The co-defendant, Timms, had asked a police officer if it would help
if he told the truth, and the police officer stated at the hearing on the
confession: "I said it has always been true that everybody asks how cooper-
ative has a suspect been with you, was this voluntary or did you have to
get out and prove it . . . I told him that I felt it would be better for him
to go ahead and tell the truth.""' The court held that a statement to the
effect that it is always better to tell the truth was not an improper induce-
ment, but that the remaining language held out a hope of reward and made
the admission of the confession error. However, the majority of the court
held that it was harmless error since legally admissible evidence of the
same facts had been introduced. Justice Gunter, dissenting, thought that
it was harmful error.

Search

There has been a difference of judicial opinion as to the need of any

101. 406 U.S. 682 (1972).
102. Hudson v. State, 229 Ga. 565, 193 S.E.2d 7 (1972); Creamer v. State, 229 Ga. 704,

194 S.E.2d 73 (1972).
103. 127 Ga. App. 304, 193 S.E.2d 226 (1972).
104. 378 U.S. 368 (1964).
105. 385 U.S. 538 (1967).
106. 126 Ga. App. 87, 190 S.E.2d 90 (1972).
107. 128 Ga. App. 157, 195 S.E.2d 772 (1973).
108. 125 Ga. App. 639, 188 S.E.2d 828 (1972).
109. 387 U.S. 1 (1967).
110. 229 Ga. 14, 189 S.E.2d 53 (1972).
111. Id. at 14, 15, 189 S.E.2d at 55.
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specific type of warning before a consent to search would be voluntary and
thus the resulting search valid. This issue was resolved by the Supreme
Court of the United States in Schneckloth v. Bustamonte," where it was
held that a defendant's knowledge of his right to refuse to permit a search
is only a factor to be considered in determining whether or not his consent
was voluntary. Thus, no specific type of warning is necessary.

It is still necessary for a defendant to file a timely written motion to
suppress evidence alleged to have been illegally seized, or he will waive his
objection."' The General Assembly provided for appeal by the state of
certain rulings in criminal cases."' The state may now appeal from a judg-
ment sustaining a motion to supress evidence illegally seized, and such
appeal does not require a certificate for immediate review by the trial
judge.

Jones v. State 5 sustained a "no knock" provision included in a search
warrant as a proper exemption from the notice requirement of the stat-
ute."

6

There were a number of miscellaneous search cases. Braddock v. State"'
held an administrative search invalid. Holtzendorf v. State"8 held a search
invalid as not meeting the "stop and frisk" requirements of Terry v.
Ohio. ' 9 Bradford v. State"0 held a search valid as incident to a valid arrest.
Davis v. State'' held that probable cause had been shown for a search
warrant.

There have been a number of cases holding that the search of an automo-
bile under the facts of each case was valid.' 2 The so-called "inventory
search" of motor vehicles properly impounded by police officers raises a
question.' 3 Hunter v. State' contains a good discussion of the problem of
delayed searches of motor vehicles. Here an automobile was found illegally
parked and unattended on a road in the woods near the scene of an at-
tempted burglary. It was towed to a service station and there it was

112. - U.S.-, 93 S. Ct. 2041 (1973).
113. Bissel v. State, 126 Ga. App. 61, 189 S.E.2d 701 (1972); Wilson v. State, 126 Ga. App.

145, 190 S.E.2d 128 (1972).
114. Ga. Laws, 1973, p. 297 at 297-98.
115. 127 Ga. App. 137, 193 S.E.2d 38 (1972).
116. GA. CODE ANN. §27-308 (Rev. 1972).
117. 127 Ga. App. 513, 194 S.E.2d 317 (1972).
118. 125 Ga. App. 747, 188 S.E.2d 879 (1972).
119. 392 U.S. 1 (1968).
120. 126 Ga. App. 688, 191 S.E.2d 545 (1972).
121. 127 Ga. App. 76, 192 S.E.2d 538 (1972).
122. Hood v. State, 229 Ga. 435, 192 S.E.2d 154 (1972); Johnson v. State, 126 Ga. App.

93, 189 S.E.2d 900 (1972); Miller v. State, 127 Ga. App. 248, 192 S.E.2d 915 (1972); Satterfield
v. State, 127 Ga. App. 528, 194 S.E.2d 295 (1972); Vaughn v. State, 126 Ga. App. 252, 190
S.E. 609 (1972).

123. Annot., Inventory Search of Impounded Vehicle, 48 A.L.R.3d 537 (1973).
124. 127 Ga. App. 664, 194 S.E.2d 680 (1972).
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searched shortly thereafter. In holding this search to be valid, the court
pointed out that under Coolidge v. New Hampshire'5 it could not have
been held for several days and then searched without a warrant. Denson
v. State2 involved a true inventory search. The facts of this case need to
be considered. Detectives Eller and McGuire of the Savannah Police De-
partment were part-time security guards at a K-Mart store. On October
19, Detective Eller arrested the defendant for attempting to steal a stereo
speaker from the store. The following day Detective McGuire reported for
duty at the store and was notified that defendant's automobile was parked
on a yellow curb in a fire lane and was obstructing traffic. He called a
wrecker and had the automobile impounded. On October 22, Detective
McGuire notified Detective Eller that the automobile had been impounded
and that it contained valuables that should be placed in the property room
of the police station for safekeeping. Later that day, Detective Eller with
another detective, in their capacity as police officers, proceeded to inven-
tory the contents of the automobile. They found a folder which contained
an envelope and other items. The envelope contained eight tin-foil pack-
ages that contained heroin. The defendant was indicted for possession of
heroin. He moved to suppress this evidence and appealed with a certificate
of review from denial of this motion. The court held the search to be valid
as being within standard inventory procedure. However, the court also
relied on Braddock v. State21 and cited that case as sustaining an adminis-
trative search, which does not seem proper. In the Braddock case the court
clearly disapproved the claim of a valid administrative search, citing
Camara v. Municipal Court of San Francisco'8 and See v. City of
Seattle.2 1 The court held the search in the Braddock case valid on the basis
of actual and implied consent, stating:

We wish to make clear, however, that we have not announced sweeping
powers for inspectors of regulatory agencies or extended implied consent
beyond what was said here. The implied consent found in a licensing
system covers only the property of the licensee.ln

This principle has recently been stated by the Supreme Court of the
United States. That Court has just considered two automobile search
cases, finding one to be invalid and the other valid, both five to four
decisions resulting from the shift of Mr. Justice Powell. In Almeida-
Sanchez v. United States,2

3 an automobile was searched 20 miles from the
Mexican border. The Court reviewed automobile searches in general, ad-

125. 403 U.S. 443 (1971).
126. 128 Ga. App. 456, 197 S.E.2d 156 (1973).
127. 127 Ga. App. 513, 194 S.E.2d 317 (1972).
128. 387 U.S. 523 (1967).
129. 387 U.S. 541 (1967).
130. 127 Ga. App. at 518, 194 S.E.2d at 320.
131. - U.S. -, 93 S. Ct. 2535 (1973).
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ministrative searches, and border searches and found none of them to
apply. As to implied consent, the Court stated that the individual must
be engaged in a regulated or licensed business for implied consent to apply.
Finding no exception to make the search reasonable under the fourth
amendment, the search was invalid. Cady v. Dombrowski131 involved an
inventory search of a wrecked automobile that had been towed in. The
Court held the search valid, calling it a "caretaking search."' 1

Creamer v. State'31 is a good finale. Much has been and will be written
about this case, so this will be brief. Dr. Matthews and his wife were
murdered at their home in Cobb County. The wife had fired a pistol and
it was believed that a bullet from her pistol was lodged in the right side of
the chest of defendant Creamer. The state moved for a search warrant to
recover the bullet and a show-cause hearing was held in the Superior Court
of Cobb County. The state made a showing that the bullet was from the
pistol of one of the victims. The court ordered an examination by a physi-
cian of the defendant. The physician later testified that there was an object
that could be a bullet in defendant's chest and that it could be removed
in no more than fifteen minutes under a local anesthetic without any
substantial risk to the defendant. The trial judge ordered the defendant
transported to the hospital in Augusta, there to have the bullet removed
and turned over to the state crime laboratory. The Supreme Court of
Georgia granted supersedeas and heard the case. The court held that none
of the rights of the defendant under the fourth or fifth amendments to the
Constitution of the United States were violated. The court then held that
none of his rights under the Constitution of the state of Georgia and statu-
tory law would be violated by the removal of the bullet and affirmed the
trial court. There is no real question as to the search. The court order was
a proper search warrant. Warden v. Hayden's removed the old "mere
evidence" objection to searches and the bullet was a proper object to be
seized. It was recently held in Cupp v. Murphy 36 that taking samples of
scrapings from defendant's fingernails, over his protest and without a war-
rant, was not a search under the fourth amendment. Justice Gunter dis-
sented on the basis that the defendant's privilege against self-
incrimination under Georgia law would be violated. As he points out, the
Georgia privilege is broader than the federal privilege. However, it would
not seem that this privilege was violated.

On rehearing, the contention was made that defendant's sixth amend-
ment right to counsel had been violated since he did not have counsel
present when the physician examined him under court order. The court

132. - U.S. -, 93 S. Ct. 2523 (1973).
133. Id. at - , 93 S. Ct. at 2528.
134. Creamer v. State, 229 Ga. 511, 192 S.E.2d 350 (1972); 24 MERCER L. REv. 687 (1973).
135. 387 U.S. 294 (1967).
136. - U.S. __, 93 S. Ct. 2000 (1973).
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held, with Justice Gunter dissenting, that his sixth amendment right had
not been violated.

After this decision, the defendant agreed to removal of the bullet, with-
out further appeal. Ballistic tests showed that the bullet had not been fired
by the victim's pistol. However, defendant Creamer was convicted of mur-
der and other co-defendants are contesting trial for the murders in Cobb
County. At the time of this writing, the final determination of the matter
of the murders of Dr. Matthews and his wife is still very much involved in
litigation.


