
DOMESTIC RELATIONS
By NATHANIEL E. GOZANSKY*

LEGISLATIVE DEVELOPMENTS

At the beginning of last year's survey, the author indicated that the
failure of Georgia to pass legislation which "completely and exhaustively
revise, amend, and supersede the laws of this state relating to divorce,
alimony and support of minors"' gave notice that Georgia may have a
substantially different domestic relations code in the future.' During the
last legislative session, there was a change made to the code but far from
the "substantially different" change that seemed to loom from the deliber-
ations of the 1972 legislative session. In the 1973 session, the General
Assembly amended the existing laws to add as a thirteenth ground, "[tihe
marriage is irretrievably broken."'

The decade of the 70's will no doubt see more legislative activity
throughout the United States designed to reform the law of divorce than
in any preceding period. Georgia, with its approach, joins that group of
states which have avoided pervasive reform by the addition of a single
ground.4 An equal number of states,5 thus far in the 70's, have gone for the
more pervasive reforms as passed in Florida in 1971. The Georgia provision
is somewhat unique in that it is the only state which, while adding a single
ground, utilized the language of the more pervasive reform, that is, "the
marriage is irretrievably broken." Up to now such language has only been
used with statutes which eliminate fault as a factor in the dissolving of a
marriage and in resolving the incidents of the marriage.

It is not entirely clear that the legislative change has brought "no-fault
divorce" to Georgia. This new ground is discussed in some detail in an
article published in the GEORGIA STATE BAR JOURNAL.' That article notes
the possibility of the court still being concerned with fault by inquiring as
to whether it was the defendant's fault-that the marriage is now irretrieva-
bly broken. It also indicates that since the legislature did not speak to the
question of whether the traditional defenses apply in a divorce grounded
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on the new ground that there is the possibility that they still exist.
It is recommended that "irretrievably broken" should be treated as a

ground which does not require proof of fault on the part of one spouse as
compared with the other-regardless of who the complaining party is. The
question should go only to the prospects of reconciliation. It is only l(gical,
then, that traditional defenses, particularly that of recrimination, should
not be applicable when the divorce is grounded on the marriage "being
irretrievably broken." With regard to the incidents to divorce such as
alimony, property distribution, and custody awards the court would, as is
traditional in the State of Georgia, consider fault where relevant.

We can only wait to see the direction which the Georgia courts go in
giving meaning to the new ground.

Two additional legislative acts are of interest to domestic relations prac-
tice. The General Assembly repealed Ga. Code Ann. chapter 74-3 relating
to bastardy proceedings and amended section 74-9902 to provide for the
responsibilities of the accused father of an illegitimate child when the
accused father is convicted of abandonment.7 Under the new law, upon
conviction, the father is required to pay the mother's reasonable medical
expenses due to the child's birth. He may settle his obligation by court
approved agreement with the mother. Further, the new law provides for
blood tests and the admissibility of the results in prosecutions of accused
fathers.

The General Assembly also enacted a "Child Support Recovery Act." s

This new and comprehensive piece of legislation is designed to attempt to
insure that public assistance paid to needy children is a supplement to the
support provided by the responsible parent. This goal is to be achieved by
implementation Of procedures designed to establish a responsible parent's
ability to support his children and to enforce that obligation. More specifi-
cally, the Act provides that the payment of public assistance creates a debt
to the state; acceptance of public assistance operates as an assignment of
the right to child support; and the Department of Human Resources is
required to attempt to locate absent parents and obtain support for the
child or children. The Department of Human Resources is responsible to
establish standards of ability to support and to administer the Act in
conformity with the Administrative Procedure Act.

JUDICIAL DEVELOPMENTS

The judicial decisions of this survey year can be divided into four areas
of discussion: alimony, custody, divorce, and adoption. One case of interest
defies this categorization and is discussed in a fifth subpart. As usual,

7. Ga. Laws, 1973, p. 697.
8. Ga. Laws, 1973, p. 192.
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routine cases or those turning on extraneous procedural issues have been
omitted.

Alimony

Most of the cases that are notable during this survey period are in the
area of alimony, property, and child support. Several of the cases deal with
problems growing out of procedures attempting to cite fathers for contempt
for failure to make child support payments. In Scott v. Scott,9 the father
appealed a finding of contempt alleging that his failure to make payments
for his child's college education resulted from a reasonable disagreement
concerning the choice of schools with the child's mother. The supreme
court acknowledged that wilful disobedience of a court's decree or judg-
ment is a necessary prerequisite to a contempt citation, but pointed out
that under the facts there was sufficient evidence to hold the father in
contempt as a result of his refusal under the particular circumstances.

A more curious case is Deese v. Deese. 10 In that case, the father had been
ordered to pay $175 per month for child support and, upon his failure to
honor that obligation, he was cited for contempt. The court ruled that if
he would commence making child support payments for a period of one
year, in the amount of $100 per month for that year plus $25 per month
for the past due child support, he could thereby purge himself of contempt.
The former wife appealed. The supreme court ruled that on a contempt
hearing no question of modifying the verdict or reducing the amount of
alimony awarded by the jury was before the court. Therefore, while it was
within the power of the court to provide terms for the payment of past due
installments, the court did not have authority to modify the original decree
by providing that the husband could make future payments in a lesser
amount than he was required under the original decree.

While this decision is consistent with the legislative rules concerning
modification of child support obligations, it does raise a serious policy
question. Why should a person who is in default not have an opportunity
to have his obligation adjusted in light of the vicissitudes that may have
given rise to his failure to comply with the decree? The power to raise such
issues could arguably result in extending and confusing the litigation while
the child is denied the support due and owing to him. But the possibility
of raising such an issue might reduce the readiness to seek contempt orders
and encourage some amicable settlement between disputing parents.

A more unusual case in this general area of contempt for failure to make
child support payments came before the court of appeals and raised a
serious equal protection argument on behalf of an allegedly indigent fa-
ther." The equal protection argument arose because the father was sent-

9. 229 Ga. 30, 189 S.E.2d 72 (1972).
10. 230 Ga. 105, 196 S.E.2d 16 (1973).
11. Garret v. State, 125 Ga. App. 743, 188 S.E.2d 920 (1972).
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enced to imprisonment but his sentence contained a provision which would
allow him to eschew imprisonment by payment of a specified sum of money
to his wife and weekly child support paid through a probation officer.
Relying mainly on an Ohio opinion, 2 the court ruled that there was no
federal or state constitutional violation where the defendant's alternative
to incarceration was the payment of funds for which he was obligated as a
father to pay, as distinguished from the alternative of a fine.

In a case of first impression in Georgia the effect of a trust, set up by a
paternal grandparent for his grandchildren, on the father's obligation to
provide for those children pursuant to a divorce decree was at issue.'3 The
mother of the children argued that the trust, which directed the trustee to
use a sufficient amount of the income to provide for the grandchildren's
support, maintenance, and education, and to meet any emergency,"
should not be utilized to meet those obligations which the father was under
a court order to meet and was capable of meeting. Her goal was to increase
the trust corpus which would be available for the children upon reaching
age 26. The father contended that the trust was in fact mandatory and in
effect was an attempt on the part of his father to relieve him of this
obligation. 5 The supreme court, in a rather lengthy opinion, held that the
direction to the trustee was mandatory and that he was obliged to meet,
to the extent possible, the expenses of support, maintenance, and educa-
tion of the minor children and that therefore pursuant to the code," the
father was relieved of the obligation to the extent that trust funds were
available for the purpose.

There is little doubt that the testator intended the trust to relieve his
son of this obligation, particularly in light of the dates on which the divorce
was granted and the trust was established in the grandfather's will. How-
ever, the language used in setting up the trust was far from a picture of
clarity on this particular point, and we at the bar could relieve the court
of an agonizing interpretation effort by being more careful in the wording
of such instruments.

There was one case involving the Uniform Reciprocal Support Act that,
while not adding to the state of the law, should be mentioned because there

12. State v. Ducey, 25 Ohio App.2d 50, 266 N.E.2d 233 (1970).
13. McElrath v. Citizens & Southern Nat'l Bank, 229 Ga. 20, 189 S.E.2d 49 (1972).
14. Id. at 20, 21, 189 S.E.2d at 51. The pertinent language reads: "Until the grandchild

arrives at the age of 26 the Trustee shall use a sufficient amount of the income to provide for
the grandchild's support, maintenance and education including such special and post-
graduate education as may be deemed by the Trustee to be in the best interest of the
grandchild and to meet any emergency, . . . after taking into consideration the grandchild's
income and means of support from other sources, encroach upon the corpus for such purposes
[emergencies]."

15. The father also sought reimbursement from the trust income for expenses already met
from his personal assets.

16. GA. CODE ANN. §23-2311 (Rev. 1971).
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is a tendency to ignore that law. The case, Slaton v. Campbell,7 involved
mandamus seeking to force a district attorney to represent a Virginia
woman attempting to collect alimony and child support pursuant to pro-
ceedings commenced in Virginia. The district attorney had refused, repre-
senting that his work load had become "so heavy and his personnel was so
limited that they '[hiad to draw the line somewhere.' "s He also con-
tended that the applicant must show need. The supreme court correctly
affirmed the granting of mandamus because the Uniform Act makes it
"mandatory" upon a district attorney to represent women so situated,
regardless of the district attorney's "work load." Further, the question of
need is one that was determined by the Virginia court, in this case, when
it certified to the district attorney pursuant to the terms of the Act in effect
directing his representation of the claimant.

Another line of cases involved matters other than payment of money. In
Collins v. Collins, 19 the jury awarded the wife a car, legal title to which was
in a corporation of which the husband was an officer. Among the husband's
points on appeal was the validity of this particular order. The supreme
court ruled that since the evidence indicated that the corporation had
provided the car for the personal use of the husband, and since it had been
in his wife's possession and had been in her use at the time of the trial,
the verdict and decree was not illegal and the court would not indulge in
the presumption that it was legally impossible for the husband to meet the
terms of the decree in this particular respect. This case may prove to be
extremely important as it minimizes the possibility of men avoiding their
obligation by using corporate devices to protect the assets that are truly
theirs.

In a case, apparently of first impression, a provision that was set out in
the alimony decree requiring the husband to keep in effect health, acci-
dent, and hospital insurance equal to what had been in force for the benefit
of the wife and children was interpreted. 20 As a result of the divorce decree,
the husband's company group insurance no longer would cover his now
former wife and the children in her custody. The wife sought to require the
husband to obtain equivalent coverage for her and the children. The su-
preme court affirmed a ruling interpreting the provision of the alimony
decree to so require the husband and in the alternative to hold the husband
a self-insuror as to a hospital indebtedness, which had occurred and which
was not covered because of the absence of insurance.

In Shepherd v. Foskey,21 a divorced husband attempted to attack a
portion of a divorce decree which had awarded the wife permanent posses-

17. 229 Ga. 59, 189 S.E.2d 69 (1972).
18. Id. at 59, 189 S.E.2d at 70.
19. 229 Ga. 222, 190 S.E.2d 539 (1972).
20. Roberts v. Roberts, 229 Ga. 689, 194 S.E.2d 100 (1972).
21. 229 Ga. 709, 194 S.E.2d 110 (1972).
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sion of a house and awarded the children legal title to the house. The
husband alleged that at the time of the divorce the legal title to the prop-
erty was vested in a holder of a recorded security deed and, therefore,
alleged that the court had no jurisdiction over the property. While this
particular challenge was not reached as part of the holding of the case
because of a statutory limitation objection that was sustained, the court
did indicate by way of dicta that the holder of the security deed was not a
necessary party, in a divorce action, to the termination of the rights and
title to property as between those involved in the litigation. This decision
was based on the fact that regardless of the decision of the court as to the
rights of ownership between the husband and children, none of this af-
fected the holder of the security deed who was not a party to the litigation.
His rights could be represented in a subsequent suit if that proved neces-
sary.

In another case dealing with a decree that awarded a house, 2 the hus-
band contended that the portion of the verdict which awarded the house
to him for his lifetime and to his wife at his death, but dividing the equity
if sold during his lifetime, was erroneous because the right to receive ali-
mony from a husband ceases upon death. The court easily rejected this
contention, pointing out that where the award was a specified interest in
realty the interest was vested by the judgment and thus the obligation was
technically met during the lifetime of the husband.

There were a few unsuccessful attempts to challenge verdicts as provid-
ing excessive alimony,2 3 but only one seems worthy of comment. In
McDonald v. McDonald,24 the jury awarded the wife permanent alimony
of $1,000 per month. The husband entered a motion for new trial alleging,
among other things, that this award was excessive. The court, while deny-
ing the motion for new trial, reduced the award to $750 per month. Both
parties appealed, alleging various errors. With regard to the trial judge's
effort to reduce the award, the supreme court ruled that he had no such
discretion and that his choice was either to grant the motion for new trial
or be bound by the determination of the jury.

A narrow reading of section 30-222 2 provides an important decision
which should affect jury instructions in the future. The section provides
that proceedings to modify alimony awards can only be instituted where
the award was in the form of periodic payments and not where the award
was made from the "corpus of the husband's estate in lieu of such periodic
payment." In a case applying this provision,26 the jury had awarded the

22. Lucas v. Lucas, 229 Ga. 283, 191 S.E.2d 29 (1972).
23. Frazier v. Frazier, 229 Ga. 252, 190 S.E.2d 67 (1972); Powers v. Powers, 229 Ga. 450,

192 S.E.2d 268 (1972); McDonald v. McDonald, 229 Ga. 702, 194 S.E.2d 429 (1972).
24. 229 Ga. 702, 194 S.E.2d 429 (Rev. 1972).
25. GA. CODE ANN. §30-222 (1969).
26. Bickford v. Bickford, 229 Ga. 229, 190 S.E.2d 70 (1972).
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wife certain property as permanent alimony and, while not providing for
periodic payments of alimony, sought to preserve her right to apply for
periodic cash payments by providing that the wife "retained the right to
petition the court for cash alimony at a later date."" A majority of the
supreme court ruled that section 30-222 did not apply and, since there had
not been a reservation by the consent of the parties, the wife could not,
subsequent to the entry of the final decree, seek a permanent alimony
award in the nature of the periodic payments. Two justices entered a
dissent which would have applied the section in question and save for the
wife the right which the jury intended to vest in her. The dissenting opin-
ion, in this writer's view, correctly recognized that the award the jury made
of certain defined property had not been made "in lieu of such periodic
payment" as required by the code. The jury had, in effect, left open the
question of whether the wife had a right to periodic payments, thus allow-
ing her subsequent to the entry of the decree to seek to establish such right.
Earlier litigation of this same case 8 also supports the conclusion reached
by the dissent. Solutions to the problem posed by this case may be more
carefully worded instructions to juries and the possibility of seeking some
clarifying statement from juries when their verdict is submitted.

Custody

The jurisdiction, or lack thereof, of juvenile courts in handling the cus-
tody aspects of divorce or habeas corpus cases was reviewed in three cases
during the survey period. The first case, Showalter v. Sandlin,29 involved
a writ of habeas corpus filed by the motber in juvenile court and subse-
quently a habeas corpus complaint filed by the father in superior court.
The superior court referred the question of custody to the juvenile court
"for recommendation and report." On appeal, the supreme court held that
the superior court had erred in making such referral. The court recognized
that under the Juvenile Court Act of 19510 such referral was provided for,
but pointed out that the Juvenile Court Code,' enacted in 1971, expressly
repealed the referral provisions. As a result, a habeas corpus trial court has
no alternative but to conduct a hearing on the merits.

This ruling was followed in the case of Parker v. Parker,12 wherein the
juvenile court had been referred custody questions which arose out of a
divorce action. The problem also came up in a case 3 where counsel for the
parties had agreed the custody question should be referred to the juvenile

27. Id. at 232, 190 S.E.2d at 72.
28. Bickford v. Bickford, 228 Ga. 353, 185 S.E.2d 756 (1971).
29. 229 Ga. 405, 191 S.E.2d 828 (1972).
30. GA. CODE ANN. §24-2409(2) (Rev. 1969).
31. GA. CODE ANN. §24A-4001 (1971).
32. 229 Ga. 496, 192 S.E.2d 341 (1972).
33. Gray v. Gray, 229 Ga. 460, 192 S.E.2d 334 (1972).
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court for investigation, trial, and final determination. The court, applying
its holding in Showalter, held that the transfer was void and the court was
without jurisdiction pursuant to the new act, recognizing the long-standing
rule that waiver or consent of the parties cannot confer on a court jurisdic-
tion of subject matter where it has none at law.

The rule of Dwyer v. Krelstein34 was affirmed and applied in two habeas
corpus proceedings during the term. In both cases Justice Gunter filed
persuasive and well-reasoned dissenting opinions. The rule of Dwyer is,
where a habeas corpus petition is brought by a nonresident parent to
obtain custody of a minor child in a court having jurisdiction of the other
parent, who is allegedly illegally detaining the child, and that parent files
a response seeking a modification of the original custody decree, it is error
for the court to strike such allegations in the response. Of the two cases
decided during the survey period, one35 involved parents living in different
counties, and the other 6 involved a Maryland decree awarding custody of
"the child 'temporarily . . .for a period of one year from the date of this
decree and thereafter until further order of this court,' ,,31 to the paternal
grandparents. The latter case, of course, raised full faith and credit clause
questions. However, the majority held that the order was temporary in
nature and, therefore, did not come within the mandate of that clause.

The dissenting opinions pointed out that a rule allowing such cross-
complaint permits the respondent in a habeas corpus action, by his act
inconsistent with a decree of another court, to confer jurisdiction in the
habeas corpus court to the disadvantage of the applicant who is to that
point "legally entitled to the possession and custody of the child. ' 38 The
opinion went on to point out that the better rule would allow that "[i]f
custody is to be litigated again on the change of condition issue, then it
must be relitigated in the forum of the applicant entitled by a former court
decree to custody, if that forum is different from the forum where the
illegal detention has taken place. ' '39 While the rule is now firmly estab-
lished, the dissenting opinions would seem to pose the possibility of some
future reconsideration of this particular issue.

An interesting case on rather unusual facts raised the problem of
whether a court, while not finding changed circumstances sufficient to
alter a prior custody determination, might provide for visitation rights
where none had been earlier so provided. 0 When the divorce was granted
in 1964, custody of the children was awarded to the mother. Three years
later, she voluntarily redelivered custody of the children to the father and

34. 211 Ga. 296, 85 S.E.2d 432 (1955).
35. Smith v. Smith, 229 Ga. 580, 193 S.E.2d 599 (1972).
36. Glover v. Sink, 230 Ga. 81, 195 S.E.2d 443 (1973).
37. Id. at 82, 195 S.E.2d at 444.
38. Id. at 85, 195 S.E.2d at 446.
39. Id.
40. Aynes v. Scheer, 229 Ga. 205, 190 S.E.2d 34 (1972).
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signed an agreement vesting in him exclusive custody and consenting that
a judgment might be entered in a court with jurisdiction changing the
custody. Thereafter, such a judgment was in fact entered. Neither the
agreement nor the judgment contained any provision respecting visitation
rights. However, the mother was apparently permitted to enjoy frequent
visits with the children until the former husband learned that she was
about to remarry, at which point he refused to permit visitation and sought
to censor mail and other forms of communication. The mother thereupon
brought an action seeking custody of the children or the right to have
reasonable visitation. The trial court denied change of custody but granted
the mother visitation rights. The father appealed and the supreme court,
while recognizing visitation is a part of custody and recognizing that the
trial court apparently felt that there had been" no change in condition
which would authorize a change of custody, found that it was not an abuse
of discretion to grant visitation rights to the mother.

The case of Phelps v. Phelps" also presented the court with an unusual
fact pattern. In that case, the husband sought a divorce, seeking custody
of one of the couple's children but not the second child. The wife filed a
cross-complaint in which she sought divorce, alimony, child support, and
custody of both children. The jury granted the wife's cross-complaint for
divorce, but the trial court's decree gave custody of one child to the wife,
ordering support for such child to be paid to her; custody of the other child
was granted to the paternal grandmother and the trial court ordered that
support be made to the grandmother. The mother appealed and the su-
preme court ruled that since the mother had been awarded custody of one
child, there was no presumption that the-evidence in the trial supported
the mother losing her right to custody to any of her children. Since in any
contest between a parent and a third person the trial court does not have
discretion to place custody in a third person unless the parent has lost the
right to custody, the trial court erred in giving the paternal grandmother
custody of one of the two children.

Divorce

During the survey period there were three cases in this area that deserve
comment. Moore v. Moore" dealt with the problem of whether a trial court
had authority to enter a divorce decree nunc pro tunc as of a date prior to
the death of the husband, where the jury had previously returned a verdict
and the cause was ripe for judgment. A majority of the court found such
authority existing within a court's inherent power to correct its own re-
cords. The time sequence of the events is of importance to this decision.
The divorce action was tried in May 1970, and the jury returned a verdict

41. 230 Ga. 243, 196 S.E.2d 426 (1973).
42. 229 Ga. 600, 193 S.E.2d 608 (1972).
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in favor of the plaintiff wife granting her a total divorce and giving her
certain property. A judgment was not entered on that verdict and approxi-
mately a month later the wife filed a motion for a new trial. Two months
thereafter, the trial court orally announced that it was granting a new trial
to the wife, but no written order was taken on the motion. Some eight
months later, before any judgment was entered on the verdict, the defen-
dant husband died. Nearly eleven months thereafter the attorney for the
defendant husband moved for entry of final decree of divorce nunc pro tunc
and sought to dismiss the wife's motion for new trial. A month later an
order was entered making the verdict of the jury the judgment of the court
nunc pro tunc as of the date that the verdict was returned.

The court buttressed its conclusion that this was a matter of simply
correcting records on the fact that a motion for new trial was not proper
until after judgment was entered, and since judgment on the verdict had
not been entered, a proper motion had never in fact been made. There was
a strenuous dissent focusing mainly on the personal nature of the divorce
proceedings and apparently relying on the fact that at the time that the
deceased husband's attorney made his motion, he technically no longer
had a client for whom to act.

An interesting case considered the validity of service of process perfected
on a Sunday. 3 The facts of the particular case involved service on a hus-
band who had moved from Georgia to North Carolina before personal
service could be had and who was thereafter served during a temporary
visit. In the wife's uncontradicted affidavit she showed that the husband
had entered Georgia on a temporary stay on a Sunday and vowed to leave
before the end of that day and did, in fact, leave the state on that day after
service was perfected. The supreme court, in a carefully considered opin-
ion, determined, based upon the history of the code section prohibiting on
Sunday the "work of ordinary calling"4 and the acts of the General Assem-
bly since the original enactment of this legislation, that a decision as to
whether service of process under the facts of the case is valid must be
determined based on present day standards. The court determined that if
personal service had not been perfected no judgment for alimony or child
support would have been valid except as to property located in Georgia.
Therefore, to protect the wife and minor child, it was necessary to serve
the husband on this particular day. Consequently, the validity of the ser-
vice of process was upheld.

The last case to be discussed in this subpart reads more like a law
professor's examination question than a true-to-life problem. The case of
A bou-Issa v. A bou-Issa5 involved Egyptian nationals who had married in
Egypt and were residing in Clarke County while the husband attended the

43. Evans v. Evans, 229 Ga. 418, 192 S.E.2d 158 (1972).
44. Id. at 420, 192 S.E.2d at 159.
45. 229 Ga. 77, 189 S.E.2d 443 (1972).
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University of Georgia. They arrived in Clarke County in April 1970. While
there is some conflict in the evidence as to their sexual relations, in Sep-
tember 1970 the couple had an argument and thereafter she slept with
their son in a bedroom with the door locked and had no sexual relations
with her husband. In May 1971, she moved from the apartment and imme-
diately thereafter filed application for divorce. The supreme court affirmed
the finding of the jury that the plaintiff was "separated and living apart
from her husband, although under the same roof, six months before she
filed her application for divorce, at which time and continuously thereafter
she had an intent to remain in Clarke County indefinitely."46 The court,
in closing its opinion, also rejected any contention that the plaintiff-wife
lacked the legal capacity to establish a domicile in this country because
she was here on a temporary visa.

Adoption

There were only three cases involving adoptions reviewed by appellate
courts during the survey period which seem worthy of comment. Two of
these cases require only passing reference. In Bolden v. Southerland,41 the
court of appeals ruled that where a common-law marriage is established,
the trial judge did not commit error in denying the paternal grandparents'
petition for adoption of a child where the father of the child was objecting
to the adoption without his consent. The case was distinguished from the
1943 case of Peacock v. Peacock4 wherein a valid common-law marriage
had not been established. In Franklin v. English,49 the dictum of an earlier
case50 was affirmed. In this case the natural mother gave written consent
to the adoption of the child born out of wedlock. Subsequently and prior
to the final order of adoption, she and the natural father were married. The
natural father then contended that the child was now legitimate and his
consent was required for the adoption. The court rejected this contention
because at the time the natural mother gave her consent she was the only
recognized parent, and the consent could not be voided by the subsequent
legitimation.

The most significant case in this particular area is Hamrick v. Seward.5 '
The case involved a challenge to an adoption petition filed by the natural
father in an effort to bar the natural mother's second husband from suc-
cessfully adopting the child. In the petition it was alleged that the "father
had 'willfully failed during a period of more than 12 months next preceding

46. Id. at 79, 189 S.E.2d at 445.
47. 127 Ga. App. 71, 192 S.E.2d 718 (1972).
48. 196 Ga. 441, 26 S.E.2d 608 (1943).
49. 126 Ga. App. 400, 190 S.E.2d 919 (1972).
50. Smith v. Smith 224 Ga. 442, 162 S.E.2d 379 (1968).
51. 126 Ga. App. 5, 189 S.E.2d 882 (1972).
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the filing of this petition to comply with the decree . . . requiring him to
support the child.' ",52 This allegation was made consistent with Georgia
statutory provisions.5 3

The court of appeals, relying on decisions from other jurisdictions, ruled,
among other things, that offers to make partial payment did not amount
to a lawful tender and that tendering the amount of arrearages after the
filing of the petition for adoption came too late. In addition, the court held
that visits to the child and presentation of Christmas gifts could not be
credited against the father's child support obligation so as to avoid a deter-
mination of abandonment pursuant to the code.

The court stressed that the statute does not require abandonment per
se but simply requires that it be shown that the natural father, for a period
of one year, wantonly and wilfully failed to make the support payments.
The fact that the child is not in a destitute condition does not obviate the
requirement of the decree that the father make the payments in order to
preserve the interest that the statute otherwise vitiates if he fails to make
those payments. Finally, the court observed that the fact that the wife does
not demand payment of the support money and that the father believed
the payment to be unnecessary for the child's support would not justify his
failure to make those payments.

Change of Name

An interesting case which defies categorization in the traditional sub-
parts was Fulghum v. Paul.4 That case raised the question of whether a
parent has a property right in his minor child's surname. The plaintiff
sought to vacate a judgment changing the surname of his minor child to
that of her stepfather. The plaintiff contended that the act providing for
name change 5 was unconstitutional under the due process clauses of both
the state and federal constitutions because the act does not provide for
personal service upon the father of the child. The name had been changed
upon petition of the mother, who had custody of the child. The supreme
court determined that it is a custom of persons to bear the name of their
parents but that there is nothing in the law prohibiting a person from
taking or assuming another name so long as not done for some illegal
purpose. Therefore, the court concluded that there was no property right
in another's name, including that of a minor child. After disposing of the
constitutional question, the court did acknowledge that it would seem
appropriate that a father, particularly when present in the state and whose
address is known receive personal notice of such proceedings. However, the
court hastened to point out that this problem is one that should be ad-
dressed to the General Assembly and not to the judiciary.

52. Id. at 6, 189 S.E.2d at 883.
53. GA. CODE ANN. §74-403(2) (Supp. 1972).
54. 229 Ga. 463, 192 S.E.2d 376 (1972).
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