
AGENCY & BUSINESS ASSOCIATIONS

By MICHAEL J. LYNCH*

The survey of Agency and Business Associations combines cases and
statutes in the fields of agency, partnership, and corporations. Agency
will be taken up first, followed by a few partnership cases, and then the

cases and a few new statutes which affect corporation law in Georgia.

AGENCY

Agent as Fiduciary

The cases in which the fiduciary aspect of the agency relationship was
raised during the survey period involve no difficulty.

Very clear-cut facts were involved in Denham v. Shellman Grain

Elevator, Inc.' which arose when one defendant took his employer's
property and sold it to the other defendant (who had full knowledge)
for much less than it was worth. Of course this conduct was wrongful,
and it was also a fraud sufficient to toll the statute of limitations until
discovery.

In Harrison v. Sarah Coventry, Inc.,2 defendants, while region man-
agers for plaintiff, allegedly revealed names of branch managers to
plaintiff's competitors and induced the branch managers to leave plain-
tiff's employment. A written contract forbade precisely this type of
behavior, but defendants challenged its validity because it was a contract
in restraint of trade limited as to time (two years after termination of
employment) but unlimited as to territory and therefore void. However,
in this case the contract did not forbid defendants from competing
against the employer; they were only forbidden from interfering with the
contract relations of plaintiff and its other employees, and from disclos-
ing names of certain employees to a competitor. It is clear that the
relationship of principal and agent creates a fiduciary relationship which
would make the conduct complained of here wrongful with or without
a written contract to that effect.

Existence of Agency

In a number of cases the existence of the agency was raised by a third

* Assistant Professor of Law, Emory University. Ph.B., University of Detroit, 1962; J.D.,
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1. 123 Ga. App. 569, 181 S.E.2d 894 (1971).
2. 228 Ga. 169, 184 S.E.2d 448 (1971).
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party seeking to hold the alleged principal liable. Most of the reported
appeals are concerned with motions for summary judgment by the de-
fendant. I shall consider first the cases in which summary judgment for
the defendant was proper, second those in which it was not.

In Manis v. Gulf Oil Corp.,3 defendant in an action on account,
counterclaimed against Gulf Oil Corporation alleging negligent damage
to his diesel truck by an employee of Gulf at the Big Tex Mid-
Continental Truck Stop. The only facts alleged by defendant to show
agency were that Big Tex sold Gulf products and accepted its credit
cards. Gulf offered a detailed affidavit of its district manager specifi-
cally negating the existence of any rights, responsibilities or actions
which would tend to show control. Copies of agreements between Gulf
and Big Tex were submitted which showed that Big Tex owned the truck
stop and the only agreements between them were for the purchase and
sale of petroleum products and the furnishing of a sign by Gulf. The
court cited an Oklahoma case for the proposition that it is common
knowledge that the display of a particular trademark sign at a gas
station does not indicate an agency.' The summary judgment in favor
of Gulf Oil Corporation was affirmed.

Another disgruntled customer attempting to sue the name on the
store was plaintiff in Arthur Murray, Inc. v. Smith.' Arthur Murray,
Inc., by the uncontradicted testimony of its president, owned no prop-
erty in Georgia and did no business here. It did have an arrangement
with George Eck and Eck-Lan, Inc. whereby the Arthur Murray name
and system could be used in return for a royalty payment. The plaintiff
relied on her assertion that money she paid to Eck had been turned over
to defendant. The court could find no evidence of agency, nor of the sort
of profit-sharing which might have indicated a partnership.

Although a summary judgment for defendant was overruled solely
because of the form of affidavits submitted by defendant to support its
motion,6 the case of Salters v. Pugmire Lincoln-Mercury, Inc.' should
probably be mentioned here because it illustrates a striking lack of
symmetry in the law when it comes to proving the fact of an agency
relation. Plaintiff in his verified complaint alleged that an agency ex-
isted. Defendants (both the alleged principal and the alleged agents)
submitted affidavits stating that no agency relationship had exer existed

3. 124 Ga. App. 638, 185 S.E.2d 589 (1971).
4. Coe v. Esau, 377 P.2d 815 (Okla., 1963).
5. 124 Ga. App. 51, 183 S.E.2d 66 (1971).
6. The affidavit did not state that they were based on personal knowledge.
7. 124 Ga. App. 414, 184 S.E.2d 56 (1971).
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between them. The court stated that assertions or denials of an agency
relation by parties to it may be treated as evidence of a fact, whereas
an outsider who lacks personal knowledge must testify to facts which
would lead to the conclusion that the agency relationship existed. Thus
when the affidavits denying an agency were balanced against the verified
complaint asserting the existence of the agency, the existence of the
agency would not be treated as a disputed fact and judgment for defen-
dants was appropriate.

The possibility that a son was the agent of his father for the purpose
of making household repairs required the denial of the father's motion
for summary judgment against an injured third party in Butler v.
Moore.' Plaintiff, an electrician working on defendant's home, entered
the attic by means of a disappearing springloaded stairway which pulled
down from the ceiling. The stairway fell down with plaintiff on it. The
stairway had fallen a few years previously and had been replaced by
defendant's son with nails without defendant ever learning of the prob-
lem. Evidence that the son was in the habit of doing minor repairs
around the house was held to be some evidence of agency, which would
charge the father as principal with notice that the stairway had pre-
viously fallen, as well as give rise to an inference that the stairway fell
because of improper repairs by the defendant's son and agent.

Triple "C" Recreation Association, Inc. v. Cash9 involved an asser-
tion that one corporation was acting as agent for another. This was not
a "piercing the corporate veil" case, since the alleged principal (Conti-
nental Can Company) did not own the stock of the alleged agent (Triple
"C"). However, there was enough proof of agency to require reversal
of a summary judgment on behalf of the alleged principal corporation.
The evidence sufficient to create a question of fact as to the agency can
be summarized as follows.

The Triple "C" was organized by a former employee of Continental
and borrowed money from Continental to buy the land on which its
facilities stood. Any employee of Continental could become a member
of Triple "C" and Continental would deduct dues from his pay. The
secretary and treasurer of Triple "C" (who by bylaw controlled com-
pany property) were appointed by Continental. The local plant manager
of Continental had the right to and did appoint three non-voting advis-
ors to meet with the board of directors of Triple "C". Continental
provided some clean-up services and reimbursed expenses of Triple "C"

8. 125 Ga. App. 435, 188 S.E.2d 142 (1972).
9. 124 Ga. App. 754, 186 S.E.2d 145 (1971).
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when functions were held for all Continental employees on Triple "C"
property. This evidence was held sufficient to authorize a finding that
Triple "C" was the agent of Continental in the operation of its club
facilities. The court specifically pointed out that it was not deciding to
disregard the corporate entity of Triple "C".

In an action for malicious prosecution it was necessary to determine
for whom Attorney Sipple was acting when he swore out a warrant
against plaintiffs charging them with fishing in the waters of another. 0

While there was some evidence present to indicate that the attorney
acted without the knowledge or consent of some of the defendants and
did not represent them in the acts complained of, summary judgment
could not be granted because the failure of the attorney to give a direct
answer to plaintiffis request for admission created a question of fact as
to the agency.

The pertinent request for admission and its answer was as follows:

Admit that the defendant, Julian C. Sipple, has for several years
represented the owners and beneficiaries named in this action in mat-
ters pertaining to their interest in said island in the capacity of agent
as an Attorney at Law ...

5. Answering [paragraph] 5, defendant shows that defendant,
Julian C. Sipple, has, on occasion, represented defendant, Eleanor T.
West in matters pertaining to her interest in Ossabaw Island.

Failure to deny constitutes an admission. It is clear from the reading
the above request and answer that Sipple did not deny his representation
of other defendants by admitting that he represented one. Other facts
bearing upon the existence of the agency relationship are not given.

A final case on the existence of an agency ruled on the admissibility
of certain evidence. A subcontractor suing a property owner raised the
question of whether another defendant was a general contractor or
merely the owner's job supervisor." The plaintiff had previously filed a
materialman's lien which recognized one defendant as general contrac-
tor and the other as owner. It was held to be error to refuse to admit
evidence of this since it was a circumstance tending to show that plaintiff
considered the defendants to occupy those respective roles at the time
the work was done.

Scope of Employment

In order to hold a principal liable for the torts of his agent the tort

10. West v. Baumgartner, 124 Ga. App. 318, 184 S.E.2d 213 (1971).
11. Wilson v. Northside Plumbing Co., 124 Ga. App. 390, 184 S.E.2d 40 (1971).
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must be proven, the existence of the agency must be proven, and it must
be proven that the agent was within the scope or course of his employ-
ment when he committed the tort. It has never been necessary for an
agent's act to have been specifically authorized by his master, or to be
directly beneficial to his master for the act to be adjudged "within the
course of employment." Such a rule would absolve principals from
liability for much of the negligence of their servants and virtually all
liability for deliberate torts. This is not the case; in fact, a considerable
latitude is permitted to the jury in these cases.

Two cases in the survey period involved an attempt to hold the princi-
pal liable for a deliberate tort of the agent. In both cases the court of
appeals decided that there was a jury question as to whether or not the
tortious act was within the course of employment.

In Gann v. Mills" plaintiff left a large amount of clothing in a clothes
dryer in the apartment building owned by defendant. How the clothing
was lost was shown by the testimony of the manager of the apartment
house, an employee of defendant, in an affidavit submitted with defen-
dant's motion for summary judgment. The manager stated that he
found a large amount of clothing on a table in the laundry room and
he ordered Ruark, a maintenance man, defedant's employee, to place
the clothes in a back room until claimed. The manager stated that he
believed Ruark had then given the clothes away to a janitor. The court
stated that even if Ruark had given the clothes away, violating the
instructions of the manager, the question of whether it was done "in the
prosecution and in the scope of the master's business" should be left to
the jury.

In another case the employee committed a murder, yet it was left to
the jury to decide whether his act was within the scope of his employ-
ment.'3 The employee was a bartender who kept a gun on the bar
premises because of several burglaries. When a person seated at the bar
repeatedly insulted the bartender's wife, the bartender shot and killed
him.

Intentional torts such as these create the most difficult conceptual
problem in determining "course of employment." In fact, it was at one
time the common view that a master would not be liable for such acts
of his servant without express authorization. It now appears clear that
this is not true as a general proposition. Three broad categories of cases
have been pointed out in which liability of the master is sometimes
found. They are: (a) torts incidental to a custodial job where the use of

12. 124 Ga. App. 238, 183 S.E.2d 523 (1971).
13. Triple "C" Recreation Ass'n v. Cash, 124 Ga. App. 754, 186 S.E.2d 145 (1971).
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force is a natural incident; (b) torts resulting from wrongful means used
to promote the master's business, and (c) torts resulting from friction
naturally engendered by the master's business . 4

The Triple "C" case may possibly be seen as falling into the first or
the third of these categories, but it is difficult to classify Gann v. Mills.
Undoubtedly the course adopted in these two cases, of leaving the ques-
tion to a jury guided by vague instructions, will result in some liability
in cases which fall outside of the three categories above stated.

The question of whether an agent was within the scope of his employ-
ment when his negligent automobile driving caused an accident was
raised in several cases. In all of the cases reported here the injured
plaintiff was unable to establish that the driving was within the scope
of employment, thus the employer-car owners escaped liability.

In Greene v. Harlin"5 defendant's employee, a farm laborer, had been
permitted to use defendant's truck to go into town to buy groceries on
several occasions. On the night of the accident defendant's employee
took the truck with permission to go to the grocery store. Instead,
however, he used the truck for other purposes, and while returning from
a point beyond the grocery store struck plaintiff who was walking on
the shoulder of the road.

The trial court granted defendant's motion for summary judgment
and denied plaintiff's motion for partial summary judgment on the issue
of whether defendant's employee was within the scope of his employ-
ment at the time of the accident. The judgment was affirmed by the
court of appeals which stated that at the time of the accident defendant's
employee was at a point beyond the grocery store, on a personal mis-
sion, and not within the scope of his employment. The implication
should not be taken that had defendant's employee simply gone to the
grocery store and had the accident while returning liability would have
ensued, because nothing in the case indicates that the trip to the grocery
store was itself more than a purely personal mission on the part of
defendant's employee.

No more difficult problem was involved in Don Swann Sales, Inc. v.
Carswell.6 Defendant's employee was a delivery man who took his
truck home on Saturday night instead of returning it to the company
yard as was required by a clearly stated company policy. The next
morning, while the employee was using the truck to go to the post office
to pick up personal mail, the collision occurred.

14. P. MECHEM, OUTLINES OF THE LAW OF AGENCY 266 (4th ed. 1952).
15. 123 Ga. App. 619, 181 S.E.2d 903 (1971).
16. 124 Ga. App. 141, 183 S.E.2d 218 (1971).
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The court of appeals reversed the lower court's denial of defendant's
motion for summary judgment since it had been shown that the vehicle
had been taken contrary to established company policy, that it was
taken without knowledge or permission from any superior, and that the
vehicle was not being used in furtherance of the company's business at
the time of the accident.

In Buffalo Holding Co., v. Shores,7 defendant's employee was a
taxicab driver who customarily drove between Atlanta and the Atlanta
Airport between 8:00 a.m. and 4:00 p.m. He used his cab for both
business and personal travel and was "in the process of" purchasing it
from the employers. On the day in question he quit work at 11:00 a.m.,
picked up his wife and a friend, drove to his apartment for lunch; and,
at about 1:20 p.m., while watching a baseball game, he heard a noise
and looked out to discover that his car had rolled down an incline and
collided with a parked car in which plaintiff was sitting. While noting
that under some circumstances an employee might use a car for mixed
business and personal reasons, on the facts of this case the business use
was completed before the accident occurred and, therefore, it was not
error to grant a summary judgment to defendant employer.

A form of liability closely akin to that of the principal for the negli-
gence of his servant is the liability created by the "family purpose"
doctrine which provides that where one furnishes an automobile to
members of his family for pleasure or convenience, he is liable for
injuries inflicted where it was negligently operated by a member of the
family for a purpose for which it was furnished." Ordinarily this liability
can only be imposed on the head of a family, but in a rather unusual
Georgia case an attempt was made to use the family purpose doctrine
to impose liability on a corporation. 9 The corporate defendant made the
car available to its president for his personal and business use; the
president permitted members of his family the unrestricted use of the
car. The stock of the corporation was all owned by members of the same
family, all of whom were alleged to have known of and approved the
use of the car by the president's children.

The accident, which occurred while the car was in the control of a son
of the president and being driven by another with the son's consent, was
not connected to any business of the company as the users of the auto-
mobile were on a purely personal trip. Therefore, the court of appeals
could see no reason to impose liability on the corporation, and it upheld

17. 124 Ga. App. 868, 186 S.E.2d 339 (1971).
18. Durden v. Maddox, 73 Ga. App. 491, 37 S.E.2d 219 (1946).
19. McIntosh v. Neal-Blum Co., 123 Ga. App. 836, 182 S.E.2d 696 (1971).
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the grant of summary judgment by the lower court.
Judge Evans, dissenting, would have reversed the summary judgment.

He cited a Connecticut case exactly in point which held as follows:

But if a car is maintained for the general use of a family, we see no
valid distinction between a situation where it is owned and maintained
by a member of the family and one where, as here, it is owned and
maintained by a family corporation for the use of the family and of
its managing head and one of its principal stockholders. In such a
situation the controlling element is the scope of the intended use of the
car rather than the mere fact that it is owned and maintained by the
corporation. The reason underlying the doctrine exists no less in such
a situation than in one where title to the car is in a member of the
family. Indeed, to hold otherwise, would make it possible, in the case
of a family corporation such as the one before us to avoid liability
under the family car doctrine by having automobiles for the use of the
families of its officers owned and maintained by the corporation. 0

The possible liability of the corporation president who furnished the
car to his family, although he did not have title, was not at issue in the
case.

Apparent Authority

The recurring problem of the dishonest deliveryman appeared in a
case this year.2 Plaintiff restaurant owner had a standing order with
defendant for twice weekly deliveries of a specified quantity of meat
unless the order was modified by phone. Payment was made on delivery.
One of defendant's deliverymen obtained a pad of blank invoices and,
over a period of four months he filled out an invoice, although no
delivery had been made, presented the invoice to plaintiffs employee,
and was paid. The deliveryman continued to present the fraudulent
invoices even after he left defendant's employ until the fraud was discov-
ered. It is clear that in this situation the principal, having clothed the
deliveryman with apparent authority to collect on invoices, could be
held liable for the agent's acts.

The question upon which the case turned was whether or not plaintiff
had been properly diligent in protecting himself. At the close of plain-
tiff's case, defendant's motion for dismissal was granted on the grounds
that plaintiff had neither alleged nor shown that he had been properly

20. Durso v. A. D. Cozzolino, Inc., 128 Conn. 24, -, 20 A.2d 392, 394 (1941).
21. Lecroy v. Acme Meat Co., 125 Ga. App. 566, 188 S.E.2d 255 (1972).
22. Braselton Bros. v. Better Maid Dairy Prods., 222 Ga. 472, 150 S.E.2d 620 (1966).

[Vol. 24



AGENCY & BUSINESS

diligent. The judgment was reversed by the court of appeals so that the
jury could decide whether or not plaintiffs actions showed a lack of
diligence.

The lack of diligence which defendant relied on in this case was not
a lack of diligence in ascertaining the agent's authority, but rather a lack
of diligence in ascertaining whether the goods, for which an invoice was
presented, had actually been delivered. The question of diligence may
have been avoided if instead of an action for fraud plaintiff had sued
for money paid by mistake. There appears to be no question that the
deliveryman had at least apparent authority and was within the scope
of his employment in receiving payment. That being so, the principal
should be held to have received the payment just as if the agent had
received payment for goods actually delivered and had then absconded.

Undisclosed Principal

One case in the survey period enforced the personal liability of an
agent for an undisclosed principal. The defendant in Johnson v. Spencer
Adams Paint Co.' claimed that because he dealt with plaintiff under
the name "Capital Industrial Sales and Supply Co.," plaintiff had no-
tice that he was dealing with a corporation. The court refused to say
that dealing with a two man concern using the word "company" in its
title showed as a matter of law a course of dealing with a purported
corporation so as to prevent any personal liability of defendant. The
issue was properly submitted to the jury which had decided for plaintiff.

PARTNERSHIP

As usual, there was very little reported litigation in the partnership
area during the survey period. Two cases considered the question of
whether a partnership existed, another case involved the liability of all
partners for partnership debts incurred by one of them. There were no
significant legislative developments.

The principle that all partners are bound by the acts of one of the
partners within the scope of the partnership is so well established that
the case of Burdell v. Georgia Railroad Bank and Trust Co.24 needs little
discussion. Burdell and others were partners of Jernigan, who negoti-
ated loans with the plaintiff bank and gave promissory notes in the name
of the partnership. At each time when a loan was made the bank had a
copy of a partnership agreement providing that "No partner shall with-

23. 123 Ga. App. 750, 182 S.E.2d 324 (1971).
24. 124 Ga. App. 828, 186 S.E.2d 291 (1971).
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out the consent of the partners who together have an excess of fifty
percent (50%) in profits and losses: a. Borrow money in the name of the
partnership . . . ." Jernigan did have more than a fifty percent interest
in profit and losses. There was no evidence that the bank had express
notice of any dissent by the other partners or notice that any partner or
partners desired notice each time a note was signed by a partner with
apparent authority to act for the partnership. Summary judgment below
was affirmed.

The Georgia Supreme Court decided one case involviig the question
of whether a partnership existed."5 Complainant and her husband were
the operators of George and Maxie's Tile and Carpet Service. Her
husband was a partner with W. M. Forshee who supplied capital for the
partnership but apparently did not help to operate the business. The
partnership was deeply in debt and in process of dissolution when com-
plainant executed two promissory notes and deeds to secure debt which
were given to Forshee and his wife (who had become his executrix as
well by the time of the action). Apparently the notes were given in return
for Forshee's agreement to pay the partnership debts so that the busi-
ness could be continued as a corporation.

Complainant's action sought to cancel the promissory notes and
deeds to secure debt on the grounds that these instruments lacked con-
sideration and that the instruments were void because they were exe-
cuted by a married woman to pay obligations of her husband. 6

Defendant contended that complainant was herself a partner in the
business, rather than a mere employee.

It was held that there was a conflict in the evidence on this point
(although the court does not make clear which facts support the infer-
ence of partnership existence). Therefore, complainant's motion for di-
rected verdict was properly denied.

A question of consideration arose because Forshee as a partner was
already liable for the debts he agreed to pay and because it was con-
tended he had already agreed to absorb all losses. The court held that
although Forshee agreed to supply all the capital, this did not automati-
cally settle the disputed question of whether he agreed to absorb losses.
The promise to pay debts was not made invalid as consideration by
Forshee's obligation as a partner on those very debts since he was giving
up his right of contribution against his partner which would arise as
soon as he paid any of the debts.

25. Whiddon v. Forshee, 228 Ga. 133, 184 S.E.2d 349 (1971).
26. Thus the agreement would be void under Ga. Code Ann. § 53-503 in effect at the time of

the action but since amended by the Act of 1969, Ga. Laws, 1969, pp. 72, 73.

[Vol. 24



AGENCY & BUSINESS

An incorrect jury instruction on the existence of a partnership was
held to constitute error, but not harmful error, in Morrow v. Adams."
It appeared that Adams financed the operation of Henley's business by
permitting Henley to use his accounts and bank credit card, and by
selling a truck to Henley on credit. The evidence conflicted as to whether
the relationship of Adams and Henley was merely that of creditor and
debtor, or whether Adams had a right to share in profits under an
arrangement which constituted a partnership.

The trial court instructed the jury as follows:

So, ladies and gentlemen, if you find that any sums paid by the
defendant Henley to defendant Adams were merely for reimbursement
of sums advanced for material and/or sums owed defendant Adams,
then, there would be no partnership and you would return a verdict for
the defendant Adams.

Later in the charge the following language appeared:

On the other hand, ladies and gentlemen, should you find that the
defendant Adams advanced money or credit for materials and that he
was to share in the profits and losses of the business-of this business
• . . then you should find against defendant Adams.

Clearly the portion of the charge first quoted could mislead the jury,
especially if the business did not have any profits. The majority of the
court of appeals decided that the later instruction cleared up any diffi-
culty and made the error harmless. Judge Evans, joined by two other
judges of the Georgia Court of Appeals, dissented on the grounds that
the earlier, misleading instruction was neither withdrawn nor called to
the attention of the jury as incorrect, and that therefore a new trial
should have been granted.

CORPORATIONS

Amendments to the Corporation Code

The amendments to the Corporation Code passed during the survey
period were of minor significance. The code permission of service of
process on the Secretary of State when a foreign corporation authorized
to do business in Georgia has failed to appoint or maintain a registered
agent, has been expanded to include all corporations doing business or
having done business in the state (authorized or not). 8 A further amend-

27. 124 Ga. App. 39, 183 S.E.2d 18 (1971).
28. Ga. Laws, 1972, p. 433, § I, amending GA. CODE ANN. § 22-1410 (Rev. 1970): § 4 makes

a similar change as to non-profit corporations.
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ment requires the Secretary of State to mail annual report forms to all
corporations; however, a corporation's failure to receive the forms will
not relieve it of the obligation to file an annual report. 2

1

Insiders' Activities

The corporate "insider," whether director, officer, major stock-
holder, or whatever, has unique opportunities for benefiting himself at
the expense of the corporation, its investors and creditors. Three cases
involving widely varied aspects of this problem were reported in the
survey period.

Who was taking advantage of whom is not clear from the report of
Georgia Electric Co. v. Malone.3 0 Hall and Malone were each fifty per
cent stockholders in Georgia Electric Company and they conducted the
business with equal authority." On June 27, 1969, Malone made an
offer to sell his fifty per cent interest to Hall. Hall met with representa-
tives of a competing firm who agreed to buy the fifty percent interest
from Hall at a price in excess of the offer. Hall then accepted Malone's
offer. Malone swore in a deposition that it had been previously agreed
between the parties that the offer was personal in nature and could not
be brokered to another.

Hall's success in this deal with Malone went sour when he discovered
that Malone had not only set up a competing business, taking with him
several key employees of Georgia Electric, but also that, before leaving,
Malone, acting for Georgia Electric, had entered into an agreement with
the employees who were leaving with him, settling on generous terms
their claims for amounts due under the company's profitsharing plan.

Georgia Electric sued the employees to recover the amounts paid and
later added Malone as a defendant, alleging a conspiracy to deplete the
assets of the company, and to "raid" the company for key employees
while Malone was still employed by the company. Malone then counter-
claimed against Hall, Georgia Electric, and the purchasers from Hall,
for damages allegedly suffered because of Hall's violation, allegedly in
conspiracy with the others, of the agreement that the offer made to him
was personal and non-assignable.

This appeal was not concerned with the complaint against Malone,
but with the denial of the motions of several defendants-in-counterclaim
for summary judgment. Georgia Electric Company was held to have

29. Ga. Laws, 1972, p. 433, § 3, amending GA. CODE ANN. § 22-1501 (Rev. 1970); § 5 makes
a similar change as to non-profit corporations.

30. 123 Ga. App. 439, 181 S.E.2d 317 (1971).
31. Precisely how the equal sharing of authority was accomplished is not explained.
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sufficient knowledge to be a party to the alleged conspiracy because of
the knowledge of Hall, the sole stockholder, after his acquisition of
Malone's interest, and because of entries in the corporate minute book
revealing the sale by Hall. There was held to be a question of fact as to
the terms of the sale by Malone to Hall sufficient to require a trial of
the alleged conspiracy.

Two other cases in the area involve simpler facts and more clearcut
holdings. In a suit by a corporation against its directors on the grounds
of fraud, specific fraudulent transactions must be identified or the cause
of action will fail. In Continental Investment Corp. v. Cherry,3 the
complaint alleged that between 1958 and 1965 the defendants conspired
together to exploit the plaintiff's corporate assets for their own personal
benefit; that property owned by the defendants was sold to the plaintiff
at grossly inflated prices; that they wrongfully realized substantial profit
at the expense of plaintiff; that they regularly received salaries and other
compensation for which no services were rendered; and that through the
use of dummy corporations, strawmen, and other individuals and organ-
izations unknown to plaintiff, they purchased parcels of real estate and
resold them to plaintiff at grossly inflated prices. Several other offenses
were stated in similarly general terms. The Civil Practice Act permits
very broad pleading; however, in cases of fraud a stricter rule is followed
and the circumstances contributing to the fraud must be stated with
particularity.3 3 Where plaintiff was given an opportunity to amend its
complaint, and did nothing to make the allegations of fraud more cer-
tain, the complaint was properly dismissed on motion.

A four year statute of limitations applies to an action against an
officer and sole stockholder of two defunct corporations for conversion
of corporate assets appropriated to his own use. In Johnston v. Invest-
ment Savings Co. 34 the question of when the limitation period begins
was decided. The corporations involved were liquidated in 1965 and an
action against the stockholder-president was begun in 1970. However,
a suit against the corporation was begun in 1968; judgment and a writ
of fieri facias were given to plaintiff in 1969; and a nulla bona was
returned in November 1970. The action for wrongful appropriation of
corporate assets does not accrue until a judgment against the corpora-
tion has been followed by a return of nulla bona, therefore, the trial
court was correct to grant summary judgment.

32. 124 Ga. App. 863, 186 S.E.2d 301 (1971).
33. GA. CODE ANN. § 81A-109(b) (Rev. 1972).
34. 125 Ga. App. 267, 187 S.E.2d 533 (1972).
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Corporate Stock and Securities

Of three cases thrown together under this heading, two deal with the
issuance of stock, one with the retirement of debentures. The first two
deal with the proprieties of corporate action; the third with interpreta-
tion of a contract.

The question raised in Crowder v. Electro-Kinetics Corp.3 is this:
what action by a board of directors is necessary for stock to be properly
issued? The decision does not squarely answer the question presented by
the case and may be somewhat confusing.

On April 30, 1969, two certificates representing 700,972 shares of
common stock of Electro-Kinetics Corporation were issued to Tom E.
Crowder, the Chairman of the Board of that corporation. Affidavits of
officers and directors of the corporation stated that at no time did the
corporation, its directors or its shareholders, or its officers authorize or
ratify the issuance of the shares in question, or authorize or ratify the
execution of a contract attached to the affidavits. The contract attached
to the affidavits was in form between Crowder and the corporation,
granting stock to Crowder in exchange for certain patent rights. Crow-
der had signed the undated contract, the corporation had not.

The president of the corporation from its organization testified in a
deposition that he signed the stock certificates in question at the direc-
tion of the board of directors embodied in a formal resolution. He also
testified to discussion about the issuance of stock to Crowder in consid-
eration of the transfer of Crowder's patent rights to the corporation;
however, the transfer of the rights occurred before he became associated
with the corporation.

The trial court granted summary judgment for plaintiffs, cancelling
the stock certificates in question. The supreme court reversed, holding
that the evidence created a question of fact as to whether the shares had
been properly issued.

The court disposed of two contentions based upon the Business Cor-
porations Act of 1969, but appeared to ignore a more basic considera-
tion which will be pointed out below. It was undisputed that the board
of directors made no determination of the value of the non-money con-
sideration for the shares in question as is required by Ga. Code Ann.
§ 22-506(c)(Rev. 1970). The corporation took the position that in the
absence of such a finding the shares were null and void and subject to
cancellation. The court noted that the board of directors had the duty
to state by resolution the value in dollars of consideration by Crowder

35. 228 Ga. 610, 187 S.E.2d 249 (1972).
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for the shares; however, the statute does not state the result of failure
to follow its directive. The court declared that in the absence of a finding
as to value by the directors, if the corporation came into court seeking
cancellation of the shares the court must make a finding as to the
relative value of the shares and the consideration at the time the transfer
was made. The burden would be on the corporation to show that the
property was over valued. The requirement that there be good faith in
transactions between a corporation and its directors and officers, 6 as
applied to this situation, creates only a question of fact for the jury.

The question that appears to be ignored is the uncontradicted evi-
dence that the board of directors never authorized the issuance of these
shares.

It is said to be the general rule that power and authority to issue stock
are vested in the board of directors by delegation from the stockholders
unless there are charter or statutory provisions to the contrary. 7 When
the directors have such power it is also the general rule that the power
can only be exercised at a valid meeting of the board regularly called.3

A resolution directing the president to sign stock certificates is not a
resolution to issue stock; thus, regardless of whether Mr. Crowder may
have a contract right against the corporation, it appears clear that the
stock here involved cannot have been validly issued.

Hill v. SmalP" was a case in which the directors did resolve to issue
certain stock, but a strict construction of the corporate charter of Pleas-
ant Hills Acres, Inc. required a holding that the stock was void, and an
injunction forbidding the directors to issue more shares.

In 1964, prior to an amendment which caused the difficulties in this
case, paragraphs four and five of the corporate charter read as follows:

4. The maximum number of shares shall be Ten Thousand
(10,000), all of which shall be common stock with a par value of Ten
Dollars ($10) per share.

5. The amount of capital with which the corporation shall begin
doing business shall be at least Fifteen Thousand Dollars ($15,000).
The holders of said $10.00 Par Value Common Stock shall have no pre-
emptive rights with respect thereto, and the Board of Directors may
at any time, and from time to time, issue any number of such share
sof $10 Par Value Common Stock, including options or warrants to
purchase or debentures convertible into such stock, on such terms and

36. GA. CODE ANN. § 22-716 (Rev. 1970).
37. I I FLETCHER, CYCLOPEDIA CORPORATIONS, § 5156 (M. Wolf, ed., Rev. 1971).
38. Id.
39. 228 Ga. 31, 183 S.E.2d 752 (1971).
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in such quantities as it shall deem best, except that the total number
of such shares issued and outstanding at any time shall not exceed
10,000 shares.

In 1964, paragraph four was amended to read as follows:

4. The maximum number of shares shall be 20,000 all of which
shall be common stock with a par value of $10.00 per share. Held:"4

No amendment of paragraph five was made at the time.
The directors proceeded to issue stock in excess of the 10,000 share

limitation in paragraph five until challenged by stockholders. The su-
preme court in affirming the trial court's judgment declared that the
stockholders have a right to insist that the corporation act within its
charter. An argument was raised that the amendment to paragraph four
amended paragraph five by implication. As to this contention, the Geor-
gia Supreme Court quite properly declared themselves to be strict con-
structionists and refused to countenance such a loose interpretation of
what is in effect the corporate constitution.

A debenture holder sought to advance the date of maturity of his
debentures in Briggs v. Southern Bakeries Co.4 By their terms the
debentures did not mature so long as any of the company's first mort-
gage bonds were unpaid, and interest on the debentures was not payable
until conditions in the first mortgage bond indenture were met. Al-
though the due date on the first mortgage bonds had not yet arisen,
plaintiff alleged a number of reasons why his debentures should become
payable; however, none of these reasons were sufficient to convince the
supreme court that the trial court's grant of summary judgment for
defendant corporation should be overturned. I will consider each com-
plaint and the court's response.

The original holder of the first mortgage bonds was Jefferson Stan-
dard Life Insurance Company. In 1968 defendant corporation entered
into an agreement with First National Bank of Atlanta whereby the
bank purchased the bonds. Plaintiff alleged that this was void because
it was for the purpose of delaying the maturity of the bonds. In fact,
the transfer was intended to and did have that effect, because the bank
was willing to waive a provision of the indenture requiring all proceeds
from sales of assets to be applied to retirement of the first mortgage
bonds. However, the court could find no reason to object to the transfer,
especially since the debentures by their terms did not mature until 1989

40. Id.
41. 227 Ga. 663, 182 S.E.2d 459 (1971).
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and the plaintiff acquired them knowing that interest had not been paid
for several years.

Secondly, plaintiff asserted that there was an issue of fact as to
whether or not the first mortgage bonds had been paid. This contention
was based on the agreement between defendant and the bank which
required defendant to keep on deposit an amount equal to the balance
owed on the bonds. While recognizing that a bank may set off a matured
debt due it by a depositor against the depositor's account, it did not
appear in this case that the bank had any right to apply the deposits
against the unmatured bonds. In addition, the evidence showed that the
company used the deposits for current operation expenses and that the
bank had waived the requirement that the balance on deposit be equal
to the amount owed on the bonds.

Third, plaintiff claimed that defendant should be enjoined from mak-
ing any use of the proceeds of the sale of mortgaged property other than
reducing the amount owed on the bonds as required by the mortgage
indenture. The court found this to be a matter between the defendant
and the mortgage holder. It is possible to imagine facts similar to this
case in which the debenture holders would be intended third party bene-
ficiaries of the first mortgage indenture, but such facts did not appear
to be present here.

Venue and Service of Process

The provisions of the Georgia Business Corporation Code regulating
the change by a corporation of its registered office could not be more
informal and simple. All that must be done is to execute and file a
statement of the change with the Secretary of State,42 or note a change
on the annual report.43 Since the registered office determines the resi-
dence of the corporation for venue purposes," neglecting to change a
registered office can permit a suit to be properly brought against a
corporation in an inconvenient locality.

Saint Francis Hospital, Inc. was incorporated under the former gen-
eral corporation law which provided that the petition must state "the
county in which the principal office of the corporation is to be located
. ... " The principal office was stated to be Fulton County, Georgia,
with this qualification: "but said corporation has the privilege of estab-
lishing its actual office and principal place of business in Muscogee

42. GA. CODE ANN. § 22-402(a) (Rev. 1970).
43. GA. CODE ANN. § 22-402(c) (Rev. 1970).
44. GA. CODE ANN. § 22-404 (Rev. 1970).
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County, Georgia." It appeared that the hospital operated in Muscogee
County and never had an office in Fulton County. But, because it had
never taken the simple steps necessary to change its registered office
(principal office under the old statute), a suit filed against it in Fulton
County would not be dismissed on a summary judgment for improper
venue.

45

The case also involved a claim for improper service of process, or
rather no service of process, but the court of appeals affirmed the trial
court's denial of the motion for summary judgment where the return of
service showed the following:

Georgia, Fulton County. Served the defendant St. Francis Hospital,
Inc., a corporation, by serving Sister Mary Evelyn Fritz by leaving a
copy of the within writ and summons with Siser Mary Evelyn Fritz,
Administrator, at the office and place of doing business of said Corpo-
ration, in Fulton County, Ga. This July 25, 1969. G. S. Hamer, Deputy
Sheriff. 6

The affidavit of Sister Fritz, denying that the corporation was a resident
of Fulton County, did not adequately contradict the return of service
because she did not specifically deny that she was in fact served at its
office in Fulton County.

If the process service did deliver a writ and summons to Sister Fritz,
the administrator of the hospital, it would appear that personal service
had been perfected on the corporation. In Southeastern Fidelity Insur-
ance Co. v. Heard," however, service on the insurance company was
attempted by leaving the papers with a typist. The court of appeals
reversed the trial court's denial of defendant's motion for summary
judgment because of lack of service.

Service on corporations in Georgia is governed by Ga. Code Ann.
§ 22-1101 (Rev. 1970), which provides for service on an officer or agent
of the corporation or by leaving the papers at the place of business of
the corporation. The statute requires the officer to specify the mode of
service. The process server in this case reported as follows:

Georgia, Fulton County. Served the defendant, Southeastern Fidel-
ity Ins. Co., a corporation, by serving Maxine Freeman, Agent, by
leaving a copy of the within writ and summons with her at the office
and place of doing business of said corporation, in Fulton County, Ga.

45. Saint Francis Hosp., Inc. v. Dion, 123 Ga. App. 360, 181 S.E.2d 72 (1971).
46. Id. at 362, 181 S.E.2d at 74.
47. 123 Ga. App. 635, 182 S.E.2d 153 (1971).
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This September 25, 1968. T. 0. Beter, Deputy Sheriff.4"

It was held that the officer had thus specified personal service as the
mode of service (perhaps an overly technical interpretation when the
return did specify that service was made at the corporation's place of
business). The question then to be resolved was whether or not a typist
was the proper sort of agent on whom personal service could be made.
After a lengthy discussion the court determined that for purposes of
personal service of process on a corporation, not every employee is an
agent within the statute. Proper personal service can only be made on
an agent who has some sort of controlling authority over some depart-
ment or sphere of the corporate business. A typist will not suffice.
However, had the return simply stated that service was made by leaving
the writ at the corporation's place of business, service could not have
been attacked.

No foreign corporation may transact business in Georgia until it has
procured a certificate of authority from the Secretary of State. 9 A
corporation which is required to have a certificate and fails to obtain
one may not bring any action in the courts of this state.5 The code
section requiring the certificate of authority provides that a corporation
is not transacting business in Georgia merely by "owning and control-
ling a subsidiary corporation incorporated in or transacting business
within the state."

5
1

The failure of plaintiff corporation to obtain a certificate was used
as a defense in a suit by a corporation against former employees to
enforce a covenant not to compete. 52 Defendants showed that plaintiff
owned all the stock of a corporation operating in Atlanta, that plaintiff
had the right to hire and fire employees of its subsidiary, that plaintiff
issued checks to pay temporary help of its subsidiary and drew money
from the account of the subsidiary to loan to other affiliated corpora-
tions. The chairman of the board of plaintiff was president and a direc-
tor of the subsidiary.

It was held that all these activities fell into the category of owning
and controlling a subsidiary, and that therefore under the statute no
certificate was required. The statute, of course, is only concerned with
"transacting business" for the purpose of qualification. Questions of
whether a foreign corporation is transacting business so as to subject it

48. Id. at 636, 182 S.E.2d at 154.
49. GA. CODE ANN. § 22-1401(Rev. 1970).
50. GA. CODE ANN. § 22-1421(b) (Rev. 1970).
51. GA. CODE ANN. § 22-1401(b) (10) (Rev. 1970).
52. Ellison v. Labor Pool of America, Inc., 228 Ga. 147, 184 S.E.2d 572 (1971).
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to service of process or to taxation are not affected by this section. Nor
does this case have any bearing on the question of when a parent corpo-
ration may be responsible for debts of its subsidiary.

Georgia Securities Act

Two cases in the survey period involved questions under the Georgia
Securities Act. In Morris v. Durbin53 the parties had entered into an
agreement whereby defendant was to buy 100,000 shares of stock which
were "held in escrow." Plaintiff agreed to transfer the stock as soon as
it was released from escrow. Defendant gave an undated promissory
note for $10,000. Defendant later changed his mind and refused to pay
when plaintiff presented the note. The escrow agreement was one re-
quired by the Georgia Securities Act of 1957.1' The purpose of escrow
agreements under the statute is to place such securities absolutely be-
yond the control of the depositor, and therefore, the contract of sale
violated the statute and was voidable at the election of the purchaser.
The court of appeals reversed a lower court judgment for plaintiff on
the promissory note.

In Goldsmith v. American Food Services, Inc.,5 the unhappy owner
of a "Mr. Drumstick" franchise, seeking to escape his contract liabili-
ties to the franchisor, failed to establish fraud, and then raised the
contention that the franchise agreement was a security within the mean-
ing of the Georgia Securities Act, and that since it was not registered
as required by the Act, it could be voided at defendant's election. Once
again defendant failed, and the court of appeals affirmed the summary
judgment awarded below. Defendant needed to establish that the con-
tract was an "investment contract" and/or "a beneficial interest in title
to property, profits, or earnings," terms included in the definitions of
"security" in the Georgia Securities Act, but not themselves further
defined. It was readily apparent that franchisor had not given any bene-
ficial interest in title to its property, profits, or earnings, so the meaning
of "investment contract" became the only remaining issue. The test
adopted by the Georgia Supreme Court and followed here is as follows:
"[An investment contract is a security if] the scheme involves an invest-
ment of money in a common enterprise with profits to come solely from
the efforts of others."5 The franchise agreement was examined and

53. 123 Ga. App. 383, 180 S.E.2d 925 (1971).
54. GA. CODE ANN. § 97-104.1(c) (Rev. 1968).
55. 123 Ga. App. 353, 181 S.E.2d 95 (1971).
56. Georgia Market Centers, Inc., v. Fortson, 225 Ga. 854, 857, 171 S.E.2d 620, 622-23 (1969).
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showed that franchisor granted franchisee a license to operate a restaur-
ant using franchisor's trademark. Franchisor leased to franchisee a
building with equipment and agreed to train franchisee's employees and
to furnish certain supplies. Defendant testified that he worked 8 hours
a day at his operation. It was clear to the court that profits were to arise
from defendant's own efforts, and that, therefore, the franchise agree-
ment could not be considered an "investment contract" under the stat-
ute.

Banking

Some minor changes in the Banking Law were made by the legisla-
ture in its 1972 Session. Minimum capital stock requirements in appli-
cations for new charters were raised considerably; the minimum number
of directors for new banks was raised to five; and fees were doubled or
quadrupled throughout. 7

In addition, provision was made for "International Banking Corpora-
tions" to do business in Georgia.18 International Banking Corporations
are banking corporations organized and licensed under the laws of a
foreign country or political subdivision thereof. Such corporations are
made subject to all applicable sections of the Georgia Banking Law and
also some special requirements to insure that they will be subject to
service of process in Georgia and that their assets in Georgia will be
sufficient to meet their liabilities.

Another new category of corporations to be supervised by the Super-
intendent of Banks was created by the Georgia Business Development
Corporations Act. 9 This Act provides for the organization of corpora-
tions to encourage and assist business to locate in Georgia and to stimu-
late and assist existing businesses. The corporation will have stockhold-
ers and, in addition, at least fifteen members which must be financial
institutions (national banks, state banks, savings banks, insurance com-
panies, etc.).

The corporations will lend money to persons who have been unable
to obtain loans through ordinary banking channels. The law authorizes
all financial institutions to become members, to hold stock in such
corporations and to make loans to them, and to acquire and dispose of
bonds or other evidences of indebtedness. The members of the corpora-
tions will elect two-thirds of the directors and will be obliged to make
loans to the corporation. A member may only withdraw on two years
notice.

57. Ga. Laws, 1972, p. 727.
58. Ga. Laws, 1972, p. 1140.
59. Ga. Laws, 1972, p. 798.
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