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CONSTITUTIONAL LAWCAPITAL PUNISHMENT-FURMAN V. GEORGIA
AND GEORGIA'S STATUTORY RESPONSE
THE CASES

In Furman v. Georgia and its companion cases,' by a five to four
decision,' the United States Supreme Court held that the imposition and
carrying out of the death penalty upon the defendants would constitute
cruel and unusual punishment in violation of the eighth and fourteenth
amendments.
In Furman v. State3 the defendant, a Negro, was convicted of murder
by shooting, which occurred during a burglary after the defendant had
been discovered by the deceased. The defendant was sentenced to death
in the electric chair.' On appeal, the Georgia Supreme Court held that
Georgia's statutes authorizing capital punishment were not cruel and
unusual punishment in violation of the Constitution.
In Jackson v. State5 the defendant, an escaped black convict, was
convicted of raping a white woman. There being no recommendation of
mercy, he received a death sentence by law. On appeal, the defendant
enumerated as error, inter alia, the court's permitting the death penalty
to be imposed in violation of the eighth amendment and the court's
permitting the death penalty to be unequally applied because of the
defendant's race. In holding these attacks to be without merit, the Georgia Supreme Court denied the existence of any supportable evidence for
I. Jackson v. Georgia, Branch v. Texas, 408 U.S. -, 92 S. Ct. 2726 (1972). Certiorari was
also granted in a fourth case, Aikens v. California, No. 68-5027, but the writ was dismissed after
the California Supreme Court held that capital punishment violates that state's constitution.
People v. Anderson, 6 Cal.3d 628, 493 P.2d 880, 100 Cal. Rptr. 152 (Sup. Ct. 1972).
2. Justices Brennan, Marshall, Stewart, White and Douglas, concurring; Chief Justice Burger
and Justices Blackmun, Powell and Rehnquist, dissenting. Each justice wrote a separate opinion.
Due to this fact and the lack of direct controlling precedent, this article is offered not so much as
a commentary, but rather as an attempt to present the reasoning of each of the nine justices, and
to point up the differences among them.
3. 225 Ga. 253, 167 S.E.2d 628 (1969).
4. Georgia law left a choice between the death penalty and life imprisonment to the discretion
of the jury. Ga. Laws, 1875, p. 106; Ga. Laws, 1878-79, p. 60 (effective prior to July 1. 1969,
repealed by Ga. Laws, 1968, pp. 1249, 1276).
5. 225 Ga. 790, 171 S.E.2d 501 (1969).
6. Ga. Laws, 1866, p. 151 (effective prior to July 1, 1969, repealed by Ga. Laws, 1968, pp.
1249, 1299).
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the contention that the death penalty is consistently imposed in a manner that is discriminatory upon black defendants convicted of raping
white women.7
In Branch v. State,8 the black defendant was convicted of the rape by
force of a 65-year-old white widow. He was sentenced to death. The
defendant's contentions, on appeal, posed the questions of (1) whether
capital punishment inflicted for a crime less than murder constitutes
cruel and unusual punishment within the meaning of the eighth amendment, and (2) whether, when inflicted in rape cases involving a black
defendant and a white complaining witness, such a defendant has been
deprived of equal protection of law under the provisions of the fifth,
eighth and fourteenth amendments. The Court of Criminal Appeals of
Texas overruled the grounds of error, holding that death in a rape case
does not constitute cruel and unusual punishment and is not unconstitutional, and that the imposition of the sentence upon a defendant convicted of rape by force did not deprive the defendant of equal protection
of law.'
All three of these defendants carried their appeals to the United
States Supreme Court. Certiorari was granted, limited to the question:
"Does the imposition and carrying out of the death penalty in [these
cases] constitute cruel and unusual punishment in violation of the Eighth
and Fourteenth Amendments?"' 0
BACKGROUND AND CASE HISTORY OF THE CRUEL AND UNUSUAL
PUNISHMENTS CLAUSE AND THE DEATH PENALTY

The phrase "cruel and unusual punishments" seems to have had its
origin in 1689 in the English Bill of Rights, in which Parliament,
referring to the "illegal and cruel" punishments suffered under James
II, declared "cruel and unusual" punishments to be prohibited." The
phrase first appeared in American law in Virginia's Declaration of
Rights: "[E]xcessive bail ought not to be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted."' 2 This is essentially the same wording used in the eighth amendment of the Constitution.
225 Ga. at 792-93, 171 S.E.2d at 504.
447 S.W.2d 932 (Tex. Cr. App. 1969).
Id. at 934.
403 U.S. 952 (1971).
Granucci, "Nor Cruel and Unusual Punishments Inflicted:" The Original Meaning, 57
CALIF. L. REv. 839, 855 (1969).
12. Id. at 840.
7.
8.
9.
10.
II.
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The Supreme Court has only rarely been called upon to interpret the
cruel and unusual punishments clause. The case of Wilkerson v. Utah13
presented the Court with its first opportunity for thorough interpretation of the clause. Wilkerson, convicted of murder in the Territory of
Utah, had been sentenced to a public execution by shooting. He appealed the sentence, contending that it constituted cruel and unusual
punishment. The Court unanimously upheld the sentence but indicated
that unnecessary cruelty, like torture, was prohibited by the eighth
amendment. It was also suggested that a determination of whether a
punishment is unnecessarily cruel can be made by referring not only to
traditional practices, but also to contemporary thought. Thus the
5
Court recognized that the clause might have a progressive application.'
In the case of In re Kemmler, 16 the Supreme Court unanimously
upheld a sentence of death by electrocution as a permissible punishment.
The eighth amendment was held not to apply to the states. But the Court
also found electrocution unobjectionable under the due process clause
of the fourteenth amendment. It was held that the punishment was not
cruel in the constitutional sense and that the word "cruel" implies something more than the "mere extinguishment of life."' 7 However, here
also, the Court suggested that any unnecessary cruelty involved in the
application of the penalty would be constitutionally prohibited.' 8 It has
been suggested that the primary holding of Kemmler is that penalties
are not necessarily unconstitutional merely because they might be unusual, as long as there is a humane purpose behind the legislature's
selection of them. 19
The court reaffirmed the holding that the eighth amendment was not
applicable to the states in O'Neil v. Vermont.2" O'Neil, a liquor dealer,
was convicted of 307 offenses of illegally selling liquor, was fined $6,140,
assessed $500 in costs, and ordered committed until compliance. If the
fine were not paid on a certain day, he was to be confined at hard labor
for 19,914 days (over 54 years). At oral argument on appeal, O'Neil's
counsel raised for the first time a contention of cruel and unusual punishment, viz., the disproportionality between the offense and the pen13. 99 U.S. (9 Otto) 130 (1878).
14. Id. at 134.
15. Sherman, "... Nor Cruel and Unusual Punishments Inflicted", 14 CRIME & DELINQ. 73,
74 (1968).
16. 136 U.S. 436 (1890).
17. Id. at 447.
18. Id.
19. Furman v. Georgia, 408 U.S. __ , 92 S.Ct. 2726, 2769 (1972) (Marshall, J., concurring).
20. 144 U.S. 323 (1892).
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alty.2' The Court refused to consider the claim because it had not been
assigned as error at the proper time. However, the dissenters argued that
the constitutional prohibition against cruel and unusual punishments
applied to any penalty which by its excessiveness was grossly disproportionate to the crime. "The whole inhibition is against that which is
excessive . . . . ,22
In Howard v. Fleming 3 the Court upheld a sentence of 10 years
imprisonment for conspiracy to defraud. But, in doing so, the Court
followed the approach called for by the dissenters in O'Neil, considering
the nature of the crime, the purpose of the law, and the length of the
sentence.
The "unnecessary cruelty" test saw further expansion in Weems v.
United States.24 The constitutional proscription against cruelty was carried beyond physical torture in this case, decided in 1910. Weems, an
officer in the Coast Guard of the United States Government of the
Phillipine Islands, was convicted of falsifying official documents. He
was sentenced to 15 years imprisonment at hard labor with chains on
his ankles, to an extreme loss of civil rights, and to perpetual surveillance. The Court determined that this was cruel and unusual. In considering the penalty, the Court examined the proportionality between the
punishment and the crime, and compared the penalty to those imposed
for other crimes, and to those imposed in other jurisdictions. The decision was that the punishment was excessive, not only because of the
disproportionality to the offense, but because the penalty standing alone
seemed so harsh as to cause it to be suspect under the eighth amendment. While recognizing the power of the legislatures to prescribe the
severity of punishments, the Court suggested that a penalty disproportionate to the crime may be cruel and unusual in the same way as
inhuman methods are cruel and unusual.2 5 This was the first time the
Court had reversed a sentence under an interpretation of the eighth
amendment and the first case in which it had nullified a statutory punishment as unconstitutional. 6 In so doing, the Weems Court insisted
that the constitutional prohibition is "progressive" and that it "may
21. Granucci, supra note II, at 843.
22. 144 U.S. at 340 (Field, J., dissenting).
23. 191 U.S. 126 (1903).
24. 217 U.S. 349 (1910).
25. Comment, Constitutional Law-Cruel and Unusual-Capital Punishment, 42 N.C.L.
REV. 909, 911-12 (1964).
26. Bedau, The Courts. the Constitution, and Capital Punishment, 1968 UTAH L. REV. 201,
225 (1968).
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acquire meaning as public opinion becomes enlightened by a humane
justice.'' 7
The next landmark case in the history of the cruel and unusual punishments clause was that of Louisiana ex rel. Francis v. Resweber.8
Francis had been convicted of murder and sentenced to be electrocuted.
There was a mechanical failure in the equipment and Francis did not
die when the current was sent through his body. Francis contended that
to put him through another electrocution would constitute cruel and
unusual punishment. Following the reasoning used in Kemmler, the
Court held that the legislature adopted electrocution for a humane purpose and that the legislative will would not be nullified simply because
it may have increased suffering in one particular case. Citing Kemmler,
the Court stated that death is not cruel as a kind of punishment, but
that death plus unnecessary pain would constitute cruelty within the
meaning of the eighth amendment. In the Court's opinion, to subject
Francis to the electric chair a second time involved no more pain than
was necessary.
Trop v. Dulles, 9 decided in 1958, was the next major cruel and unusual punishments case before the Supreme Court. Trop, a native-born
American, had been declared to have lost his citizenship by reason of a
conviction by court-martial for wartime desertion. The Court held that
the punishment of expatriation violated the eighth amendment as a cruel
and unusual punishment. This is the one case in the history of the clause
in which the Court has declared a punishment to be cruel and unusual
without regard to the seriousness of the crime. The Court extended its
application of the clause beyond torturous physical pain to the
possibility of such pain and to psychological trauma. Major emphasis,
however, was placed on the sheer enormity of the punishment of expatriation.3 0 The penalty, the Court argued, totally destroyed the person's
status in organized society; it even denied him the "right to have
rights."'3 Suggesting that society had progressed beyond the infliction
of such a penalty, Chief Justice Warren wrote: "[T]he words of the
Amendment are not precise, and . . . their scope is not static. The
Amendment must draw its meaning from the evolving standards of
decency that mark the progress of a maturing society. '32 Referring to
27. 217 U.S. at 378.
28. 329 U.S. 459 (1947).
29. 356 U.S. 86 (1958).
30. Goldberg & Dershowitz, Declaring the Death Penalty Unconstitutional, 83 HARV. L. REV.
1773, 1786-87 (1970).
31. 356 U.S. at 101-102.
32. Id. at 100-101 (footnote omitted).
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the relatively small percentage of those convicted of desertion upon
whom expatriation was imposed, the Court hinted that it should look
not to the statutory authority to inflict the punishment, but rather to
the patterns of its actual administration. It was implicitly suggested that
a penalty might be cruelly unusual if defendants convicted of the same
crime in the same jurisdiction were given that sentence very infrequently.A Going beyond the formulation of standards for interpretation of the clause, the Court asserted that"[t]he basic concept underlying the Eighth Amendment is nothing less than the dignity of man." 34
By way of dictum, however, the Court in Trop addressed itself to the
death penalty: "[T]he death penalty has been employed throughout our
history, and, in a day when it is still widely accepted, it cannot be said
to violate the constitutional concept of cruelty.""5
In 1962, the Supreme Court decided the case of Robinson v.
California." Robinson had been convicted of the violation of a statute
making it a criminal offense for a person to be addicted to the use of
narcotics, and he was sentenced to 90 days in a county jail. In reversing
Robinson's conviction, the Court reemphasized what had been said in
Weems and Trop-that the cruel and unusual punishments clause was
not a static concept but one that must be continually reexamined in the
3
light of contemporary human knowledge. 1
In Rudolph v. Alabama,3 Mr. Justice Goldberg, dissenting from a
denial of certiorari, expressed the view that the Court should consider
the constitutionality of the death penalty as punishment for a rape that
involved neither the taking nor endangering of human life. Three questions were posed which the dissenters felt the Court should consider:
whether the death penalty for rape (1) violates the evolving standards
of decency, (2) is a punishment disproportionate to the offense, or (3)
constitutes unnecessary cruelty in that the aims of punishment might be
achieved by a penalty less severe than death.3"
In 1968, in a case not calling for an interpretation of the cruel and
unusual punishments clause, Witherspoon v. Illinois,4 the Supreme
Court reversed a sentence of death imposed upon a defendant convicted
of murder. The Court declined to reverse the verdict of guilt, but held
33.
34.
35.
36.
37.
38.
39.
40.

Goldberg & Dershowitz, supra note 30, at 1790.
356 U.S. at 100.
Id. at 99.
370 U.S. 660 (1962).
Id. at 666.
375 U.S. 889 (1963).
Id. at 890-91 (Goldberg, J., dissenting from denial of certiorari).
391 U.S. 510 (1968).
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that a jury, from which veniremen having conscientious scruples opposed to capital punishment were excluded, fell short of that impartiality required under the sixth and fourteenth amendments. Under those
circumstances, the Court felt that the death sentence would deprive the
petitioner of his life without due process of law."
The last case before Furman in which the Supreme Court was called
upon to interpret the cruel and unusual punishments clause was Powell
v. Texas." There the Court upheld a fine of $20 for public drunkenness,
but analyzed the case in the same way it had analyzed Robinson. Only
the determination that the penalty was not excessive differed.
McGautha v. California,43 a 1971 case, presented the Supreme Court
with another problem concerning juries in capital cases. Noting a long
history of rejection of the common-law rule of mandatory death sentences for murderers, the Court pointed out that legislatures had
granted juries discretion in capital cases because the common-law rule
had resulted in juries either finding defendants guilty of lesser-included,
non-capital offenses, or simply refusing to find defendants guilty at all
where they felt a particular defendant did not deserve to die. The Court
concluded: "In light of history, experience, and the present limitations
of human knowledge, we find it quite impossible to say that committing
to the untrammeled discretion of the jury the power to pronounce life
or death in capital cases is offensive to anything in the Constitution."4 4
One other case bears noting in the background history of the cruel
and unusual punishments clause and death penalty in America. In the
case of People v. Anderson,4 5 the California Supreme Court was called
upon to construe the clause of the California Constitution which prohibited "cruel or unusual" punishments. 6 Anderson had been found guilty
of first degree murder, the attempted murder of three men, and first
degree robbery. The jury fixed the penalty at death for murder. The
California court held that capital punishment is unconstitutional under
the state's constitution, thereby declining to make a ruling as to its
constitutionality under the Constitution of the United States.
Finding that the framers of the California Constitution had purposefully chosen the disjunctive form "cruel or unusual," the California
court held that a punishment may be "unusual" in the constitutional
41.
42.
43.
44.
45.
46.

Id. at 516-18.
392 U.S. 514 (1968).
402 U.S. 183 (1971).
Id. at 207 (footnote omitted).
6 Cal.3d 628, 493 P.2d 880, 100 Cal. Rptr. 152 (Sup. Ct. 1972).
CALIF. CONST. art. 1, § 6 (emphasis added).
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sense although not unusual as to form or method. It was ruled that
capital punishment could no longer be upheld on the ground that it is
commonly accepted, even though that factor has some relevancy. But
the court went on to express the view that the death penalty is actually
being repudiated, as demonstrated by the infrequency of its application.
It was further held that the constitutional prohibition was no license for
the continuance of all punishments known to the common law at the
time of its adoption, and that incidental references to the death penalty
in the state constitution, providing safeguards for its application, did not
give its existence constitutional stature or affirmatively exempt capital
punishment from the cruel or unusual punishments clause. It was emphasized that the California Constitution, like the Constitution of the
United States, is not a static document. The court felt that judgments
as to cruelty which prevailed in the nineteenth century could not bind
the court today. One of the factors the court believed to have caused
capital punishment to become a cruel form of punishment was that the
cruelty of it is not only in the execution itself and the pain involved, but
also in the dehumanizing effect of lengthy imprisonment prior to execution during which judicial and administrative procedures essential to due
process are carried out.
In conclusion, the California Supreme Court dismissed three acknowledged purposes of punishment-retribution, isolation and deterrence-as insufficient to justify the penalty of death. Referring specifically to retribution, the court expressed the feeling that "it is incompatible with the dignity of an enlightened society to attempt to justify the
taking of life for purposes of vengeance." 47
OPINIONS OF THE COURT AND THE INDIVIDUAL JUSTICES IN
FURMAN V.. GEORGIA

In a per curiam opinion, the Supreme Court's ruling in Furman,
Jackson and Branch was that to impose and carry out the death penalty
upon the defendants would constitute cruel and unusual punishment in
violation of the eighth and fourteenth amendments. 8 Each of the nine
justices wrote opinions, with the majority justices relying on their respective opinions and the dissenting justices joining in the opinions of
each.
The analyses applied in determining the question of whether capital
47.
48.

6 Cal.3d at 651, 493 P.2d at 896, 100 Cal. Rptr. at 168.
408 U.S. at __ , 92 S. Ct. at 2726.
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punishment is cruel and unusual range from considerations of substantive due process, to equal protection, to those few arguments which must
by default be labelled pure "cruel and unusual" considerations. Moreover, many of the arguments used involve hybrids of these three types
of considerations. In fact, the great majority of the arguments are along
lines of defining cruelty or non-cruelty in terms of substantive due process and/or equal protection. Some of the more obvious substantivedue-process arguments are concerned with such issues as whether or not
legislatures are entitled to enact death penalties and whether this is
exclusively a legislative determination, and whether or not capital punishment serves the legislative purpose of deterrence. The equalprotection-oriented arguments involve such questions as whether infrequency and discrimination in imposition deny the victims equal protection, thereby making the punishment cruel and unusual, and whether the
penalty should be mandatory to be constitutional. Those arguments
referred to above as "pure cruel and unusual considerations" include
such matters as the effects of the death penalty on the convict before
and during the execution, and the enormity of the results.
The following synopsis of the nine opinions will be presented along
the lines of these three types of argument: substantive due process, equal
protection, and "pure" eighth amendment cruelty considerations. All
hybrid-type arguments will be discussed in conjunction with that line of
argument which corresponds with the predominant consideration in the
hybrid. Though it is probably correct that the topics of public acceptability and judicial restraint could be termed pure "cruel and unusual"
considerations, these topics will be included under the substantive-dueprocess heading in the belief that they have a bearing on and are concerned with the concepts of legislative rationale and exclusivity of legislative determinations.
The Issue
The basic conflict among the concurring justices on the issue before
the Court was whether or not the Court should decide on the constitutionality per se of the death penalty, or should only decide on the constitutionality of a system that allows for the present latitude in jury discretion. Justices Brennan and Marshall, concurring in the Court's decision,
seem to feel that the Court is called upon to finally decide whether the
death penalty in any form and under any system of sentencing is constitutional. However, as will be seen in the following discussion, their
concentration on the arbitrariness, discrimination, and infrequency of
execution would seem to leave room for the conclusion that their opin-
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ions do not necessarily rule out the constitutionality of mandatory death
sentences for certain specific crimes.
Justices Stewart, White and Douglas, concurring, do not believe that
a determination of the constitutionality per se of the death penalty is
called for in these cases. This seems to be a proper limitation on the
issue here, especially considering the question outlined by the Court in
the granting of certiorari. Our legal system is designed to progress upon
decisions strictly limited to issues arising in the cases before the courts.
Chief Justice Burger and Justice Powell, dissenting, point out that
only two members of the Court, Justices Brennan and Marshall, hold
the opinion that the eighth amendment prohibits the infliction of the
death penalty in all cases. Their emphasis on this point seems to ignore
the fact that each of the majority found what he believed to be some
element of unconstitutionality in capital punishment as it is imposed
today. Certainly, a more precise majority pronouncement would have
been desirable. However, the fact remains that a majority felt that this
penalty, as imposed in these cases, was impermissible under the Constitution. It does nothing to belittle their decision on the ground that all
did not find the same degree or kind of objection to the penalty.
Arguments Based On Pure "Cruel and Unusual" Considerations
Citing Trop, Mr. Justice Brennan, concurring, argues that the cruel
and unusual punishments clause prohibits uncivilized and inhuman punishments. Punishments by the states must not be devoid of respect for
the prisoners' worth as human beings. "A punishment is 'cruel and
unusual,' therefore, if it does not comport with human dignity."4
Mr. Justice Brennan lists four principles which he feels are inherent
in the clause, and necessary to a judicial determination of whether a
penalty "comports with human dignity":
1. A punishment must not by its severity be degrading to human
dignity.
2. The State must not arbitrarilyinflict a severe punishment.
3. A severe punishment must not be unacceptable to contemporary
society.

4.

A severe punishment must not be excessive (unnecessary).s0

In summarizing his opinion, Mr. Justice Brennan contends that the
death penalty is inconsistent with all four of his principles. "The func49.
50.

Id. at
Id. at

__,
__,

92 S.Ct. at 2742 (Brennan, J., concurring).
92 S.Ct. at 2742-47 (emphasis added).
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tion of these principles is to enable a court to determine whether a
punishment comports with human dignity. Death, quite simply, does
not.""
A criticism of Mr. Justice Brennan's concurring opinion must be that
his argument, while presented logically and leaving little to dispute, and
his four principles, while they admittedly have a powerful appeal, seem
to have been derived as much or more from his own moral standards
as from precedent. Thus the logic of his argument becomes a criticism
in itself. It is a logic seemingly grounded on result-oriented premises.
The resulting standards are questionable at best.
Of primary concern to Mr. Justice Brennan is the principle that the
severity of a punishment must not degrade the dignity of human beings.
He feels that the significant aspect of capital punishment is that human
beings are treated as "non-humans" in that their lives are toyed with
and discarded. For Justice Brennan, this is inconsistent with one of the
fundamentals of the clause. It is suggested that the uniqueness of the
death penalty is explained only by its extreme severity. It is severe not
only in its physical pain, but also in the accompanying emotional torment. Beyond physical and mental pain, however, Justice Brennan emphasizes the finality and enormity of capital punishment as the clearest
manifestations of its severity. Drawing upon the Trop analysis of expatriation, he points out that besides destroying the individual's "political
existence" and his "status in organized society," the death penalty destroys his very existence. Death indeed destroys the "right to have
rights." Were it not for the long-standing acceptance of the constitutionality of capital punishment, Mr. Justice Brennan states that he would
conclude on this principle alone that the death penalty is impermissible
as not comporting with "human dignity."
Concurring, Mr. Justice Marshall, after reviewing the history of capital punishment and the cruel and unusual punishments clause, derives
from prior cases four principles similar to those of Justice Brennan.
1. [Tlhere are certain punishments which inherently involve so much
physical pain and suffering that civilized people cannot tolerate them
2. [T]here are punishments which are unusual, signifying that they
were previously unknown as penalties for a given offense.
51.

Id. at

-, 92 S.Ct. at 2760.
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3. [A] penalty may be cruel and unusual because it is excessive and
serves no valid legislative purpose.
4. [W]here a punishment is not excessive and serves a valid legislative
purpose, it still may be invalid if popular sentiment abhors it."2
Regarding the first of his principles, Justice Marshall comments that
punishments involving great pain and suffering have always been and
will continue to be prohibited by the Constitution, notwithstanding public sentiment.
As for his second principle, Justice Marshall indicates that it is his
belief that the use of the term "unusual" by the framers of the Constitution was an inadvertent substitution for "illegal" which was originally
used in the English Bill of Rights. He feels that a punishment of an
innovative nature, if no more cruel than the one which preceded it,
would probably not be unconstitutional. However, he points out that a
consideration of this question is not necessary, since the death penalty
is certainly not a new form of punishment..
Concerning his third principle, Justice Marshall asserts that the Court
has always ruled unnecessarily harsh and cruel penalties to be unconstitutional. He believes that a penalty is excessive and unnecessary if it
serves no valid legislative purpose. Proceeding to demonstrate that the
death penalty serves no such valid purpose,5 3 Justice Marshall concludes that the death penalty is unnecessarily harsh and, therefore, cruel.
Addressing his fourth principle, Mr. Justice Marshall impliedly concedes that perhaps the public has not rejected the death penalty. However, he avoids the effect of such a concession by stating certain facts
which, if known by the public, would cause it to reject the penalty as
morally unacceptable. 4
Certainly, the Court was expected to undertake some consideration
of the moral issues involved in the question of capital punishment. And
one must give Mr. Justice Marshall credit for venturing onto such a
hazy battleground as this. Moreover, it could be said that since Justice
Brennan so thoroughly examined the equal protection argument, Justice
Marshall's "moral" arguments were actually a completion of the case
92 S.Ct. at 2773-74 (Marshall, J., concurring).
52. Id. at -,
53. See text under sub-headings of: Excessiveness vs. Valid Legislative Motive, infra p. 914;
Legislative Penal Motive: Deterrence, infra p. 915; Legislative Motive: Retribution-Manifestation of Society's Outrage, infra p. 918; and Other Penal Motives: Anti-Recidivism, Plea
Bargaining, Eugenics & Expense Reduction, infra p. 919.
54. See text under sub-headings of: Legislative Rationale: Public Acceptability of Capital
Punishment, infra p. 909; Infrequency, Arbitrariness and Discrimination in Imposition, infra p.
920; and Other Practical Considerations, infra p. 927.

19731

COMMENT

for absolute abolition. It was, after all, inevitable that the morality
arguments would eventually be called into the constitutional debate.
Nevertheless, it seems somewhat unfortunate that some way of avoiding
morality arguments could not have been perceived by Mr. Justice Marshall.
Dissenting, Chief Justice Burger states that, were he a legislator, he
would either join with Justices Brennan and Marshall, or at least, restrict the infliction of the death penalty to cases involving the most
heinous of crimes. But he believes that the Court's role does not allow
it to use the somewhat unclear meaning of the cruel and unusual punishments clause to make the personal feelings of the justices into law.
As his first argument, Chief Justice Burger suggests that the word
"cruel" is the keystone of the constitutional guarantee and that "unusual" has not historically been credited with much significance. He
insists that the Court has demonstrated in the past a concern with
extreme cruelty alone.5 5 To expand the meaning of "cruelty" by relying
on the word "unusual" in deciding these cases, he feels, disregards the
history of the eighth amendment. In the Chief Justice's opinion, the
cases here turn on the question of whether the death penalty is "cruel"
in the constitutional sense.
The Chief Justice argues that the founding fathers were concerned
with torture and that there has been nothing to indicate that they would
have applied the eighth amendment to the death penalty. Moreover, the
references to the penalty in the fifth amendment establish that the penalty was not constitutionally "cruel" at the time of the adoption of the
Bill of Rights. It is asserted that no shadow of doubt has been cast on
the constitutionality of capital punishment since the adoption of the
eighth amendment. Citing many cases in which the constitutionality of
the death penalty has been said to be indisputable,56 the Chief Justice
points especially to such a statement in McGautha, supra, decided in
1971, where Mr. Justice Black, in a concurring opinion, states that the
eighth amendment does not proscribe the death penalty.5" Chief Justice
Burger feels that there has not been sufficient explanation in the opinions of the concurring justices here to account for the holding that the
55. Trop v. Dulles, 356 U.S. 86 (1958); Louisiana ex rel. Francis v. Resweber, 329 U.S. 459
(1947); Weems v. United States, 217 U.S. 349 (1910); O'Neil v. Vermont, 144 U.S. 323 (1892);
In re Kemmler, 136 U.S. 436 (1890); Wilkerson v. Utah, 99 U.S. (9 Otto) 130 (1878).
56. McGautha v. California, 402 U.S. 183 (1971) (concurring opinion); Trop v. Dulles, 356
U.S. 86 (1958); Louisiana ex rel. Francis v. Resweber, 329 U.S. 459 (1947); In re Kemmler, 136
U.S. 436 (1890) (dictum); Wilkerson v. Utah, 99 U.S. (9 Otto) 130 (1878).
57. 402 U.S. at 226 (Black, J., concurring).
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penalty has suddenly become so cruel when it was not so considered just
one year earlier in McGautha. He suggests that it be asked what aspect
of the penalty has changed since 1971, such that capital punishment
should now be considered cruel.
Mr. Justice Blackmun, dissenting, indicates that, like the Chief Justice, he does not believe in capital punishment. As does the Chief Justice, however, Justice Blackmun feels that there has been no significant
change in society's attitude toward capital punishment or in the practices of sentencing and execution such as would justify the discounting
of recent cases which have stated that the death penalty is permissible.
While asserting that he subscribes to the belief that ideas and values
progress and concepts of constitutionality along with them, Justice
Blackmun states that his problem is the "suddenness" of the progress
since those recent cases were decided. Moreover, although stating that
he may personally rejoice in the decision of the Court, Mr. Justice
Blackmun concludes that he cannot, as a jurist, accept the decision and
he feels that there is no historical or legal .justification for it. It is his
belief that the Court overstepped by seeking the end which it achieved.
The hesitancy of Justices Burger and Blackmun at the "suddenness"
with which a majority of the Court has expressed a change in its views
does not seem well grounded. If there is ever to be a shift of opinion, as
Justice Blackmun acknowledges there well might be with regard to
capital punishment, u then that shift must, of necessity, take place at
some point between decisions representing the different points of view.
Must there be a long interim without cases involving controversial issues
before the Court can justify a change of its opinions on those issues?
At that rate, using the negative logic of "suddenness," important
changes in values or factual situations might never be reflected in Supreme Court decisions, simply because there are recent decisions to the
contrary. The concurring justices here were presented with arguments
and evidence which led them to decide that the death penalty, as now
imposed, is unconstitutional. Certainly, there is much to be said for the
stability in law produced by stare decisis, but justices of the Supreme
Court should not be expected to forever refrain from making new constitutional interpretations merely because such interpretations have
never before been made.
Mr. Justice Powell believes that the Court has rejected the clearest
evidence that the framers of the Constitution did not believe there was
any question as to the constitutionality of the death penalty. He also
58.
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feels that the Court has ignored precedents which reaffirm the constitutionality of capital punishment. 9 The Court, Justice Powell comments,
is not free to interpret the Constitution in a way that is obviously contrary to the language used therein. He insists that the mention of the
prohibition against deprivation of life without due process in the fifth
and fourteenth amendments and the history of the eighth amendment
explicitly demonstrate that the death penalty was not considered to be
an impermissible punishment. Justice Powell feels that while a barbaric
method of imposition may be challenged and reviewed in light of contemporary standards, what has been sought in these cases is the total
abolition of the penalty by "judicial fiat."
Despite Mr. Justice Powell's argument that the death penalty is referred to in the fifth and fourteenth amendments, this would seem to
be of no great moment. Those references should not automatically preclude an application of the eighth amendment grounded on evolving
social standards and the flexible nature of the Constitution. The fifth
and fourteenth amendments imposed necessary limitations on a punishment that was in common use at the time of the adoption of those
amendments. Just because the framers did not choose to ignore the
direct and indirect problems of fundamental fairness involved with the
imposition of the death penalty does not mean that it was forever sanctioned; it merely means that they were wise enough to place restrictions
upon its use.
Arguments Based On Substantive-Due-ProcessConsiderations
Legislative Determinationsand JudicialRestraint
Attributing the lack of Supreme Court holdings based on changes in
societal morality to the fact that legislatures, not courts, are the proper
forums for response to society's moral values, Chief Justice Burger,
dissenting, states that he believes the fact that so few judicial decisions
have struck down punishments prescribed by the legislatures is evidence
that legislatures have, in fact, been responsive to social attitudes. The
Chief Justice insists that the presumption that legislative judgments
effectively reflect society's "standards of decency" can be overcome
only by a positive showing of legislative default. Noting that no clear
decision has been made by the Court's holding here, the Chief Justice
states that he feels there will be one good ramification from this
case-the legislatures will have to reevaluate capital punishment. "If
59.
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today's opinions demonstrate nothing else, they starkly show that this
is an area where legislatures can act far more effectively than courts." 0
Mr. Justice Blackmun, dissenting, believes that the arguments for
striking down the death penalty are good and that they make sense. But
he feels that they are arguments more properly addressed to the legislative and executive branches of government, rather than to the judiciary.
Pointing to the number of statutes nullified by the Court's decision,
Justice Blackmun expresses the hope that the Court appreciates what it
is doing. He finds it impossible to believe that the numerous members
of Congress who are lawyers are unaware of the constitutional issues in
legislation authorizing the death penalty. Those legislators, he feels,
believed the question of the constitutionality of the death penalty to have
been settled.
Justice Blackmun's point concerning the fact that legislatures authorizing capital punishment must not have felt that it was unconstitutional
seems particularly weak. This appears to be an attempt to delegate to
the legislatures the function of determining the constitutionality of certain punishments. Legislatures are not the proper forums for such determinations. With the exception of congressional expansion of protections
through the necessary and proper clause, the function of making determinations of a constitutional nature is reserved to the courts. Justices
who credit the legislatures with such. power in an attempt to support
their own views regarding constitutional interpretations are hedging on
their judicial responsibility.
Justice Powell, dissenting, indicates that besides the happy result of
the decision here for those condemned persons awaiting execution, the
state and federal governments will be barred from seeking the death
penalty against those defendants awaiting trial. The decision, he feels,
will do great damage to the principles of stare decisis, federalism, judicial restraint, and separation of powers.
Mr. Justice Powell asserts that the decision here encroaches upon the
historic power of the legislatures to protect the public through the establishment of punishments for crimes. He believes that the prior decisions
of the Court demonstrate the reasons why the Court should exercise
restraint before coming to some conclusion that is contrary to a substantial body of precedent. First, where the provision to be interpreted allows great latitude and the social aspects of a decision are very important, subjective standards of decency too easily creep into judicial reasoning. The second factor which should point up the need for judicial
60.
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restraint, Justice Powell argues, is the possible encroachment upon the
role of the legislatures. Finally, Justice Powell asserts that the leading
indication of society's sentiments in a democracy are the judgments of
the legislative representatives of the people.
Concluding, Mr. Justice Powell states what he believes to be the true
evil of the decision made here by the Court. The Court, he says, has
taken an enormous step. This step, by invalidating hundreds of laws,
both state and federal, has wrested from the various jurisdictions the
power to legislate with regard to capital punishment, except in such a
way as will comport with the unclear standards of those concurring
justices who did not opt for total abolition. It is pointed out that only a
constitutional amendment can reverse the decision made here. Until
such time as this may take place, the legislatures are allowed no flexibility. Justice Powell believes that this action by the Court has shut off the
democratic process, as well as the opportunity for the states to respond
to the will of the people.
The sobering disadvantage of constitutional adjudication of this
magnitude is the universality and permanence of the judgment. The
enduring merit of legislative action is its responsiveness to the democratic process, and to revision and change: mistaken judgments may
be corrected and refinements perfected.6 '
The discussion by Justice Powell of the legislatures and their functions has both its strengths and weaknesses. It would seem that he is
eminently correct in the statement that legislative judgments are one of
the best indicators of public sentiment regarding a particular issue.
However, regarding the legislative function of designating punishments
for certain crimes, Justice Powell would give effect to the eighth amendment's proscription only in cases where the punishment is so outwardly
barbaric as to shock the conscience of all persons. His presumption of
the constitutionality of any legislatively prescribed penalty goes so far
as to involve an extremely narrow view of the Court's role as regards
the application of the eighth amendment.
Mr. Justice Rehnquist sets the tone for his opinion with his beginning
statement. He expresses the view that the Court's action has struck
down a punishment that the legislatures of this country have thought
necessary throughout our history. Because the Court has been granted
the last word in matters such as this, Justice Rehnquist feels that it must
exercise great restraint. He believes that the Court should be further
61.
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cautioned against using its power, if not authority, to impose the justices' views of goodness, truth, and justice upon others.
The most expansive reading of the leading constitutional cases does not
remotely suggest that this Court has been granted a roving commission, either by the Founding Fathers or by the framers of the Fourteenth Amendment, to strike down laws that are based upon notions
of policy2 or morality suddenly found unacceptable by a majority of this
6
Court.
i
Justice Rehnquist feels that the seriousness of what the Court has
done here can be demonstrated by analyzing the varying effects of errors
made in upholding legislative acts and errors made in striking down
such acts. If the error is made by upholding the constitutionality of an
enactment, then, although an individual may be wrongfully deprived of
a constitutional right, the result is that a duly enacted law of a democratically chosen body is allowed to stand. But, argues Justice Rehnquist, if the error is made by striking down the legislative enactment, this
is more serious. The result in that case is the disallowance of a duly
enacted law-the imposition of a "judicial fiat" by judges who have no
direct link to popular sentiment.
Referring to the system of checks and balances embodied in the Constitution, Mr. Justice Rehnquist admonishes the Court against judicial
overreaching. He feels that the right of the people to govern themselves
is sacrificed by judicial overreaching and that this right of the people is
as important as the individual protections provided by the Constitution.
The major criticism of Justice Rehnquist's opinion must be directed
at his opening statement. While a consideration of what a majority of
legislators have demonstrated to be their judgment down through our
history certainly cannot be taken lightly, when it comes to determining
whether such a judgment infringes upon certain constitutionally guaranteed individual rights, it would seem that this historical line should not
be a prime consideration.
Mr. Justice Rehnquist's strong argument is the stressing of the right
of the people to govern themselves. This, however, leads to questions
of individual and minority versus majority rights and legislative versus
judicial powers which will not be repeated here, except to observe that
Justice Rehnquist appears to have ignored the caveat of Justice Frankfurter, an equally fervent believer in judicial restraint: "The treatment
of its minorities, especially their legal position, is among the most
62.
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searching tests of the level of civilization attained by a society." 3
Referring to the expansive character of the cruel and unusual punishments clause, Mr. Justice Brennan, concurring, expresses the view that
the fact that legislatures are given .the power to prescribe criminal penalties does not excuse the courts from judicially enforcing the clause. If
the Court were to avoid interpretation of the constitutional proscription,
he argues, the clause would then have little more effect than good advice.
Justice White, concurring, believes it is inevitable that the Court will,
on occasion, disagree with legislatures as to the constitutionality of
some punishments. But he points out that legislative judgments lose
much of their force when the sentencing process is delegated to juries
who may, without violating any statutory policy, refuse to impose a
death penalty, regardless of the circumstances of the case. "Legislative
'policy' is thus necessarily defined not by what is legislatively authorized
but by what juries and judges do in exercising the discretion so regularly
conferred upon them." 64 In Mr. Justice White's opinion, what the juries
and judges did in the cases before the Court violated the eighth amendment.
Legislative Rationale: Public Acceptability of CapitalPunishment
The third of Mr. Justice Brennan's four principles is that a severe
punishment must not be unacceptable to contemporary society. He suggests that a showing that society rejects a severe punishment strongly
indicates that the punishment does not comport with human dignity. It
is argued that legislative authorization alone does not necessarily indicate a general acceptance by society of a punishment. "The acceptability
of a severe punishment is measured not by its availability, for it might
become so offensive to society as never to be inflicted, but by its use." 6
It is Justice Brennan's contention that an examination of the history
and present practices of capital punishment indicates an almost total
rejection by society. He cites the fact that the death penalty, throughout
the history of the United States, has been involved in public controversy
which has been drawn on moral grounds. This "moral conflict," he
believes, has been the pervasive element involved in the changes leading
to our present system of capital punishment. He refers to the changes
in methods of inflicting the death penalty and in the circumstances
63.
64.
65.

Dennis v. United States, 341 U.S. 494, 548-49 (1951) (Frankfurter, J., concurring).
408 U.S. at __
92 S.Ct. at 2764-65 (white, J., concurring).
Id. at , 92 S.Ct. at 2747 (Brennan, J., concurring).
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surrounding the execution itself, e.g., the abolition of the public execution. Also significant is the drastic reduction in the number of crimes
for which death is actually inflicted. Finally, Justice Brennan points out
that nine states no longer impose the death penalty in any case,66 and
five impose it only for very rare crimes.6" He feels that this history of
"successive restriction" indicates that capital punishment is not an "inevitable part of the American scene."
As for a contemporary indicator of society's view of the death penalty, Mr. Justice Brennan suggests that when an authorized severe punishment is inflicted in only a very few cases, there must be a reluctance
to impose it. In fact, he suggests that the infrequency of infliction may
be the very reason society tolerates the punishment. "The objective
indicator of society's view of an unusually severe punishment is what
society does with it." 6 Even if there has not been an absolute rejection
of the death penalty, Justice Brennan concludes, society's views on the
penalty are clouded with "substantial doubt."
In dissent, Chief Justice Burger, admitting that the constitutional
prohibition of cruel and unusual punishments cannot be limited to those
thought to be cruel at the time of the adoption of the eighth amendment,
allows that some moral judgment may be necessary. But he points out
that the Court has never before determined a punishment to be cruel
due to changes in the values of society. He further asserts that there has
been suggested no valid criteria for measuring such a change in moral
values. As already indicated, the Chief Justice attributes the lack of such
a holding by the Court to the fact that legislatures, not the courts, are
the proper forums for a response to society's moral values. He believes
the fact that so few judicial decisions have struck down punishments
prescribed by the legislatures is evidence that legislatures have been
responsive to social attitudes. The Chief Justice insists that the presumption that legislative judgments effectively reflect society's "standards of
decency" can be overcome only by a positive showing of legislative
default. "There are no obvious indications that capital punishment of66. Alaska, Hawaii, Iowa, Maine, Michigan, Minnesota, Oregon, West Virginia, and Wisconsin have abolished the death penalty. 408 U.S. at __,
92 S.Ct. at 2756 n.52 (Brennan, J.,
concurring), citing UNITED STATES DEPARTMENT OF JUSTICE, BUREAU OF PRISONS, NATIONAL
PRISONER STATISTICS No. 46, CAPITAL PUNISHMENT 1930-1970 at 50 (August 1971). California's
supreme court has also held capital punishment to be unconstitutional under that state's constitution. People v. Anderson, 6 Cal.3d 628, 493 P.2d 880, 100 Cal. Rptr. 152 (Sup. Ct. 1972).
67. New Mexico, New York, North Dakota, Rhode Island, and Vermont have almost totally
abolished capital punishment. 408 U.S. at _
, 92 S.Ct. at 2757 n.53 (Brennan, J., concurring),
citing NATIONAL PRISONER STATISTICS, supra note 66, at 50.
68. 408 U.S. at __,
92 S.Ct. at 2757 (Brennan, J., concurring).
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fends the conscience of society to such a degree that our traditional
deference to the legislative judgment must be abandoned.""
Chief Justice Burger points out that not all persons necessarily find
capital punishment to be repugnant. He cites the fact that the death
penalty is authorized by forty states and by Congress. There can be, he
contends, no more valid indication of public sentiment than this. It is
also noted that public opinion poll results do not show such a "universal
condemnation" of the death penalty as to justify the belief that legislatures have lost touch with contemporary social values.
As for the argument that the relative infrequency of imposition of the
death penalty indicates a general revulsion towards capital punishment,
the Chief Justice comments that the selectivity employed by juries
should be viewed as a "refinement" on the statutory authorization
rather than a repudiation of it. He suggests that if selective imposition
reflects a rejection of the death penalty in those cases where it is not
imposed, then it must reflect affirmation of the penalty in the cases
where it is imposed.
Concurring in the Court's decision, Mr. Justice Marshall insists that
a general rejection by the public would make a modern penalty just as
violative of the eighth amendment as those barred at the time of the
amendment's adoption. He admits that the Court has never before
grounded the striking down of a punishment on such a foundation, but
he asserts that such a recognition is required by the changing values of
society. Examining the moral acceptability of capital punishment to the
people of the United States, Justice Marshall cites what most courts
have said-that a punishment is valid unless the conscience of the people
is shocked by it. He suggests that there are certain facts which, if known
by the general public, would certainly result in a general public rejection
of the death penalty. However, Justice Marshall admits that the available information, though it would probably convince average citizens
that the death penalty is unwise, might not convince them that the
punishment is immoral. The reason for this, he feels, is that the public's
opinion as to the morality of capital punishment is influenced by the
notion of retribution. Since retribution has never been seriously proposed as a goal of penology, Justice Marshall contends that the public
would never knowingly support purposeless vengeance. Thus, he believes that a majority of the American people, if presented with the facts
concerning the death penalty, would feel that capital punishment is
immoral and therefore unconstitutional.
69.
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Justice Marshall then considers three more factors which he believes
would serve to persuade the public to reject the death penalty, viz., (1)
the death penalty is imposed discriminatorily upon members of certain
classes; (2) there is a great possibility of error in the application of the
"beyond-a-reasonable-doubt" burden of proof; and (3) capital punishment causes problems to our entire penal system by standing in the way
of general reform and treatment of the criminal.
On these factors, Justice Marshall concludes that in light of available
facts, the average citizen would find capital punishment shocking to his
conscience and sense of justice. This, he feels, is reason enough to strike
down the death penalty. In a footnote to this, Justice Marshall answers
those who would suggest that his conclusion is speculative." He agrees
that judges are not privileged to strike down personally offensive penalties, but he disagrees with the argument that judges should not consider
whether a penalty is morally unacceptable to the public. He posits that
judges are entitled to draw upon their own experiences and human
contacts and that a decision that a certain punishment would be unacceptable to most persons is entitled to some weight.
Instead of proceeding to demonstrate that the idea of capital punishment does "shock the conscience of the people," Mr. Justice Marshall
has suggested that given certain information, the public would reject the
penalty. This weakens his argument greatly, for public opinion is "unknowable" enough without confusing the issue by making predictions
as to what public reaction would be. There is thus injected the unfortunate factor of a justice's subjective interpretation of moral standards
instead of the law. Moreover, these standards are credited to the public
on the shaky ground of a "guess." Justice Marshall not only credits the
public with the same morals, but also with the same applicationof those
morals as his own.
Dissenting, Mr. Justice Powell, as does the Chief Justice, points out
that the leading indications of society's sentiments in a democracy as
the judgments of the legislative representatives are the judgments people. He cites the several recent statutes passed by Congress which authorize capital punishment. 7' Also pointed to is a 1967 effort in the
Senate to abolish capital punishment, consideration of which never
reached the floor of the Senate.7" Another indicator of public sentiment
70. Id. at -,
92 S.Ct. at 2793, n.163 (Marshall, J., concurring).
71. 1971-congressional assasination, 18 U.S.C. § 351 (1970); 1965-presidential and vicepresidential assasination, 18 U.S.C. § 1751 (1970); 1961-air piracy, 49 U.S.C. § 1472(i) (1970).
72. Hearings on S.1760 before the Subcommittee on Criminal Laws and Procedure of the
Senate Committee on the Judiciary, 90th Cong., 2d Sess. (March 20, 21, and July 2, 1968).
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as regards the death penalty has been the several public referenda held
in the last few years. In most of these, the people have rejected the idea
of abolition of capital punishment."
Justice Powell believes another indicator of the public's attitude toward the death penalty to be the jury. He cites the fact that more than
a thousand death sentences were handed down during the 1960's. He
also points out that the annual rate of death sentences has remained
fairly constant over the last 10 years and that the figure for 1970 is the
highest annual total since 1961.11 Based on these considerations, Justice
Powell does not feel the Court is justified in its conclusion that society
has rejected capital punishment.
Mr. Justice Powell provides rather effective rebuttal to the contention
that the rarity of imposition of the death penalty reflects a general
public revulsion to the punishment. His references to recently passed
death-authorizing statutes, to the number of death sentences in recent
years, and to the results of several public referenda demonstrate that the
contention of public revulsion to capital punishment could rationally be
rejected absent further evidence.
Justice Powell also effectively criticizes the inconsistency between the
"widespread rejection" argument of the petitioners and concurring justices, and the "speculative" argument of Justice Marshall. He believes
that the argument that the objective evidence shows a widespread community rejection of the death penalty is inconsistent with the contention
of Justice Marshall that if the public were aware of certain facts, it
would then find capital punishment intolerable. Clearly, the former
argument asserts that the public has already shown a rejection of the
penalty, and the latter states that if given certain facts the public would
then reject the penalty. The statement that the public would react a
certain way, given all of the facts of which it is not now aware, necessarily negates the assumption that it has already so reacted.
73. "In Oregon a referendum seeking abolition of capital punishment failed in 1958 but was
subsequently approved in 1964. Two years later the penalty was approved in Colorado by a wide
margin. In Massachusetts, in 1968, in an advisory referendum, the voters there likewise recommended retention of the penalty. In 1970, approximately 64 per cent of the voters in Illinois
approved the penalty." 408 U.S. at _
, 92 S.Ct. at 2828 (Powell, J., dissenting) (footnotes
omitted). In the November elections of 1972, in response to their supreme court's invalidation of
the death penalty in People v. Anderson, 6 Cal.3d 628, 493 P.2d 880, 100 Cal. Rptr. 152 (Sup. Ct.
1972), the voters of California, by an overwhelming margin of over two-to-one, expressed their
desire that capital punishment be reinstated by passing a proposed state constitutional amendment
to that effect.
74. 408 U.S. at __,
92 S.Ct. at 2830 (Powell, J., dissenting), citing NATIONAL PRISONER
STATISTICS, supra note 66.
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Excessiveness vs. Valid Legislative Motive
The fourth principle that Mr. Justice Brennan believes to be inherent
in the cruel and unusual punishments clause is that a severe punishment
must not be excessive. To be excessive means that a punishment is
unnecessary. Justice Brennan submits that a severe punishment does not
comport with human dignity when it inflicts pointless suffering and
argues that if there is a less severe punishment that will accomplish the
purposes of penology, then the more severe punishment is unnecessary
and excessive. More significant than the fact that the punishment is
disproportionate to the crime is the fact that the punishment is no more
effective in serving a penal purpose than a less severe penalty. It is
pointed out that this was recognized in Weems. Combining his principles, Justice Brennan contends that when the probability is great that a
state is arbitrarily inflicting a very severe punishment that is being
increasingly rejected by society, there is also the great likelihood that
the punishment does not serve any penal purpose more effectively than
some less severe punishment.
Mr. Justice Marshall, concurring, proposes his third principle-that
a penalty may be cruel and unusual if excessive and if it serves no valid
legislative purpose. He believes that the cases have demonstrated that
one of the major concerns of the clause is the prevention of excessive
or unnecessary penalties, even though popular sentiment may favor
them. It is pointed out that the Court has always ruled unnecessarily
harsh or cruel penalties to be unconstitutional. Recalling the dissent in
O'Neil, Justice Marshall reiterates that the purpose of the clause is to
prevent "that which is excessive."
In considering whether death is an excessive penalty, Justice Marshall
examines the motives legislatures might display in selecting it as a punishment and, briefly, some of the practical problems created by capital
punishment. He also looks into the question of whether less severe
penalties would satisfy legislative motives as effectively as death. Mr.
Justice Marshall decides that the available evidence is very persuasive
that the death penalty is, in fact, excessive and unnecessary. He believes
that there is sufficient evidence available so that judges, considering the
presumption of constitutionality accorded legislative acts, can determine not the wisdom of the legislatures' actions, but whether there was
any rational basis for the action. He concludes that no such rational
basis exists for the belief that the death penalty is not excessive.
Mr. Justice White, concurring and recognizing that the death penalty
has not been considered "cruel and unusual" in the past because of the
social goals that were thought to justify it, nevertheless, believes that
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when a penalty no longer furthers those goals, it is then time to decide
whether its infliction has become violative of the eighth amendment. It
is the view of Justice White that this point has been reached with regard
to capital punishment. He feels that the imposition of the penalty has
become a pointless extinguishment of life. He can discern no meaningful
basis for distinguishing the few cases in which the penalty is imposed
from the many in which it is not.
Dissenting, Chief Justice Burger addresses the argument that the
death penalty is "cruel and unusual" because it serves no legitimate
penal purposes. He feels that this contention expands the eighth amendment beyond its original purpose and calls for a line of reasoning never
before used by the Court. The isolated use of the word "unnecessary"
in conjunction with the words "pain" and "cruelty," the Chief Justice
believes, refers to excessiveness in the sense of torture, and not to the
aims of a particular punishment. The cruel and unusual punishments
clause is not directed at the utility of a punishment and does not direct
that sound penal principles will always be followed.
Mr. Justice Powell directs his attention to the contention that the
death penalty is disproportionate to the crime of rape in two of the cases
here. He restates his argument that the Court should not usurp the
power of the legislatures to designate penalties for particular crimes. He
believes that to do so, applying the personal views of the justices on the
role of penology, is beyond the "power and competency" of the Court.
In view of these considerations, Justice Powell finds it impossible to
make the pronouncement that the death penalty is grossly excessive for
all rapes. The argument of excessiveness is, for him, no basis for rejection of the death penalty for rape, which is one of the most serious and
atrocious of the violent crimes.
Legislative Penal Motive: Deterrence
Analyzing the states' claim that the death penalty is more effective
in deterring capital crimes, Mr. Justice Brennan, concurring in the
Court's decision, suggests that the first part of that contention is that
death prevents the executed parties from committing further crimes. His
answer to this is that effective administration of pardon and parole
procedures and isolation techniques can minimize the danger while the
convict is in prison. But the more significant aspect of the states' claim
is that capital punishment deters other criminals who would not be
deterred by the threat of imprisonment. Justice Brennan's response to
this is that there is no evidence that the death penalty is a superior
deterrence; in fact, he asserts that there is some evidence that the death
penalty's deterrent value is no greater than imprisonment.
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However, the states further argue that they should be permitted to
rely upon "common human experience" to support the conclusion that
death has to be more effective as a deterrent. Mr. Justice Brennan rather
avoids this issue by pointing out that an argument based on theoretical
questions grounded on an imaginary set of circumstances is of no concern here.75 He reminds the states that the validity of this argument
depends upon invariable and swift infliction of the death penalty. This
is not the case with our system of justice.
A rational person contemplating a murder or rape is confronted not
with the certainty of a speedy death, but with the slightest possibility
that he will be executed in the distant future. This risk of death is
remote and improbable; in contrast, the risk of long-term imprison6
ment is near and great.1
On this ground, Justice Brennan concludes that, considering our present
system of imposing death,there is no reason to believe that it is necessary or effective in the deterrence of capital crimes.
In his examination of possible legislative motives for capital punishment, Mr. Justice Marshall turns to deterrence and attacks the proposition that the death penalty is a more effective deterrent than life imprisonment. Pointing out that capital crimes do not seem to increase and
decrease with the abolition and restoration of the death penalty, he
suggests that there is no correlation between these factors. Concerning
the deterrent effect of the death penalty upon those already in prison,
Justice Marshall believes that statistics have proven not only that no
such deterrent effect exists, but that most murderers tend to be model
prisoners.
Even though those arguing against the death penalty have not proved
the lack of deterrent value beyond a reasonable doubt, Mr. Justice
Marshall believes they have proven that the death penalty is unnecessary
to deter crime. This, he feels, is enough. He suggests that to fail to
accept present statistics and to demand more proof would be to shirk
judicial responsibilities.
Beginning with what he terms a "near truism," Mr. Justice White,
concurring, contends that capital punishment could be imposed so infrequently that it would lose any deterrent value it might have. He suggests
75. Ironically, as discussed above (see text under the sub-heading: Legislative Rationale: Public
Acceptability of Capital Punishment, supra p. 911), Justice Marshall, concurring, also bases an
argument on theoretical questions and an imaginary set of circumstances-i.e., his "speculative"
argument. Perhaps this partially explains why Justice Brennan failed to join in Justice Marshall's
opinion.
76. 408 U.S. at __,
92 S.Ct. at 2758 (Brennan, J., concurring).
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that it is very possible that the execution of a rapist or murderer is not
disproportionate to the crime and that executed persons may have deserved the death penalty. It is also conceded that those who are executed
are certainly no longer able to commit further crimes. However, Justice
White contends that when the infliction of a penalty becomes infrequent,
the penalty can no longer be said to.satisfy a public need for deterrence.
Certainly this need can no longer justify death for a few when imprisonment is determined to be sufficient for so many.
Justice White accepts the morality and utility of punishing one person
to deter the crime of another. Moreover, he does not feel a need to reject
capital punishment as a more effective deterrent than some lesser penalty.
But common sense and experience tell us that seldom-enforced laws
become ineffective measures for controlling human conduct and that
the death penalty, unless imposed with sufficient frequency, will make
little contribution to deterring those crimes for which it may be exacted.7"
Responding to the argument that capital punishment has no superior
deterrent value, Chief Justice Burger, dissenting, expresses the view that
if the burden of proving the deterrent value is to be shifted to the states,
then it would be just as proper to require them to prove the greater
deterrent value of life imprisonment over a lesser sentence. Therefore,
he feels that this shifting of the burden of proof should not be done in
the case of capital punishment. Moreover, the Chief Justice believes that
it is improper for the Court to consider questions concerning the necessity of a penalty.
Similarly, Mr. Justice Powell first states that he can find no support
for the proposition that the Court may strike down punishments because
they serve penal objectives no more effectively than less severe penalties.
Second, Justice Powell believes that there is a heavy burden upon those
who would attack legislative determinations as to the appropriateness
of punishments. He feels that those legislative decisions are entitled to
a presumption of validity. As for deterrence as a justification for capital
punishment, Justice Powell states that he agrees with those who believe
that, although some studies may show the contrary, prima facie the
death penalty is likely to have a stronger deterrent effect on normal
persons than would a lesser punishment.
77.
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Legislative Motive: Retribution-Manifestationof Society's Outrage
Justice Brennan, considering retribution, finds it hard to believe that
any state would adhere to "naked vengeance." Moreover, capital punishment today cannot be argued to satisfy a public demand for the
exacting of retribution; the great majority of criminals convicted of
capital crimes are not put to death. Therefore, Justice Brennan asserts,
the death penalty does not serve the purpose of retribution any more
effectively than imprisonment.
To the arguments that the penalty of death (1) manifests society's
outrage at the commission of the crime, (2) promotes respect for the law
and a more peaceful community, and (3) prevents the public from attempting to take the law into their own hands, Justice Brennan rejoins
that the test should not be whether the penalty serves such purposes, but
rather whether it serves them more effectively than imprisonment. His
position is that there is no evidence that imprisonment as an alternative
to the death penalty promotes such disorders. More significantly, he
points out that if such a danger existed, the execution of only a tiny
sample of those eligible would not prevent it. Besides this, Justice Brennan feels that a penal purpose of demonstrating public sentiment concerning a particular type of crime does not justify the infliction of the
most extreme of penalties.
Mr. Justice Marshall, concurring, believes that the fact that the authorizing legislature may adhere to it as a goal of punishment does not
justify retribution as a sole purpose in punishment. Moreover, he contends that retribution, retaliation and vengeance are intolerable as penal
motives, and even though there are those who would argue that vengeance is required by morality to demonstrate public abhorrence of a
crime, "[T]he Eighth Amendment is our insulation from our baser
selves. The cruel and unusual language limits the avenues through which
vengeance can be channeled." 78
As with deterrence, Justice White, concurring, contends that, considering the infrequency of infliction, the death penalty can no longer be
said to satisfy a public need for retribution. This need certainly cannot
justify death for a few when for so many imprisonment is said to be
sufficient. He also feels that it cannot be contended that community
values could possibly be reinforced by a penalty which is so infrequently
imposed.
Justice Stewart, concurring, states his disagreement with the notion
that retribution is an unconstitutional motive for the death penalty. He
78.
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believes an important function is served by the instinct of retribution,
which is a part of man's nature. This instinct, he feels, promotes stability
in a law-governed society. "When people begin to believe that organized
society is unwilling or unable to impose upon criminal offenders the
punishment they 'deserve,' then there are sown the seeds of anarchy-of
self-help, vigilante justice, and lynch law." 7
Chief Justice Burger, dissenting, insists that the cases do not suggest
that one of the intentions of the eighth amendment was to eliminate
retribution. He believes that the Court has always considered retribution
to be a valid aspect of punishment.
Mr. Justice Blackmun, dissenting, focuses on the victims of the
crimes involved in these cases. He finds it curious that the opinions of
the concurring justices are devoid of reference to the plight of the victims. Admitting that language such as this leaves one open to charges
of stressing retribution, Justice Blackmun, nevertheless, feels that the
fear that is caused by such crimes as these should not be overlooked.
Retribution, Justice Powell asserts, has never been found by the Court
to be an impermissible purpose for capital punishment. He believes that,
although retribution alone might be no justification for imposing the
death penalty, its "utility" has never been questioned.
Other Penal Motives: Anti-Recidivism, Plea Bargaining, Eugenics &
Expense Reduction
As already indicated, Justice Brennan's response to the argument that
capital punishment is needed to prevent recidivism is less than satisfying. His answer to this is effective administration of pardon and parole
procedures, and isolation techniques used to minimize the danger while
the convict is in prison. This seems to ignore the possibility that regularly successful pardon and parole procedures have never been discovered. However, it must be conceded that Justice Brennan, assuming the
cruelty of capital punishment, might very well feel that any pardon and
parole procedures, when compared to the death penalty, would be preferable to state-sponsored homicide.
Mr. Justice Marshall, again examining the possible legislative motives for capital punishment, addresses the recidivism argument with the
comment that most convicted murderers are first offenders, and usually
become good citizens upon their release. Beyond this, however, he
points out that he does not feel that prevention of recidivism is a proper
jury consideration. He believes that if prevention of recidivism is the
79.
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only justification for capital punishment, then it has to be considered
excessive, for he can perceive no general need to execute all capital
offenders.
The final legislative motives Justice Marshall discusses-encouraging
guilty pleas and confessions, eugenics, and reducing state expenditures-are dealt with swiftly. Justice Marshall argues that if a state uses
the death penalty to encourage guilty pleas and confessions, this not
only violates the sixth amendment's right to jury trial, but it also demonstrates that the states do not rely upon capital punishment as a deterrent, but as a method of bargaining a suspect into imprisonment.
On the question of eugenics, Justice Marshall comments that this
country has never endorsed eugenic goals and that the world has not
looked with favor upon them. He suggests that if the legislatures feel
that eugenics should be one of our penal purposes, then they should
express a straightforward feeling concerning it and develop methods to
implement it. Until the legislatures do so, Justice Marshall feels that the
death penalty cannot be justified on eugenic grounds.
Concerning the cost of imprisoning a man for life as opposed to the
cost of executing him, Mr. Justice Marshall believes that the generally
held idea that imprisonment is more expensive is incorrect. He cites the
disproportionate amount of money spent on death row inmates, the
expense of endless court procedures in capital cases, and the fact that
condemned men are in no way productive to the prison community.
Considering these factors, Justice Marshall concludes that the cost of
imprisoning a man is no greater than that of executing him.
Arguments Based On Equal-ProtectionConsiderations
Infrequency, Arbitrarinessand Discrimination in Imposition
Mr. Justice Brennan's second principle-that the State must not arbitrarily inflict a severe punishment-is developed from the idea that the
State indicates a lack of respect for human dignity when, without cause,
it imposes a penalty on some person which it does not impose upon
others convicted of the same crime. For him, the words "cruel and
unusual punishment" indicate of themselves a condemnation of the arbitrary imposition of severe punishments. If the infliction of a severe
punishment is contrary to the general sentencing practices, it is likely
that the state is inflicting the penalty in an arbitrary manner not in
keeping with the requisite fairness and regularity suggested by the
clause. Justice Brennan believes that it is improbable that an especially
severe punishment would have wide application in this day and time.
Therefore, "[t]he more significant function of the Clause . . . is to
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protect against the danger of their [severe punishments] arbitrary infliction." 0
The most notable characteristic of the death penalty today, Justice
Brennan contends, is the rarity of its infliction. He cites the "steady
decline" in the imposition of the punishment since the 1930's, despite
increases in the population and in capital crimes. A strong showing of
non-arbitrariness, in his opinion, would be required to dispel the inference that a punishment is not being fairly imposed when there are no
more than fifty death sentences handed down per year.8
While admitting that the states' contention of "informed selectivity"
should not be ignored, Justice Brennan argues that this claim is weakened by the extremely minute number of inflictions. It is pointed out
that no rationale has been suggested upon which to distinguish between
those who should die and those who will be allowed to live. Further, as
he indicated in his dissent in McGautha,82 the Court's holding that juries
may make the decision whether to impose the death penalty, unguided
by any standards for making that decision, actually promotes arbitrary
selection. Concluding, Mr. Justice Brennan states that the probability
of arbitrary infliction is substantial enough to be relied upon, in conjunction with his other principles, in testing the constitutionality of capital
punishment.
One of the factors which Mr. Justice Marshall believes would serve
to persuade the public to reject the death penalty is that it is imposed
discriminatorily upon members of certain classes. He believes that the
public would reject the death penalty if it knew that "[i]t is usually the
poor, the illiterate, the underprivileged, the member of the minority
group-the man who, because he is without means, and is defended by
a court appointed attorney-who becomes society's sacrificial lamb.""3
Statistics are cited showing the greatly disproportionate number of
blacks who have been executed in this country since 1930.1 Mr. Justice
Marshall feels that the existence of racial or other discriminations in the
80.
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sentencing process should not be surprising considering the McGautha
decision in which the Court held that juries have the discretion to decide
between life and death. He believes that McGautha opened the door to
discrimination. And, so long as the penalty is used only against the less
vocal underprivileged and minority groups, Justice Marshall contends
that legislators will be content with the status quo.
As previously indicated, Mr. Justice Stewart does not agree that the
question before the Court here is the constitutionality of capital punishment in the abstract, since neither of the states involved has a mandatory death penalty for murder or rape. Instead, he contends that the
punishments in the cases before the Court are "unusual" because of the
infrequency of infliction of the death penalty for murder and the extreme rarity of infliction for rape. However, Mr. Justice Stewart does
not base his arguments on these considerations alone: "These death
sentences are cruel and unusual in the same way that being struck by
lightning is cruel and unusual.""5 Justice Stewart argues that the petitioners here are among a small minority which is subjected to the capricious selection of a random few against whom the penalty is imposed.
He acknowledges that the other concurring justices have demonstrated
that the only perceivable basis for the selection of these few who are to
die is the unconstitutional basis of race. But, pointing out that discrimination in sentencing on the basis of race has never actually been proven,
Justice Stewart declines to consider it further.
In conclusion, Mr. Justice Stewart opines, "[T]he Eighth and Fourteenth Amendments cannot tolerate the infliction of a sentence of death
under legal systems that permit this unique penalty to be so wantonly
and so freakishly imposed." 6
As does Justice Stewart, Mr. Justice White does not consider the
constitutionality per se of the death penalty. He addresses the narrower
question concerning the constitutionality of capital punishment statutes
under which:
1. the legislature authorizes the imposition of the death penalty for
murder or rape;
2. the legislature does not itself mandate the penalty in any particular
class or kind of case (that is, legislative will is not frustrated if the
penalty is never imposed) but delegates to judges or juries the decisions
as to those cases, if any, in which the penalty will be utilized; and
3. judges and juries have ordered the death penalty with such infre85.
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quency that the odds are now very much against imposition and execution of the penalty with respect to any convicted murderer or rapist. 7
Justice White believes that public needs for deterrence and retribution
can no longer justify death for a few when imprisonment is determined
to be sufficient for so many. He can discern no meaningful basis for
distinguishing the few cases in which the penalty is imposed from the
many in which it is not.
Mr. Justice White points out that legislative judgments as to the
appropriateness of penalties lose much of their force when the sentencing process is delegated to juries who may, without violating statutory
policy, refuse to impose the death penalty, regardless of the circumstances of the case. Thus, as he sees it, legislative policy is not determined
by the legislative authorization of a penalty, but by the juries and judges
in the exercise of the discretion granted them. In Mr. Justice White's
opinion, what the juries and judges did in these cases before the Court
violated the eighth amendment.
For Mr. Justice Douglas, the basic concept of equal protection of the
law, usually derived from the fourteenth amendment, is implicit in the
cruel and unusual punishments clause of the eighth amendment. He
believes the historical evidence shows that the provision of the English
Bill of Rights, from which the clause was taken, had as its primary
concern arbitrary and discriminatory imposition of severe punishments.
In this regard, Justice Douglas feels that the death penalty must be
considered to be cruel and unusual when it is imposed selectively upon
minorities, outcasts, and the unpopular. Society tolerates the arbitrary
infliction of death upon these classes while it would not do so if the
punishment were imposed upon all classes.
Justice Douglas believes that we are "imprisoned" by the McGautha
holding that the discretionary imposition of the death penalty by juries,
unfettered by any objective standards, is not unconstitutional. Referring
to his contention that the idea of equal protection is "implicit" in the
cruel and unusual punishments clause, he suggests that a penalty is
"unusually" imposed if the imposition is arbitrary and discriminatory.
He states that, under equal protection of the law, law enforcement on
the basis of "caste" is not permissible.
Yet we know that the discretion of judges and juries in imposing the
death penalty enables the penalty to be selectively applied, feeding
prejudices against the accused if he is poor and despised, poor and
87.
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lacking political clout, or if he is a member of a suspect or unpopular
minority, and saving those who by social position may be in a more
protected position.8
Suggesting that the severity of punishment increases as social status
diminishes, Justice Douglas expresses the fear that this is a result of the
discretionary system of sentencing and of the ability of wealthy defendants to employ the best legal counsel.
In conclusion, Mr. Justice Douglas states that he believes that the
statutes under which the petitioners were sentenced to death are unconstitutional because they are discriminatory in their operation. Significantly, however, he refuses to consider the question of whether a mandatory death sentence would be constitutional.
Chief Justice Burger, dissenting, suggests that, ironically, it can be
inferred from the opinions of the concurring justices that the problem
with capital punishment could be corrected by an increase in the number
executed. He admits, however, that this is not at all the argument presented in the concurring opinions. But the Chief Justice does feel that
the "arbitrariness" approach is not truly applicable to the eighth
amendment. His view is that the McGautha decision,. concerning the
power of juries to decide life or death cases, demonstrated that this
approach is clearly incorrect and improper. It is his belief that, although
McGautha was decided on due process grounds under the fourteenth
amendment, rather than under the eighth amendment as it applies to
the states, the decision here must be said to overrule McGautha. If the
sensitivity of considerations concerning capital punishment outweighs a
desire for stare decisis, the Chief Justice would like to know why these
considerations were not so serious in 1971 when McGautha was decided.
To correct the problem of arbitrariness, Chief Justice Burger suggests
that the legislatures devise standards for the application of the death
penalty, or at least, that they more narrowly define the crimes for which
capital punishment is to be inflicted. However, he acknowledges that
such a task would not be easy. Moreover, it is not certain that application by juries would not differ to any degree or that juries would not
simply bring in a verdict of guilt on a lesser charge. Pointing out that
in such a system the only way to avoid the death penalty would be
through a verdict of acquittal on the capital charge, Chief Justice Burger
states that he would prefer total abolition of the death penalty.
Considering what he feels to be our basic trust in the jury system, the
Chief Justice finds it remarkable that it should be suggested that the
88.
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most important of jury decisions be taken from the jurors. He states that
he had thought that McGautha had demonstrated the American
"abhorrence" of mandatory death sentences. He believes that the approach used by the majority here, which may well imply that legislatures
should determine when a sentence of death is appropriate, without consideration by jurors or judges, will reverse the progress which has been
made in penal reform.
Expressing the same fear as the Chief Justice, Justice Blackmun views
the decision of the Court as encouraging a return to the mandatory
death sentence with no opportunity for juries to impose a lesser sentence
when, in their discretion, the case demands it. This, he believes, would
be regressive in that it would eliminate the "element of mercy" in sentencing practices.
On the point of the arbitrariness of the death penalty as it is inflicted
today, Chief Justice Burger and Justice Blackmun seem to have missed
the point, if not the effect, of the arguments of the concurring justices.
Those concurring state that the discretionary character of today's sentencing practices has the inherent weakness of being subject to corruption through discrimination. The justices have not called for a return of
the mandatory death sentence. They have merely stated their opinion
that the system, as it is employed today, tends to be arbitrary. Two of
the concurring justices agree on the additional ground of changing social
mores that the death penalty is unconstitutional per se. The other three,
while condemning current sentencing practices, do not condemn capital
punishment under any and all circumstances. But they do not by any
means imply that the states should reenact mandatory death sentences,
although that is a strong possibility. They make no judgment as to the
constitutionality or wisdom of any system of capital punishment which
might replace the one they decry, such as a system involving strict
standards for sentencing. Moreover, they have done exactly what the
Chief Justice believes best; they have presented the legislatures with the
opportunity to make their own determination of whether or not their
states should continue with the imposition of the death penalty.
Mr. Justice Powell answers a contention made by the petitioners
which is a variation on the argument that the public would reject capital
punishment if it knew that it is imposed discriminatorily. That variation
is that the public is apathetic concerning the death penalty and its
injustices because it is usually only the less vocal minorities and the poor
who are confronted with actual execution. Thus, it is argued, the public
is apathetic and tolerates the arbitrary infliction of capital punishment
because of callous indifference towards the underprivileged against
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whom the death penalty is most often imposed, thereby diffusing public
opinion.
It is now said, in effect, not that capital punishment presently offends
our citizenry, but that the public would be offended ifthe penalty were
enforced in a nondiscriminatory manner against a significant percentage of those charged with capital crimes and if the public were thereby
made aware of the moral issues surrounding capital punishment.89
This, Justice Powell feels, shows the inconsistency in the arguments
against the death penalty. He sees the proposition that the public is
apathetic concerning the death penalty because of the type of persons
usually condemned as being inconsistent with the argument that if the
public were aware of the fact that the death penalty is used discriminatorily against the underprivileged, it would then find the penalty intolerable.
Mr. Justice Powell is less successful in proving this inconsistency
between the "speculative" argument and the "apathy" argument than
he was with the inconsistency between the "speculative" argument and
the "widespread rejection" argument. Here, Justice Powell seems to
assume that the "apathy" argument includes the assumption that the
public is aware of whom the punishment is being inflicted upon. This is
not the case. Moreover, the points of the two arguments are complementary. What is meant by the "apathy" argument is that because the
privileged classes of society rarely encounter the death penalty as a
punishment of one of their own members, they are not morally conscious of its existence. What Justice Powell calls the "speculative" argument-that if the classes that are "unaware" of the death penalty were
made aware of its discriminatory infliction, they would find it intolerable-merely complements the "apathy" argument.
Mr. Justice Powell also believes that the argument that the death
penalty is unconstitutional because it is usually imposed upon the uninfluential and the have-nots must necessarily lead to the conclusion that
since most of the criminals sentenced to prison are also uninfluential,
then their sentences must also be unconstitutional. He believes that the
causes of the higher incidence of crime among the lower classes will not
be cured by abolishing penalties. Such questions, he feels, are unrelated
to the constitutional issue before the Court. This seems to be the weakest point in Justice Powell's opinion. This rhetorical proposition misapprehends the meaning of what the petitioners and concurring justices are
saying-that the number of underprivileged persons sentenced to death
89.
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is proportionatelymuch higher than the number from higher classes so
sentenced. It also ignores the great distinction between the penalty of
death and the penalty of imprisonment-the enormity and finality of
death. Mr. Justice Brennan's opinion demonstrated this distinction by
pointing to the irrevocability of death and the loss of the "right to have
rights" as stressed in Trop v. Dulles."
Finally on this issue of discriminatory application, Justice Powell
contends that, although there is no justification for past discriminations,
the progress that has been made in jury selection has reduced the
chances of racial bias in sentencing.
Other PracticalConsiderations
Mr. Justice Marshall argues that the "beyond-a-reasonable-doubt"
burden of proof in criminal cases is not foolproof. The possibility of
errors being made is too real. He asserts that there will certainly continue to be executions of innocent persons if the death penalty is retained; if it is abolished we can be sure that such a tragedy will not take
place.
As his last point of argument, Mr. Justice Marshall points to problems caused to our entire penal system by the death penalty. He refers
to the sensationalism of a trial where life is at stake, and indicates a
feeling that capital punishment stands in the way of general reform and
treatment of the criminal.
CONCLUSIONS

The effect of the Furman case is to strike down capital punishment
as it is imposed in most jurisdictions in the United States. Justices
Brennan and Marshall, concurring, ostensibly moved for abolition of
the death penalty in all cases. However, as stated above, their concentration on such factors as discrimination and current lack of an articulated,
valid motive would seem to leave some room for doubt that their opinions demonstrate the absolute unconstitutionality of capital punishment. The remaining three concurring justices, Stewart, White and
Douglas, strictly limited their arguments to the question of "jurydiscretionary" imposition of capital punishment, leaving the possible
inference that a death penalty that is either mandatory or, at least, under
strict guidelines, might be acceptable.
The Court has twice in the last four years declined to hear arguments
90.

356 U.S. 86, 101-102 (1958).

MERCER LAW REVIEW

[Vol. 24

on the constitutionality of the death penalty under the eighth amendment. 9 For Justice Brennan, the difference between then and now seems
to be that the majority now focuses more heavily upon equal protection
concepts embodied in the fourteenth amendment, as he did in his dissent
in McGautha, and less heavily upon pure considerations of cruelty and
unusualness. Sometimes openly, and sometimes under the guise of an
application of pure eighth amendment concepts, Justice Brennan
grounds many of his arguments upon issues of an "equal protection"
nature, e.g., arbitrariness and the selection of only a tiny sample of those
eligible. Moreover, even in attempting to define "cruel" and "unusual,"
by way of his four principles, he indicates that such a task would be far
from complete without consideration of the "arbitrariness" of the penalty as it is imposed today and the equal protection doubts thereby
raised. It seems that Justice Brennan has not only used the fourteenth
amendment concept as a means of applying "cruel and unusual" interpretations to the states, but he has also injected equal protection arguments directly into his consideration of the "cruelty" and "unusualness"
of capital punishment. As the opinion of Justice Douglas shows, Justice
Brennan was not alone in such an interpretation; he simply was not as
explicit.
A great portion of Justice Marshall's concurring opinion is directed
at the possible legislative motives for capital punishment. While he does
an exhaustively thorough job of discounting motives as he understands
them, it is not at all certain that he would or could do so with other
possibly valid motives or with new arguments in favor of old motives.
Moreover, many of his conclusions concerning the invalidity of each
motive are specifically stated to be based on assumptions that each
individual motive, respectively, is the sole motive for capital punishment. Thus, there is left in his opinion a doubt, however slight, that it
completely does away with all arguments in favor of some form of
capital punishment, e.g., for rare crimes of an extremely heinous nature.
Though Justice Marshall does rely to some extent on equal protection, he seems to lose that by aiming the weight of his attack on the less
than sturdy ground of defining the death penalty as "cruel and unusual"
in terms of a speculative set of moral standards which he credits to the
public.
Justices White and Stewart, concurring, do not make determinations
as to the constitutionality per se of the death penalty. However, there
is a slight difference in the reasoning of their opinions. Justice Stewart's
91.
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argument hinges upon the fact that by allowing juries to decide whether
or not to impose the death penalty, the legislatures do not thereby
evidence a determination that the penalty is necessary or appropriate in
each case. Justice White's opinion rests upon the proposition that the
death penalty no longer serves any retributive or deterrent function
when juries impose it so infrequently. The difference is that Justice
Stewart believes that it is unconstitutional to allow the imposition of the
death penalty when legislative policy does not directly indicate that it is
the proper and necessary penalty for each case. Mr. Justice White's view
is that the legislatures have expressed the belief that the penalty is
necessary, but that the belief and the policy resulting therefrom have
been nullified by a system of justice that allows juries to ignore such a
legislative determination whenever, and in whatever case, they so
choose.
The main thrusts of the opinion of Justice Douglas seem to be that
the eighth amendment carries with it an equal protection meaning implicit in its proscription, and that a system for sentencing persons to
death, without the aid of objective guidelines, is impermissible.
Thus the effective holding of the Court would seem to be that the
states may not impose the death penalty under a sentencing system that
allows the jury (or judge) complete discretion, unguided by any objective
standards, to decide whether or not a convicted criminal will be put to
death.
This case would seem to overrule the McGautha decision which held
that there was nothing unconstitutional about a jury having untrammeled discretion to decide between life and death for convicted capital
offenders. Although the Court, in McGautha, refused to consider eighth
amendment questions, the issue involved pertained to the same problem
as does Furman-unguided jury discretion. The concurring justices here
have not offered much in the way of explanation of how to reconcile this
case with or distinguish it from McGautha. Of course, several of the
majority in Furman did dissent from the McGautha holding, thus demonstrating that their views concerning jury discretion in capital cases
were the same then as now.
The question now remains: What is likely to become of capital punishment? On a question as controversial as capital punishment, it is not
surprising that five men, even five Supreme Court Justices, would be
unable to reach a precise consensus of opinion as to constitutionality.
It is unfortunate, however, that the Court could not have handed down
a ruling that would provide a simple guide for the states, courts, prosecutors, attorneys, and defendants. Apparently these groups will have to
remain in a state of confusion for a period of time.
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The inevitable public reaction to this decision seems to have commenced already. As noted above, in the November elections of 1972, the
people of the State of California, in response to the Furman case, and
to a decision by their own supreme court, by an overwhelming margin
of two-to-one, approved an amendment to the state constitution calling
for the imposition of the death penalty for several crimes. It is likely
that movements for such amendments will be started in other states.
Ironically, by not reaching a precise holding as to the constitutionality
per se of capital punishment, the Court has created a strong probability
that many states will attempt to pass legislation calling for mandatory
death sentences for certain of the crimes herein discussed. However, it
would seem that a mandatory death penalty is not the only alternative
open to the states. The opinions of Justice Douglas and Chief Justice
Burger suggest another alternative-devising objective standards for the
imposition of capital punishment. Some of the possible criteria might
include consideration of the number of offenses of which the defendant
has been convicted, or specific aggravating or mitigating circumstances
surrounding the crime. This might alleviate the problem of arbitrariness
in sentencing. Of course, there might still remain the problem that a
mandatory penalty, under certain circumstances, could be disregarded
by a jury by its returning a verdict of guilt for a lesser-included crime
or even by acquitting the defendant. But, the solution of a mandatory
penalty under certain circumstances could possibly satisfy those justices
who would not approve of the unfettered discretion allowed juries under
the present system.
Until such time as the states enact new (or old) sentencing practices,
and those enactments are considered by the Court, this aspect of criminal law will be plagued by confusion and uncertainty.
POST SCRIPT-AN ANALYSIS OF GEORGIA'S RESPONSE TO

Furman

On March 28, 1973, the Governor of Georgia signed into law a new
capital punishment statute for Georgia. 2 Only those provisions of the
Act which are of questionable constitutional validity will be discussed
here.
The Act provides, inter alia, for: separate consideration of the issues
of guilt and sentence by jury or judge; new standards for determination
of sentence; mandatory death sentences in all cases of aircraft hijacking
and treason; aggravating circumstances under which the death sentence
is allowed for other capital offenses; sentencing by the judge when the
92.
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defendant to a capital charge pleads guilty; mandatory review by the
Georgia Supreme Court of all death sentences; and various changes in
administrative procedures.
Section 8 of the Act amends an Act providing for the entering of a
guilty plea after indictment for a capital felony9 3 by prohibiting the
judge receiving the guilty plea from sentencing the defendant to death
without finding one of the statutory aggravating circumstances listed in
section 3 of the Act, except in cases of aircraft hijacking or treason. But,
"the judge . . . may, in his discretion, . . .sentence such person to life
imprisonment, or to any lesser punishment authorized by law for the
offense named in the indictment." 94 Thus, although the judge may not
sentence the defendant who pleads guilty to death without finding one
of the statutory aggravating circumstances, he still has discretion as to
when not to impose the penalty, except in cases of treason or aircraft
hijacking. This would seem to leave an opportunity for the very sort of
95
arbitrariness with which the Furman court was concerned.
Section 1 of the Act provides that at the close of the trial in all felony
cases, the jury shall retire to consider the issue of guilt, without any
consideration of punishment. In non-jury cases, the judge shall do likewise. Where the jury or judge finds the defendant guilty, the court then
conducts a pre-sentence hearing in which the only issue shall be the
determination of punishment. In the hearing,
the jury or judge shall hear additional evidence in extenuation, mitigation, and aggravation of punishment including the record of any prior
criminal convictions and pleas of guilty or pleas of nolo contendere
... , or the absence of any such prior convictions and pleas; provided,
however, that only such evidence in aggravation as the State has made
known to the defendant prior to his trial shall be admissible. The jury
orjudge shall also hear arguments by the defendant or his counsel and
the prosecuting attorney, as provided by law, regarding the punishment
to be imposed. 6
Nowhere is there stated any restriction on the nature or scope of evidence in extenuation, mitigation, or aggravation. Thus, it is conceivable
that the jury or judge may be allowed to hear and consider any of the
types of such circumstances as were formerly allowed. As seen above,
the Act does mention a few examples of such evidence that may be
93. Ga.
94. Ga.
95. 408
96. Ga.
original).

Laws, 1956, p. 737.
Laws, 1973, p. -,
Act No. 74 (Committee Substitute to H.B. 12) (emphasis added).
U.S. at __,
92 S.Ct. at 2763 (White, J., concurring).
Laws, 1973, p. __, Act No. 74 (Committee Substitute to H.B. 12) (emphasis in
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heard, but the word "including" indicates that this brief list is, by no
means, exclusive. Moreover, the arguments of the defendant and prosecutor on the issue of punishment are not, in any way, limited to the
statutorily enumerated circumstances provided for in other sections of
this Act.
If the purpose of this Act is to strictly limit discretion in sentencing
in capital cases, one wonders what must be the purpose of such a wideopen allowance of evidence and arguments in mitigation and aggravation. It can be inferred from the concurring opinions in Furman that too
broad a consideration of mitigating and aggravating circumstances
leaves too much discretion to the trier of fact and allows for the dangers
of arbitrariness and discrimination. If the state desires to comport with
that case, which indicated that such discretion might be greatly restricted by limiting considerations to specific, objective, statutorilyprescribed guidelines, why, then, should the hearing of arguments and
evidence in mitigation and aggravation remain unrestricted? The unrestricted hearing of evidence and arguments on mitigating and aggravating circumstances seems inconsistent with an intention to prohibit such
widely-discretionary consideration; it is anomalous to the concept of a
system of sentencing in which discretion is supposedly reduced to a
minimum. One can only presume that if the state intends for the jury
(or judge) to hear unrestricted arguments and evidence in mitigation and
aggravation, then it must also intend, or at least expect that the jury
will consider them in their deliberations. In short, this Act, while creating the impression that it restricts considerations to specific circumstances, actually contemplates and allows consideration of any and all mitigating and aggravating circumstances. As will be seen below, unrestricted consideration of all such circumstances may, and probably
would, be reflected in the jury's ultimate decision, despite limitation on
the circumstances which must be articulated as their grounds for handing down a death penalty.
Section 3 of the Act amends Georgia Code Chapter 27-25 by adding
Georgia Code § 27-2534.1. Subsection (b) provides that in all cases
(other than aircraft hijacking and treason) for which the death penalty
may be authorized, the judge shall consider, or include in his instructions for the jury to consider, any mitigating or aggravating circumstances otherwise authorized by law and any of the statutory aggravating
circumstances there listed which "may be supported by the evidence."97
To begin with, there are no mitigating circumstances designated by this
97.

Id. at

-

(emphasis added).
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Act. Furthermore, the provision that the judge shall consider or include
in his instructions "any" aggravating circumstances authorized by law
demonstrates that consideration of these circumstances in determining
sentence may not be limited to those aggravating circumstances specifically listed in this Act. Moreover, the judge is left some further degree
of discretion in the determination of whether any of these circumstances, either statutorily enumerated by this Act or otherwise, are "supported" by the evidence. Also, section 3(c) of the Act speaks of the
judge's instructions, using the even more unclear phrase, "warranted by
the evidence." '
Of course, it is quite possible that this allows for no more discretion
than is necessary in any case where the judge must determine which
arguments are supported by the evidence and should be submitted to the
jury. And it is to be hoped that the trial judges will correct this deficiency by interpreting these sections and the ordinary rules of evidence
in such a way as to properly charge the jury that they are to consider
only those circumstances on which they may, under this Act, base a
sentence of death, even though such a requirement of the judge is not
prescribed by the Act. But, here again, it must be pointed out that,
besides the fact that it is a fiction that the instructions can erase those
aggravatingcircumstances which a jury has heard from their minds, it
would be impossible for the judge to charge the jury on the proper
mitigating circumstances, which, under this Act, would be proper considerations, for the simple reason that the Act does not list any mitigating circumstances.
The judge is thereby allowed, in these cases, to choose for consideration mitigating or aggravating circumstances outside those listed in the
Act, and, where a jury hears the trial, to include in his instructions
references to any such circumstances which he may consider to be supported or warranted by the evidence and, possibly, which he may deem
worthy of consideration by the jury.
Georgia Code § 27-2534.1(b), as provided by section 3 of this Act,
is a list of the aggravating circumstances for which the death penalty
may be imposed. Item (1) lists, inter alia, as an aggravating circumstance, the situation where the defendant who committed murder has a
"substantial history of serious assaultive criminal convictions." 99 It is
possible that the judiciary might be able, using the Georgia criminal
code, to sufficiently interpret the meaning of "serious" as to devise a
reasonably precise instruction on its meaning to guide juries. But it
98.
99.

Id. at
Id. at

__

-

(emphasis added).
(emphasis added).
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would seem that both emphasized terms, especially "substantial," are
rather indefinite and would leave much to the jury's discretion in determining what these terms mean. Such a determination could, and very
probably would, in many cases, be made on arbitrary or discriminatory
grounds.
Item (3) provides that it is an aggravating circumstance where
"[the offender by his act of murder, armed robbery, or kidnapping
knowingly created a great risk of death to more than one person in a
public place by means of a weapon or device which would normally be
hazardous to the lives of more than one person."' 00 The terms "great
risk" and "normally . . .hazardous" also seem vague and would require jury interpretation of their meanings.
Item (7) lists as an aggravating circumstance the situation where "the
offense of murder, rape, armed robbery, or kidnapping was
outrageously or wantonly vile, horrible or inhuman in that it involved
torture, depravity of mind, or an aggravated battery to the victim."''
All of the emphasized terms have different meanings to many people
and, here again, the determination of meaning could vary from jury to
jury. It could be argued that the first four terms are defined by the later
term "torture," but it is questionable as to whether there is any sufficiently specific definition of "torture" to clarify the meaning of this
subsection.
Subsection (c) of Georgia Code § 27-2534.1 provides that if the jury
recommends death, it shall state in writing the aggravating circumstance
or circumstances which it found beyond a reasonable doubt. At first
blush, this would seem to nearly do away with jury discretion. But
section 7 of this Act amends Georgia Code § 26-3102 by striking that
entire section and replacing it with:
Where, upon a trial by jury, a person is convicted of an offense which
may be punishable by death, a sentence of death shall not be imposed
unless the jury verdict includes a finding of at least one statutory
aggravatingcircumstanceand a recommendation that such sentence be
imposed. Where a statutory aggravating circumstance is found and a
recommendation of death is made, the court shall sentence the defendant to death. Where a sentence of death is not recommended by the
jury, the court shall sentence the defendant to imprisonment as provided by law. Unless the jury trying the case makes afinding ofat least
one statutory aggravating circumstance and recommends the death
sentence in its verdict, the court shall not sentence the defendant to
100.
101.

Id. at
Id. at
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(emphasis added).
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death, provided that no such finding of statutory aggravating circumstance shall be necessary in offenses of treason or aircraft hijacking.'"'

One notices immediately that the drafters of this Act have emphasized
every reference to the finding of a statutory aggravating circumstance,
and have not emphasized those references to the additional requirement
of a jury recommendation of the death penalty. Even where the jury
finds a statutory aggravating circumstance, it is still left with complete
discretion as to whether or not to recommend death. As with the judge,
where he sentences on a guilty plea, the jury is somewhat limited as to
when it may recommend death by the requirement of a finding of certain
aggravating circumstances, but there is no limitation upon its discretion
not to recommend the penalty. This allows for the same opportunity for
arbitrariness and discrimination which the concurring justices in
Furman decried, especially since the scope of evidence and arguments
in mitigation and aggravation that may be heard is virtually unlimited.
Section 4 of the Act provides for review by the Supreme Court of
Georgia of all sentences of death. Subsection (c) states specific determinations to be made by the state supreme court on review:
(I) Whether the sentence of death was imposed under the influence
of passion, prejudice, or any other arbitrary factor, and

(2) Whether, in cases other than treason or aircraft hijacking, the
evidence supports the jury's or judge's finding of a statutory aggravating circumstance as enumerated in Code Section 27-2534.1(b), and

(3) Whether the sentence of death is excessive or disproportionate
to the penalty imposed in similar cases, considering both the crime and
10 3

the defendant.

If this Act and the "aggravating circumstances" listed in it do anything
to create the impression that the new system of sentencing does not
allow for discrimination or arbitrariness, this section on supreme court
review must be said to negate that impression. The emphasized terms
in Item (1) in the above passage clearly indicate that the drafters considered the possibility of such improper considerations to be quite real. Of
course, it is probably true that such a review is appropriate and necessary, no matter how efficacious prescribed jury standards may be. Nevertheless, it is doubtful that a supreme court review on the record and
arguments of counsel would be sufficient to discover and eliminate all
problems of passion, prejudice, and arbitrariness that might have been
present in some trials.
102.
103.
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Furthermore, the possibility of supreme court "arbitrariness" is injected into the review by provision for a consideration of excessiveness
and disproportionality, considering both the crime and the defendant.
On its face, this provision would seem to be a very proper consideration
on review, since excessiveness of sentence should always be a matter of
concern to a reviewing court. It can hardly be argued that the supreme
court should be told not to consider excessiveness and proportionality.
But, under this provision, there would always exist the possibility that
determinations by the supreme court might vary in such a way that no
definite standards of excessiveness or proportionality would evolve, resulting in the great chance that more than a few affirmations of death
sentences would be arbitrary. This is especially true since the Act does
not provide the supreme court with any guiding standards to determine
what constitutes excessiveness or disproportionality.
Moreover, it can be inferred that not only would the supreme court
and the drafters of this Act admit the existence of jury consideration of
excessiveness or proportionality under the Act's "new" system of "standards," but also that they would not even deny the propriety of jury
consideration of these factors. It could, of course, be argued that, by
its terms, the Act makes such a determination exclusively that of the
Georgia Supreme Court after the jury has already made its .decision
based on the standards prescribed for it. But, if the state supreme court
is to decide whether the jury made the correct decision, considering the
excessiveness and proportionality of the sentence to the crime, this certainly gives the inference that the supreme court would expect the jury
to consider such factors when making that decision. It is true that the
United States Supreme Court, in Furman, indicated that these might
be prime considerations in determining the constitutionality of a penalty
under the eighth amendment. But that is not to say that they intended
for juries to make such a constitutional interpretation and determination on a case by case basis, without the guidance of more precise
standards. It merely means that the Court thought these factors to be
important in determining whether the penalty should even be available
to a jury. If all of this is true, and juries are allowed to make their own
determinations as to excessiveness and proportionality, this would, apparently, allow for one more opportunity for abuse of jury discretion,
by way of arbitrariness and discrimination.
Under the opinions of the concurring justices in Furman, it would
seem that there is a great likelihood that, at least, some of the abovediscussed sections of the new Georgia Act would not meet the requirement of non-discretionary standards:
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1. Section 8 leaves it to the discretion of the judge whether to sentence
to death a defendant who pleads guilty, even where he finds one of the
statutory aggravating circumstances.
2. Section 1 allows for the possibility of a wide-open, virtually unlimited hearing of evidence and arguments in mitigation and aggravation
during the pre-sentence hearing.
3. Section 3 leaves a great deal of discretion to the judge as to whether
any of these arguments or evidence should be considered by him or, if
a jury hears the case, whether these arguments or evidence should be
submitted to the jury in the instructions.
4. Items (1), (3), and (7) of Georgia Code § 27-2534.1(b), as provided by section 3 of this Act, state the statutory aggravating circumstances in such vague and indefinite terms as to leave a vast amount of
discretion to the judge or jury.
5. Subsection (c) of Georgia Code § 27-2534.1, as stated by section
3 of this Act, by requiring a recommendation of death, allows the jury
to refrain from imposing the death penalty, even where one of the
statutory aggravating circumstances is found.
6. Section 4 not only allows for a possible opportunity for judicial
arbitrariness, by providing that the state supreme court shall review
each death sentence for excessiveness or disproportionality on a case by
case basis, but also seems to imply that these factors might, under this
Act, be properly considered by the jury. This would obviously allow the
jury much discretion in determining whether the death penalty for a
particular defendant would be excessive or disproportionate to the
crime.
When this Act comes under the scrutiny of the United States Supreme Court, if the justices concurring in Furman hold to their opinions
in that case, it is likely that at least some of these sections will be struck
down as unconstitutional. 0 4
M. TYus BUTLER, JR.
104. Even if, by some chance, the sections are not ruled to be unconstitutional, it is possible
that there will remain the problem of jury-refusal to return a verdict of guilt on the capital charge
where they feel that the defendant does not deserve to die. The section of the Act providing for a
separation of determinations of guilt and sentence will probably be a fiction to the jury members.
They will certainly be aware of the possible effect of aggravating circumstances when they are
hearing the trial on the issue of guilt, and may decide that rather than have to make the choice
between life and death, they would prefer to acquit the defendant, or find him guilty of a lesserincluded, non-capital charge, and avoid that choice.

