
CIVIL RIGHTS

By ELIZABETH R. RINDSKOPF*

INTRODUCTION

Since the landmark decision of Brown v. Board of Education' in 1954,
the Fifth Circuit had consistently taken the lead in furthering the devel-
oping law of civil rights. Fifth Circuit decisions in this area have for so
long blazed new trails, that one at first experiences some difficulty
noting a slackening of pace. Nevertheless, careful analysis of the major
decisions of the 1972 Fifth Circuit term in the area of civil rights leads
inevitably to the conclusion that the court has begun to equivocate in
articulating and expanding upon the scope of civil rights and civil liber-
ties.

If this conclusion is correct and the court has in fact begun to retreat
from its former aggressive stance in support of civil rights, it is not
reflected in numbers. Once again, the court produced over 75 decisions
of substantial impact in the area of civil rights. Of those cases reviewed,
12 affirmances and 36 reversals enlarged upon the protection afforded
civil rights by lower courts. This contrasts favorably with the 18 affir-
mances and five reversals constricting the civil rights at issue.' Neverthe-
less, a close reading of the court's decision, with particular emphasis on
decisions rendered en banc, makes apparent that many of the court's
decisions represent compromise positions, if not outright rejections of
former Fifth Circuit decisions.

Even so, the court's less than bold stand in favor of expanding civil
rights has not occurred in all areas. In large part, the court continued
to firmly guide wavering lower courts in their interpretation and appli-
cation of the Supreme Court's landmark decision of Swann v.
Charlotte-Mecklenburg Board of Education.3 Of the 18 school desegre-
gation cases reviewed, the vast majority (13) continued to forcefully
insist upon full integration immediately, despite myriad and sometimes
fanciful objections by school boards and lower courts.' Yet, even in
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1968, University of Michigan. Member of the Georgia Bar.
1. 347 U.S. 483 (1954).
2. Eight additional decisions were not classified for purposes of this analysis because of the

special circumstances involved dictating the court's result.
3. 402 U.S. 1 (1971).
4. See the remarkable decision in United States v. Flagler County School Dist., 457 F.2d 1402

(5th Cir. 1972) where a district and its superintendent, pro se, began by claiming uncertainty as to
which students were properly classified as "Negro" and ended by arguing that under the H.E.W.
definition of "race" all were "Oriental." The Fifth Circuit reversed.
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school desegregation matters the court appears to be struggling inter-
nally for direction, as exemplified by its two seminal decisions in the
area, United States v. Texas Education Agency' and Cisneros v. Corpus
Christi Independent School District.6 The simple numerical fact that
seven opinions were rendered in each of these two decisions accurately
reflects the confusion and controversy among the members of the court
itself as to the direction the Fifth Circuit shall take in future school
desegregation.

The court's internal controversy as to the proper course for civil rights
decisions in the areas of employment, students' rights, voting rights, and
prison conditions has been less obvious, but nonetheless present. Here,
again, the Fifth Circuit has often continued to enforce rights already
articulated, but has shyed from the development of new rights. This,
together with its occasional cases where the court actually retreats from
earlier positions in favor of civil rights, leads to the inevitable conclusion
that the character of the Fifth Circuit has indeed altered.

DISCUSSION OF CIVIL RIGHTS DECISIONS DURING THE 1972 TERM

Civil Rights In Employment

Since the passage of Title VII of the Civil Rights Act of 19647 civil

rights litigation has increasingly centered on employment. Not surpris-
ingly, while public accommodation suits under the Civil Rights Act have
all but disappeared, with only one such decision rendered by the Fifth
Circuit during its 1972 term, the docket of equal employment cases
continues its geometric expansion. The 1972 term saw these cases equal
in volume to the ever present and multitudinous school desegregation
suits.

Public Employment

During the 1972 term the court was called upon to render several
significant decisions under 42 U.S.C., §§ 1981 and 1983 (1970) regard-
ing discriminatory employment practices of state and local govern-
ments.' These decisions, in some sense now made superfluous by the

5. 467 F.2d 848 (5th Cir. 1972).
6. 467 F.2d 141 (5th Cir. 1972).
7. 42 U.S.C. § 2000e, et seq., as amended, 86 Stat. 103 (1972).
8. See Smith v. Young Men's Christian Ass'n, 462 F.2d 634 (5th Cir. 1972) where a "whites

only" policy was held violative of both 42 U.S.C. § 2000a (1970) and 42 U.S.C. §§ 1981, 1983
(1970) by the lower court and affirmed with minor alterations on appeal.
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passage of the 1972 amendments to Title VII,1 expanding coverage of
the Act to the bulk of public employers, successfully carry forward the
court's earlier Title VII decisions.

This momentum has not gone forward uninterrupted, however. In
Schattman v. Texas Employment Commission"0 the Fifth Circuit star-
tled the civil rights legal community by reversing the lower court,
thereby sanctioning an agency regulation which provided for termina-
tion of employment of pregnant women in the seventh month of preg-
nancy." The court's reasoning in the Schattman case rested on the equal
protection clause of the fourteenth amendment. While a Title VII claim
had been alleged, the court found that the Texas State Employment
Agency was not an employer covered by the language of Title VII. The
lower court, without jurisdiction under Title VII, had failed to apply the
proper fourteenth amendment standard of "rationality" to Mrs. Schatt-
man's dilemma.

The significance of the Schattman case rests in its restrictive defini-
tion of "coverage" under Title VII and in its refusal to effectively
protect against sex discrimination by use of the equal protection clause
of the fourteenth amendment. Contrasting the court's narrow view as
to the proper application of equal protection to cases of sex discrimina-
tion are several decisions in other jurisdictions achieving contrary re-
sults.,,

The Schattman majority draws a line between the "rational relation-
ship" test of the fourteenth amendment and the stronger "business ne-
cessity" test used by Title VII to check discrimination. This distinction
is found again in Allen v. City of Mobile, 3 where Judges Bell and
Roney permit continued use of a written test by the Mobile Police
Department because it is "job related." Judge Goldberg's dissenting
opinion notes the application of an improper standard of review, saying:

Like the district court and the majority, I entertain no doubt that
the sergeant's test was "rationally related" to the job of being sergeant.
In fact I would find it difficulty to envision a test that was not somehow

9. 42 U.S.C. § 2000e, et seq., as amended, 86 Stat. 103 (1972).
10. 459 F.2d 32 (5th Cir. 1972), cert. denied, __ U.S. __, 93 S. Ct. 901 (1973).
II. While relevant regulations provided that reinstatement after maternity leave would not

automatically follow, Mrs. Schattman was in fact promptly reinstated after the birth of her child
to a position of similar responsibilities and equal pay to that held prior to her leave.

12. LaFleur v. Cleveland Bd. of Educ., 465 F.2d 1184 (6th Cir. 1972), petition for cert. filed,
41 U.S.L.W. 3315 (U.S. Nov. 27, 1972) (No. 72-777): Green v. Waterford Bd. of Educ., _ F.2d
__, 5 E.P.D. 8446 (2d Cir. Jan. 29, 1973).

13. 466 F.2d 122 (5th Cir. 1972).
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"rationally related" to the task of being a police sergeant. But to stop
at this low denominator seems to me to ignore both any sort of purpo-
sive analysis of testing of the thrust of Griggs. Because the racially
discriminatory context and effect of the tests have been established, I
am of the opinion that the state must demonstrate a substantial inter-
est in maintaining the use of such a test. 4

With Schatiman and again in Allen, the Fifth Circuit finds itself no
longer the frontrunner in protecting civil and human rights. Castro v.
Beecher,'5 Chance v. Board of Examiners," and Carter v. Gallagher,7

decided in other circuits, should be considered in this regard.
But over and above its troublesome comparison of standards under

Title VII versus those under the fourteenth amendment, Schattman
arrives at an equally uncomfortable jurisdictional result. As Judge Wis-
dom notes in dissent, the court has interpreted Title VII to permit
discrimination within the internal operations of a state employment
agency, while yet banning such actions in the agency's own referral
practices:

Finally, reading the Act to prohibit inhouse discrimination by the
covered state employment agencies seems necessary to avoid the an-
omolous conclusion that the Court reached today. It seems incredible
to me that Congress would have intended to ban discriminatory refer-
ral practices by federal-funded state employment agencies while allow-
ing those agencies to discriminate under their own rules."

Nonetheless the 1972 term provided modest encouragement for those
seeking equal rights in the public domain. In Cooper v. Allen 9 the court
continued to expand upon the possibilities of attorneys' fees for success-
ful litigants under 42 U.S.C. § 1981 (1970), putting the final touches
on a line of decisions which hold that attorneys' fees should be awarded
as a matter of course in civil rights actions when an individual stands
in the posture of a private attorney general, under a statute such as 42
U.S.C. § 1983 (1970) lacking fee provisions.

The Cooper treatment of monetary relief in the form of back pay for
the individually-named plaintiff is more of a "mixed" blessing. Ac-
knowledging that Cooper's failure to pass the racially discriminatory

14. Id. at 126. (Emphasis in original.)
15. 459 F.2d 725 (Ist Cir. 1972).
16. 458 F.2d 1167 (2nd Cir. 1972).
17. 452 F.2d 315 (8th Cir. 1971).
18. 459 F.2d at 42.
19. 467 F.2d 836 (5th Cir. 1972).
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Oatis-Lennon Mental Ability Test, Form J, was unrelated to the "Golf
Pro" job in question, the court was unwilling to hold that Cooper was
ipso facto entitled to back pay. Instead it held:

While it is true that, since there was only one job opening at the time
Cooper sought employment in 1969, he is entitled to back pay only if
he was the most qualified applicant, the district court erred in placing
the burden of proof on Cooper.2

Cooper thus experienced some benefit in having the burden of proof
shifted from himself to the City. For those showing intentional or delib-
erate discrimination there is language in the opinion to indicate a possi-
bility of avoiding the onerous task of meeting the "most qualified"
burden of proof. Thus, recovery of back pay might be predicated on a
showing of sufficient qualification alone. Cooper v. Allen leaves for later
decisions the possibility of discrimination in limiting relief to the "most
qualified.' '2 What are those "super qualifications" beyond immediate
job requirements? Do they possess a discriminatory impact on Blacks
and, if so, are they "reasonably necessary to the job"? While a negative
answer would seem correct, it must await another decision.

As to the question of class relief, the Cooper decision follows a pat-
tern set earlier in the term in the decision of Huff v. N. D. Cass Co.22

Like Huff, Cooper is unwilling to allow even the successful litigant to
maintain his class action "across the board." Instead representation is
restricted to the immediate circumstances of the individually-named
plaintiff. Thus, Cooper is allowed to successfully challenge the Oatis
Test only as a disqualifying factor for applicants for the specific position
of "Golf Pro." The fact that the test was a selection device for some 19
other city positions ranging from accountant to police patrolman and
fireman is unavailing in his effort to broaden his attack. It seems logical
to presume that among these 19 different positions at least some were
of a technically unskilled nature to warrant representation by Cooper
in his class action. The result reached by the case is, instead, that 19
individual lawsuits must be brought attacking the impact of the test
specifically for each of the job categories, in direct conflict with the
over-riding purpose of rule 23, Federal Rules of Civil Procedure,-that
of avoiding redundant litigation where one suit will suffice. A middle
ground suggests itself: potential representatives of other job categories
might have been afforded the opportunity to come forward and seek to

20. Id. at 840.
21. Id.
22. 468 F.2d 172 (5th Cir. 1972), reh. en banc granted July 18, 1972.
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represent their individual sub-classes as the court did in Brown v.
Gaston-Dyeing Machine Co.23 The position of the Fourth Circuit Court
of Appeals in Brown exists in striking contrast to the present unresolved
dilemma in the Fifth Circuit posed by Cooper and Huff. In Brown the
Fourth Circuit said:

While Brown has not proved his own Title VII claim, the class of
employees he represents is not for this reason deprived of a remedy
(citations omitted). The district court, cognizant of this rule, consid-
ered the class action on its merits. 24

It is ironic that at a time when other courts are following the Fifth
Circuit's early lead in Johnson v. Georgia Highway Express,25 the Fifth
Circuit is now retreating from it. The retreat orchestrated by the Huff
decision may not yet be complete, insofar as the decision of the en banc
panel has yet to be rendered at the writing of this article. If allowed to
stand, the majority opinion in Huff will seriously errode effective class
action litigation in civil rights matters. As Judge Thornberry makes
clear in his dissenting opinion, the procedure sanctioned by the Huff
majority prevents any class inquiry unless and until the individually-
named plaintiff prevails upon his individual claim.

The Court went beyond the simple fact of public employment to
benefits attendant to that employment and conferred by "private"
fraternal organizations in Adams v. Miami Police Benevolent Ass'n.26

There it was argued that the association, composed exclusively of white
police officers, was a private club and that, since black officers enjoyed
similar benefits in their own organization, the Miami Community Po-
lice Benelovent Association, they could show no deprivation of constitu-
tional rights. The presence of such a "separate but equal" argument is
incredible enough in 1972, but almost as surprising is the court's ex-
tended discussion of whether the two organizations were in fact unequal.
For the purposes of the fourteenth amendment it would seem sufficient
that an organization, admitting all white police officers indiscrimina-
tely, and trading upon the name of a city police force in all its fund-
raising activities, should uniformly deny membership to black police
officers. The court's extended comparison of the assets of each organi-

23. 457 F.2d 1377 (4th Cir. 1971), cert. denied, __ U.S. __ , 93 S. Ct. 319 (1972).
24. Id. at 1380.
25. 417 F.2d 1122 (5th Cir. 1969).
26. 454 F.2d 1315 (5th Cir. 1972).
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zation, though of interest, should have no significance for equal protec-
tion purposes.

State and municipal employees seeking relief from discrimination in
their employment enjoyed greater success in the 1972 term than their
federal counterparts. The distinctions and difficulties a federal employee
faces in attacking discrimination are catalogued in Beale v. Blount,27

where the court reviewed the unsatisfactory performance and discharge
of a federal postal employee. Beale is a painful lesson, but one well
worth studying for those who would litigate a claim of racial discrimina-
tion against the federal government. Beale holds that injunctive relief
against the federal government does not lie, but is barred by the doctrine
of sovereign immunity. The appropriate action must be mandamus to
gain reinstatement under 28 U.S.C. § 1361 (1970). Secondly, exhaus-
tion of administrative remedies is a prerequisite to litigation against the
federal government. The long line of decisions to the contrary, Monroe
v. Pape,2" McNeese v. Board of Education,29 and D'Amico v.
California,30 govern only the exhaustion of state remedies. For Beale,
who deliberately and specifically refused to raise his discrimination
claims at his administrative discharge hearing, this result must have
been arresting.

Despite the harsh result for Beale personally, the court leaves for later
decision the argument that exhaustion of federal administrative reme-
dies is unnecessary where it would be futile. This contention was not
raised by Beale who may have sealed his own fate by the arch fashion
in which he flaunted his by-pass of administrative remedies. It is possi-
ble that a significantly different result might have obtained had Beale
cooperated with some, if not all, of those remedies, and thereafter al-
leged their futility.

Private Employment

The march toward equal employment opportunity has continued for-
ward, with only minor set-backs in the private sector. The Fifth Circuit
rendered two decisions of major import in this area during its 1972 term.
Rowe v. General Motors Corp.3 has already established itself as the
leading decision in the area of supervisory discrimination. With a fac-
tual backdrop of vigorous affirmative action, the court nonetheless
closely examined the system by which hourly employees are promoted

27. 461 F.2d 1133 (5th Cir. 1972).
28. 365 U.S. 167 (1961).
29. 373 U.S. 668 (1963).
30. 389 U.S. 416 (1967).
31. 457 F.2d 348 (5th Cir. 1972).
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to salaried jobs at General Motors and concluded that, good faith ef-
forts notwithstanding, the system must be altered to comply with Title
VII. As has become the rule in Title VII actions, there is heavy reliance
upon statistical data. The court was clearly impressed by statistics that
showed only seven blacks of a total of 114 employees were promoted
from hourly to salaried jobs during a 4-year period. The court concluded
that such statistics were mandated by General Motors' procedure for
promotion, which included the following factors:

(i) The foreman's recommendation was the indispensable singlemost
important factor in the promotion process.
(ii) Foremen are given no written instructions pertaining to the quali-
fications necessary for promotion.
(iii) They are given nothing in writing telling them what to look for
in making their recommendations.
(iv) Those standards which were determined to be controlling are
vague and subjective.
(v) Hourly employees are not notified of promotion opportunities
nor are they notified of the qualifications necessary to get jobs (foot-
note omitted).
(vi) There are no safeguards in the procedure designed to avert dis-
criminatory practices.3 2

The Court in Rowe did more than isolate racially suspect procedures;
it went further to provide an effective remedy for such situations in its
proposed decree. The three elements of that decree supply the basic rules
for employers who would avoid General Motors' dilemma: (1) ample
notice must be given of all openings in the salaried or supervisory posi-
tions; (2) qualifications for entry to such jobs shall be determined and
published; and (3) no person competing for such a position shall be
turned down because he lacks his immediate supervisor's recommenda-
tion. The Rowe decision effectively recognizes that company manage-
ment must do more than mouth the platitudes of racial equality; proce-
dures must be developed and followed to prevent discrimination where
it is most harmful: at the level of first-line supervisory personnel.

Discrimination by and against religious groups formed the subject of
McClure v. Salvation Army,' and Riley v. Bendix Corp.,4 respec-
tively. In Riley, the court again considers protection offered against
religious discrimination by Title VII. What efforts to accommodate an

32. Id. at 368.
33. 460 F.2d 553 (5th Cir. 1972).
34. 464 F.2d 1113 (5th Cir. 1972).
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employee's religious beliefs must his employer make under the Act?
Reversing the decision of the lower court, the Fifth Circuit answers that
the correct position is that of the Equal Employment Opportunity Com-
mission articulated in its Guidelines and supported by Title VII's legis-
lative history. As a result employers must now find that in matters of
religious discrimination, as in sex and race, decisions must pass the act
of "undue hardship on the conduct of the employer's business." 35

McClure struggles to resolve the tension of competing values of the
first amendment and Title VII, ultimately acknowledging that the First
Amendment must prevail. Mrs. McClure argued sex discrimination in
her employer's promotional and employment practices. Yet, because
her employer, The Salvation Army, is also a religious group in which
she held the position of minister, the court is forced to determine what
effect Title VII may constitutionally have upon its internal procedures.
The Court might have skirted this unfortunate confrontation through
interpretation of the congressional intent behind section 702 of Title
VII. Instead, however, we are told that Congress intended to bring
religious organizations within Title VII's coverage against discrimina-
tion based on race, color, sex, and national origin insofar as the terms
of their employment are concerned. The result of a head-on collision of
Title VII and the free exercise clause of the First Amendment is thus
ordained. Citing a long line of cases in which the Supreme Court es-
chewed to involve itself in the internal operations of various religions
without statutory command, the Fifth Circuit concludes that the identi-
cal result must obtain where the intrusion is occasioned by federal stat-
ute. If Title VII is to be constitutional, it cannot measure the employ-
ment relationship between a religion and its ministers. This reading of
the Act avoids any constitutional infirmity, but leaves unanswered two
questions. Would a different result have occurred had Mrs. McClure
been a mere "employee" rather than minister of the religion? Secondly,
what decision obtains where race, rather than sex is the issue? Mrs.
McClure could rely only upon a statutory right in seeking to attack sex
discrimination. On the other hand, one alleging race discrimination
might also fall back upon the thirteenth amendment and 42
U.S.C. § 1981 (1970), bringing into conflict two rights equally eminat-
ing from the Constitution.

Women are not alone in finding Title VII's "Armour" for protection
less than perfect. Espinoza v. Farah Mfg. Co.,3 leaves aliens, too,

35. Id. at 1118.
36. 462 F.2d 1331 (5th Cir. 1972).
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unprotected by Title VII. Cecilia Espinoza, a Mexican citizen residing
in Texas, applied unsuccessfully for a position with the defendant, at its
San Antonio division. Noting the fact that 92 per cent of the defendant's
total employee work force, and 97 per cent of those employed in the
position Mrs. Espinoza sought at the San Antonio facility, were Ameri-
can citizens of Mexican ancestry, the court was unavoidably faced with
the single question of whether Title VII coverage extends equally to
aliens. The court reasoned and the EEOC found that Mrs. Espinoza was
denied employment, not because of her Spanish surname, but because
she lacked American citizenship and that she was thus unprotected by
Title VII.37 The court's conclusion rests upon the symantic and legal
distinction between "alien" and "national origin." It recognizes that
discrimination based on national origin and discrimination based on
alienage may overlap. But it makes clear that Title VII provides no
relief where discrimination against aliens does not also fall within the
ambit of national origin discrimination. The court reaches this decision
over the objection of the EEOC's guidelines and interpretation of Title
VII, with slim support from the Act's legislative history. In reversing
the lower court decision to the contrary, the Fifth Circuit has once again
reduced the coverage of an important piece of legislation designed to
protect personal and civil rights. It further creates conflict between the
rights enjoyed by aliens to public employment and their right to private
employment.38 Of note, too, is the fact that Mrs. Espinoza apparently
failed to allege jurisdiction under 42 U.S.C. § 1981 (1970). As a non-
white person residing within the United States, she should seemingly
have been included under section 198 1 9

The picture in United States v. Hayes International Corp." is more
optimistic: the court took two significant steps forward in expanding
upon Title VII's protection of Black workers faced with the loss of hard-
won seniority rights in remanding or recall situations. Emphasizing that
"qualified Negroes with greater seniority cannot displace encumbent
workers" 4' the court is clear that job vacancies caused by layoffs or
expansions are covered by the Act. Whites may not retain residual
advantages from past discrimination because they happen to be incum-

37. It should be noted that Farah justified its policy of declining employment to aliens on
grounds of security.

38. See Jalil v. Hampton, 460 F.2d 923 (D.C. Cir. 1972), cert. denied, - U.S. __, 93 S.
Ct. 112 (1972); Sugarman v. Dougall, 339 F. Supp. 906 (S.D.N.Y.), prob. juris. noted, __ U.S.
__, 92 S. Ct. 2434 (1972), argued, 41 U.S.L.W. 3390 (U.S. Jan. 8, 1973).

39. See, e.g., Hernandez v. Texas, 347 U.S. 475 (1954).
40. 456 F.2d 112 (5th Cir. 1972).
41. Id. at 118.
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bents. In an era of frequent rollbacks and reductions, this decision may
bear fruit for black employees still locked into segregated lines of pro-
gression because of lack of job openings. Secondly, Hayes stands for the
principle that once statistics establish a prima facie case, the burden of
proving a lack of qualified blacks rests with the defendant and will not
be assumed by the court. Mere reiteration of good faith attempts and
the lack of qualified blacks because of their past cultural and educa-
tional deprivation will not suffice.

On a procedural note, two decisions rendered during the 1972 Term
may expand upon the role of Equal Employment Opportunity Commis-
sion in privately litigated Title VII cases. H. Kessler & Company v.
Equal Employment Opportunity Commission, reversed en banc,42 now
provides plaintiff's attorneys with early access to EEOC investigation
reports. It is difficult to understand how even four members of the court
could dissent from this position. The original decision of the panel,
reversed after the en banc hearing, refused access to EEOC files to
either a charging party or his attorney until after a federal lawsuit under
Title VII had been commenced. Doubtlessly influenced by the unusual
nature of the facts involved and the alleged desire of the charging party
there to fully publicize all EEOC proceedings revolving around her
charge, rather than to allow her counsel to make an informed decision
as to the advisability of litigation, the panel failed to distinguish between
EEOC investigatory and concilatory functions and ruled no access to
files prior to the filing of suit in federal court. This decision by the
original panel failed to consider that most Title VII litigants lack the
resources to make an informed decision on whether to file suit under
Title VII or not. To hamstring such litigants and their lawyers by deny-
ing their access to EEOC investigative files prior to suit invites one of
two equally unattractive results: either suits will be filed with abandon
as the only means of obtaining access to the EEOC investigations, or
no lawyer will risk filing an uncertain claim for an impecunious client.
Neither result is acceptable given the significant nature of Title VII
litigation and the tremendous workload of the Fifth Circuit.

The second procedural decision, Smith v. Universal Services,"
reached the novel result of allowing introduction of the EEOC investiga-
tion report upon trial of a Title VII claim in federal court, with six
judges dissenting. The majority opinion found EEOC investigative re-
ports admissible under the business records exceptions to the hearsay

42. __ F.2d __, 5 E.P.D. 8423 (5th Cir. Jan. 29, 1973).

43. 454 F.2d 154 (5th Cir. 1972).
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evidentiary rule. The effect of both Kessler and Smith will be on the
EEOC itself. This agency will now be subject to even more scrunity in
many of its internal proceedings of necessity after Kessler and Smith.
Such scrunity must result in careful agency housekeeping, which must
in turn benefit all those with whom it deals, in whatever capacity.

Conclusion

In sum, the 1972 Term of the Fifth Circuit saw a continuation of
significant decisions effecting civil rights in employment under Title VII
of the Civil Rights Act of 1964 and its analogue 42 U.S.C. §§ 1981,
1983 (1970) under the fourteenth amendment to the United States Con-
stitution. The court has continued its protection of the rights of blacks
to equal employment opportunities, and has extended this protection to
religious minorities as well. Aliens and women have fared less well,
allowing the conclusion that while the court is willing to continue to
stand firm on rights already articulated, it will no longer boldly break
new ground in the area of equal employment rights.

Civil Rights In Education

The frequency with which the court has been confronted with matters
either directly or indirectly involving school desegregation indicates that
this chapter in the history of the Fifth Circuit is far from closed. During
its 1972 term the court rendered approximately thirty decisions in this
area. Like those in the area of employment, they carry forward pre-
viously established rights, but only cautiously chart new ground.

School Desegregation

Leaving until later in this article aside the court's two landmark
decisions in this area, United States v. Texas Education Agency,44 and
Cisneros v. Corpus Christi Independent School District," the court con-
tinued to push forward towards complete and immediate school desegre-
gation in the wake of Swann v. Charlotte-Macklinburg Board of
Education.6 The bulk of its decisions in this area, some 15 during the
1972 term considered thorough going disestablishment of dual school
systems. Unmoved by cries of "bussing" the court continued to insist
that where necessary to fully desegregate, transportation will be re-

44. 467 F.2d 848 (5th Cir. 1972).
45. 467 F.2d 142 (5th Cir.), petition for cert. filed, 41 U.S.L.W. 3255 (U.S. Oct. 31, 1972)

(No. 72-668).
46. 402 U.S. 1 (1971).
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quired, whether or not a school system presently owns, operates or has
available the busses necessary. United States v. Greenwood Municipal
Separate School District,47 Brown v. Board of Education of Besemer,"
and Acree v. Board of Education of Richmond County49 are examples
of the court's position. In short, the court has been unwilling to be
persuaded by any of a myriad of excuses by school boards. In Lee v.
Macon County Board of Education0 the court held firm despite the
claims that in a 79 per cent Black system implementation of HEW
authorized plan to desegregate the remaining two predominately white
schools would ultimately yield an all-black system. The HEW plan was
ordered implemented, unless an equally effective alternate plan could be
achieved.

Concern for desegregation extended to institutions of higher learning
as well. Lee v. Macon County Board of Education I"' considered and
rejected the relief ordered by the lower court which would have effec-
tively desegregated two state operated junior colleges by the use of
zoning reasoning that college level institutions are distinct from primary
and secondary facilities. The possibility of such relief at a subsequent
date is left open in the event that alternative less drastic steps prove
unsuccessful in thoroughly integrating the schools.

In Boykin v. Fairfield Board of Education," the court, with Judge
Coleman rendering one of his three dissenting opinions, indicates a
willingless to enter the schoolhouse doors in determining whether deseg-
regation has been effective. Plaintiffs-appellants raise there the question
of segregation between two buildings constituting the Fairfield City
High School with blacks largely assigned to vocational courses isolated
in one building and whites assigned to a separate building, taking many
of the same courses in segregated situations. In its instructions for
remand the court makes clear that it will inquire with particularity into
the method of assignment, and the reasons for such assignment which
resulted in the substantially segregated classes at Fairfield High School.

The court also dispenses with the argument that desegregation in the
city of Fairfield can be stopped by a well-traveled four-lane highway.
Noting that students have for years crossed the identical highway to
attend segregated classes, the court has. little trouble concluding that

47. 460 F.2d 1205 (5th Cir. 1972).
48. 464 F.2d 382 (5th Cir.), cert. denied, - U.S. __ , 93 S. Ct. 317 (1972).
49. 458 F.2d 486 (5th Cir.), cert. denied, sub nona., Drummond v. Acree, __ U.S. _, 93

S. Ct. 432 (1972).
50. 465 F.2d 369 (5th Cir. 1972).
51. 453 F.2d 524 (5th Cir. 1971).
52. 457 F.2d 1091 (5th Cir. 1972).
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they may also do so to attend integrated classes. And finally, the court
makes clear that while on occasion one-race schools may be constitu-
tionally acceptable, they are unacceptable when they result in segrega-
tion of 70 per cent of the student body and one quarter of all schools.

This section concludes with a discussion of the two most significant
school desegregation decisions in the 1972 and in recent years: Cisneros
v. Corpus Christi Independent School District3 and United States v.
Texas Education Agency. 4

Decided en banc, these decisions consider the question of de facto
segregation of Mexican-American school children in a tri-ethnic school
system. The results are far from clear. Indeed half of those judges sitting
in Texas Education Agency55 opined that any decision was inappropriate
in view of the pendency of identical issues before the Supreme Court in
Keyes v. Denver Independent School District." Forced by parliamen-
tary rule to resolve the issues presented, the court finds itself unable to
agree upon a majority opinion in either case and only reluctantly upon
a result. The relief provisions of both "majority" opinions are rejected
out of hand and a separate majority relief opinion is fashioned to which
those judges concurring in the "majority opinion" dissent. 7

It suffices to say that final resolution of the issues so dividing the
court in these cases will occur only with the Supreme Court decision in
Keyes. Pending this result, however, a close look at the majority relief
provisions in these cases is helpful in determining the conflicting posi-
tions of the two factions of the court, and the course proposed by each.
To do this, a brief discussion of the posture in which identical factual
issues presented themselves in Cisneros and Texas Education Agency is
necessary. Because the lower court in Austin did not recognize or rem-
edy de facto segregation of the system's substantial Mexican-American
student population, the relief ordered by the two lower courts differs
markedly. Consequently, the Cisneros "majority" emphasizes the cor-
rectness of the lower court decision, and supports its conclusion that

53. 467 F.2d 142 (5th Cir. 1972), petition for cert. filed, 41 U.S.L.W. 3255 (U.S. Oct. 31, 1972)
(No. 72-668).

54. 467 F.2d 848 (5th Cir. 1972).
55. Judge Thornberry did not participate in Texas Educ. Agency, leaving 14 of the judges

regularly sitting in active service as the en banc panel. Seven voted against review of the Texas
Educ. Agency and Cisneros pending disposition of Keyes.

56. 445 F.2d 990 (10th Cir. 1971), cert. granted, 404 U.S. 1036 (1972).
57. To avoid confusion, the opinion of Judge Dyer in Cisneros and joined by Judges Brown,

Wisdom, Gewin, Thornberry, Goldberg, Simpson, and Ingraham will be placed in quotations to
distinguish it from the separated majority relief opinion. The same procedure will be followed with
the opinion of Judge Wisdom in Texas Educ. Agency, in which Judges Brown, Gewin, Goldberg,
Dyer, and Simpson joined.
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Mexican-Americans, like blacks, may be victims of segregation, albeit
de facto rather than de jure. Two factors must be predicated for relief
from de facto segregation:

First, a denial of equal educational opportunity must be found to exist,
defined as racial or ethnic segregation. Secondly, this segregation must
be as a result of state action.5"

Cisneros also eliminates the need for a showing of purposive intent in
de facto situations by adoping the result-oriented test established in the
Title VII area by Griggs v. Duke Power Co.59 The possibility of "acci-
dental" school segregation is seriously erroded by Judge Dyer's major-
ity opinion in Cisneros:

The explicit holding of Cisneros I, which we now affirm, was that
actions and policies of the board, had, in terms of their actual effect,
either created or maintained racial and ethnic segregation in the public
schools of Corpus Christi. 0

Justifications of school segregation based on residential patterns also
falls by the wayside under the language of the Cisneros "majority":

[Tihe Board, by a rigid superimposition of a neighborhood school plan
upon the historic pattern of marked residential segregation that existed
in Corpus Christi equated the residential homogeny to ethnic and
racial homogeny in the public school system, producing inevitable
segregation. That there was an absence of state action involved in
creating the city's residential pattern is of no significance. The Board
imposed a neighborhood school plan, ab initio, upon a clear and estab-
lished pattern of residential segregation in the face of an obvious and
inevitable result. 6

1

The lower court in Texas Education Agency failed to recognize or
remedy the de facto segregation of Mexican-Americans. Judge Wis-
dom's majority opinion therefore delineates the errors contained in the
relief ordered by the lower court in Austin: (1) failure to treat the
problem of Mexican-American segregation other than incidentally in
relief afforded the segregation problems of blacks; (2) the inequitable
apportionment of the transportation burden on blacks and Mexican-
Americans alone; 62 (3) unnecessary and unjustifiable closings of for-

58. 467 F.2d at 148.
59. 401 U.S. 424 (1971).
60. 467 F.2d at 149.
61. Id. (Emphasis added.)
62. Two-thirds of the non-white Austin student population was segregated. Under the terms
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merly black schools; and (4) failure to desegregate lower grades other
than on a "part-time" basis.

The court in Texas Education Agency makes no criticism of the broad
relief ordered by the Cisneros lower court, which would have completely
dismantled the dual school system by use of substantial transporta-
tion.13 Nonetheless, both decisions are remanded for further proceed-
ings. This apparent contradiction is partially resolved in the majority
relief provisions, authored by Judge Bell. The majority relief opinion is
an unexceptional restatement of the procedures to be followed in school
desegregation under the rubric of Swann, with the exception of para-
graph (3):

(3) The power of the district court will depend first upon a finding
of the proscribed discrimination in the school system (citation omit-
ted). In determining the fact of discrimination vel non, whether im-
posed by statute of as a result of official action, the district court must
identify the school or schools which are segregated as a result of such
discrimination. This identification must be supported by findings of
fact. The importance of such a determination will be seen in some
populous school districts embracing large geographical areas. There
may be segregated schools which are the result of unconstitutional
statutes or of official action. There may be other one race schools
which are the product of neutral, non-discriminatory forces. 4

If paragraph three of the majority relief is the law then the rug has
been subtly slipped from under countless minority school children who
find themselves in segregated schools and classrooms without a remedy.
Segregation's effect upon them will be no less harmful than on those
students suffering from remediable segregation. In effect, paragraph
three does little more than incorporate the novel argument asserted by
the Department of Justice in its infamous oral argument in Texas Edu-
cation Agency. There the Department asserted that the court need er-
radicate only those "incidents" of "pockets" of segregation which were
unlawful.

As Judge Wisdom reacted to this position in his majority opinion,
"One is not sure what [this argument] means.""5 But one has suspicions.

of the decree, desegregation was to be accomplished by bussing one-third of these students but not
one Anglo student.

63. Of the system's 46,023 students, 15,000 were scheduled for transportation under the lower
court decree.

64. 467 F.2d at 884. (Emphasis added.)
65. Id. at 873.
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As if out of thin air,6 the majority relief provisions have created a novel
theory for future retreats in the area of school desegregation: there is
permissible and impermissible school segregation and the former need
not be cured. Relief for segregated students may now proceed in a crazy-
quilt fashion, with only the trees and not the forest considered. The
concept that only some segregated situations require treatment raises
serious equal protection considerations. It will little comfort students
suffering under "permissible" segregation to know that their situations
are "legal." But still more significantly, this callous treatment of the
constitutional rights of minority school children makes a sobering state-
ment about the present position of the Fifth Circuit, as noted in Judge
Wisdom's eloquent dissent in Texas Education Agency:

The majority [relief] opinion may have value to first year law stu-
dents . . . as an exposition of the judicial process in school desegrega-
tion cases generally. . . . It is said that it marks a turning point for
this Court. It is the first backward step for a Court that has labored
mightily to follow faithfully the mandates of the Supreme Court and
of Congress in the field of civil rights."

Teacher Issues

The substantial reduction in force of black teachers during the process
of desegregation continues to generate litigation in the Fifth Circuit.
The 1972 term produced several of the first victories for victims of the
teacher "fall-out" syndrome. Thirteen teacher cases produced six favor-
able decisions.

Most significant of these victories are the companion cases of Lee v.
Macon County Board of Education (Muscle Shoals)68 and Lee v. Macon
County Board of Education (Florence City).69 These decisions, decided
by the same panel of judges70 teach two lessons: first, the court will
scrutinize with care any movement of personnel that inclines towards a
demotion, whether in salary or responsibility; secondly, once a demotion
or other displacement is established relief will be predicated only upon
independent qualifications of the teacher, not upon a comparison with

66. This about-face in school desegregation law rests on the slimmest imaginable support: dicta
in one precedent and the summary affirmance without opinion in another. See footnote one of
Judge Bell's special concurrence in United States v. Texas Education Agency, 467 F.2d at 884.

67. Id. at 888.
68. 453 F.2d 1104 (5th Cir. 1971).
69. 456 F.2d 1371 (5th Cir. 1971).
70. The panel was composed of Judges Gewin, Goldberg, and Dyer, with Judges Goldberg and

Dyer, respectively, writing the majority opinions.
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outside applicants. Thus a limited preferential right to promotion, in the
event of subsequent vacancies is given to members of the pre-
desegregation order school staff population who were dismissed, de-
moted, or displaced in the wake of school desegregation.7

Proper qualification for public school teachers in the aftermath of
school desegregation formed the subject matter of three cases decided
during the 1972 Term of the Fifth Circuit. Armstead v. Starksville
Municipal Separate School District2 and Baker v. Columbus Municipal
Separate School District13 reviewed the use of the Graduate Record
Exam (GRE) and National Teacher's Examination (NTE) in highly
similar factual contexts.

The timing of the Starkville Schools' decision to implement the GRE
requirement was not lost on the Court: its advent occurred simultane-
ously with desegregation in Starkville in 1970. As a selection device for
primary and secondary teachers the court found the GRE ill suited. It
further notes the heavy negative impace of the test on black teacher
applicants; the test served to virtually eliminate them from the system
during the period in which it obtained as a requirement.

Also involved was the alternate requirement for incumbent teachers
of a Master's Degree. While the majority opinion was content to strike
the GRE requirement, Judge Rives in dissent noted that the Master's
requirement was but a thin facade for a lowered GRE requirement since
its passage was a prerequisite for entrance into graduate study at all
institutions.

Similar facts surrounded the use of the National Teacher's Examina-
tion in the Columbus Municipal Separate School System. And once
again, the panel, identical in its composition to that in Armstead
(Judges Rives, Coleman, and Dyer), was impressed by the facts. The
NTE was first implemented in the Columbus Municipal Separate
School System, at the onset of school desegregation, despite the fact
that school officials were fully aware of the negative impact of this
particular test on blacks because of past scoring patterns in the system.
Not surprisingly, use of the NTE reduced to zero the number of new
black teachers in the system.

In both cases successful completion of the test involved was the sine
qua non for entrance into teaching positions. And in both the relief
afforded by the court is identical: imposition of temporary hiring goals

71. 456 F.2d at 1373.
72. 461 F.2d 276 (5th Cir. 1972).
73. 462 F.2d 1112 (5th Cir. 1972).
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in order to return the percentage of Black teachers to the original pre-
desegregation level.

A different panel of judges (Bell, Ainsworth, and Godbold) arrives at
a somewhat different conclusion in Lee v. Macon County Board of
Education (Sumter County).74 The per curiam opinion intimates that
school boards must not totally ignore the scores of discriminatory tests,
here the NTE again, stating that scores it produces may be "one of the
factors for consideration in the non-racial objective criteria. .... 5
Because the court has set forth none of the relevant facts and remands
the case for further findings on the proper implementation of Singleton
v. Jackson Municipal Separate School District6 standards for non-
racial objective criteria, the significance of its holding on use of NTE
test issue is clouded and may be dicta. It should be nonetheless obvious
that scores obtained from racially discriminatory exams will necessarily
taint any evaluation process which purports to be objective and non-
racial under Singleton. Scores for exams such as the GRE and NTE,
with their proven negative racial impact and non-job related goals, are
inappropriate regardless what their dosage may be.

Students' Rights

The court considered three cases in the area of students' rights. Two
of these, Shanley v. Northeast Independent School District,77 and Pervis
v. LaMarque Independent School District,78 form the beginning of a
welcome and needed students' "bill of rights".

Shanley and Pervis make apparent that school boards must be mind-
ful of students' constitutional rights in the operation of their schools.
Here the factual conflict is between students' first amendment rights and
the discretion vested in the school board to establish operating policy
for its schools. In an opinion punctuated with judicial amazement,
Judge Goldberg holds firm to the law as settled in Tinker v. Des Moines
Independent Community School District,79 saying:

When the constitutionality of a school regulation is questioned, it is
settled law that the burden of justifying the regulation falls upon the
school board.0

74. 463 F.2d 1174 (5th Cir. 1972).
75. Id. at 1175.
76. 419 F.2d 1211 (5th Cir.), cert. denied, 396 U.S. 1032 (1970).
77. 462 F.2d 960 (5th Cir. 1972).
78. 466 F.2d 1054 (5th Cir. 1972).
79. 393 U.S. 503 (1969).
80. 462 F.2d at 969. (Emphasis added.)
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In Shanley, the school board failed to show what disruption, serious
enough to override first amendment rights, could flow from orderly
distribution of an innocuous "vanilla-flavored" underground student
newspaper off school grounds and outside school hours. The court then
guides school boards in the process of reviewing such publications by
the formulation of rules which would prevent school disruption while yet
complying with due process. Significantly and appropriately these rules
include not only prompt decision but an appellate mechanism as well.

Pervis provides important guidance for a recurrent problem: school
suspensions which continue without hearing until with the passage of
time they have become expulsions. What is the nature of due process
for the student in this position? Judge Rives for the majority states:

Among the basic guarantees are the right to be heard in one's own
defense and the right to be given notice of the charges. It seems to us
that an even more basic tent of due process is the notion that
punishment cannot be imposed before a hearing is given."

Conclusion

The 1972 term presents a change of direction in each of the three
areas considered involving public education. The Court's momentum in
actual school desegregation began to waiver, and must await renewed
vigour from the Supreme Court in the decision of Keyes v. Denver
Independent School District.82

On the other hand, the court's efforts on behalf of both teachers and
students caught in the cross-currents of desegregation is more encourag-
ing. If school desegregation is to be effective and fair in its day to day
operation, the court will need to continue reviewing the internal aspects
of many schools as they proceed with desegregation. Unless this task is
done with care, the intended beneficiaries of desegregation-black stu-
dents-will instead be its victims.

Civil Rights In Political Representation

In the areas of voting and reapportionment three decisions were ren-
dered by the court during its 1972 term, but without ascertainable direc-
tion or trend.

Considering the cases chronologically, Howard v. Adams County
Board of Supervisors " affirmed a lower court ruling denying relief. The

81. 466 F.2d at 1058. (Emphasis added.)
82. 445 F.2d 990 (10th Cir. 1971), cert. granted, 404 U.S. 1036 (1972).
83. 453 F.2d 455 (5th Cir. 1972).
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Fifth Circuit panel, consisting of Judges Gewin, Goldberg, and Dyer,
agreed with the district court that no racial motive was present behind
a change in voting areas and that the resultant plan did not unconstitu-
tionally weaken minority voting strength. The troublesome aspect of
this decision is its comment that "plaintiffs failed to sustain their burden
of proving that the . . . plan was the product of a racial motivation or
purpose."8 Without more it is difficult to determine the court's mean-
ing. However, insofar as this language does not appear to adopt a result-
oriented test, it would seem to require more stringent proof of racial
animus in voting matters than has been done in matters of employment
and school desegregation.85

Liscomb v. Johnson" raises, without deciding, the intriguing question
of whether a city council may operate under a form of "at large elec-
tion" under which two-thirds of the council members reside in the dis-
tricts they represent, while the remainder are at large. Confronted with
a barebones record arising from a summary dismissal, the court re-
mands the case for development of a factual record. In so doing, it again
touches on the meaning of "purpose" in voting cases. The court pro-
perly posits that here, as in other areas of race discrimination, a pur-
poseful attempt to exclude some voters from effective participation in
the electoral process may be established in past voting and reapportion-
ment history.

Zimmer v. McKeithen7 creates interesting cross-currents with the
earlier Howard decision on which it relies. All members of the panel
(Gewin, Coleman and Ingraham) agree that under section 5 of the
Voting Rights Act of 1965, the court need not submit court-ordered play
to the attorney general for approval. Consensus stops there and Judge
Gewin, a member of the majority in Howard finds the Zimmer majority
relying on Howard to establish a position from which he disssents.
Judge Gewin's dissent raises serious qustions of interpretation for all
voting rights matters: what is the standard by which any dimunition of
voting strength is to be measured? The majority suggests it is population
alone; the dissent suggests that the relevant statistic may be actual
registered voters. Secondly, what significance can be attached to the
attorney general's disapproval of a court-ordered plan providing for the
unfavored at-large election procedure? The majority suggests none; the
dissent suggests such disapproval is "strong evidence" that a reappor-

84. Id. at 458.
85. See text accompanying notes 59-61 supra.
86. 459 F.2d 335 (5th Cir. 1972).
87. 467 F.2d 1381 (5th Cir. 1972).
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tionment scheme is improper. In the last analysis it is the dissenting
opinion which seems to articulate the better view. This case enjoys a
special irony in that the district judge, too, found himself in agreement
with the dissent, but at a point during the appeal proceedings when it
had become too late to revise his original order.

Civil Rights of Prisoners

Prison Conditions

Of the four cases reviewing prison conditions during the 1972 Term,
two are of special import: Anderson v. Nosser8 and Roberts v.
Williams 9 each express views on the applicability of the eighth amend-
ment's protection against cruel and unusual punishment to the internal
operations of prisons.

Anderson v. Nosser reveals, in an en banc decision, a court almost
equally divided on this question. The facts involve the 1964 arrest of civil
rights marchers, subsequently placed in the Parchman State Peniten-
tiary maximum security section until they could appear before a magis-
trate. Their shocking treatment at the hands of Mississippi prison offi-
cials while so confined forms the factual basis of their eighth amend-
ment claim under 42 U.S.C. § 1983 (1970). Judge Bell's majority opin-
ion establishes an uneasy truce on the question by avoiding a decision
altogether. The result reached by the original panel of the court is thus
affirmed, but on grounds that fourteenth amendment due process has
been violated by the imposition of summary punishment without prior
hearing. With the exception of Judge Bell, all remaining members of the
court eagerly express their views on the eighth amendment issue. Eight
members of the court" urge that no violation of the eighth amendment
has been made by the facts as alleged and proved, while the remaining
six are of the opinion that cruel and unusual punishment sufficient to
violate the eighth amendment has been demonstrated.

The court's division on the question of whether prison management
may violate the eighth amendment becomes even closer with the deci-
sion of Roberts v. Williams. As in Anderson, jurisdiction is premised
on a federal claim arising under 42 U.S.C. § 1983 (1970), claiming
violation of an eighth amendment right, and by way of a state tort claim
under pendant jurisdiction.

88. 456 F.2d 835 (5th Cir.), cert. denied, sub nom., Nosser v. Bradley, U.S. -, 93 S.
Ct. 53 (1972).

89. 456 F.2d 819 (5th Cir. 1972), cert. denied, __ U.S. __ , 92 S. Ct. 83 (1971).
90. Judges Simpson, Gewin, Coleman, Dyer, Morgan, Clark, Ingraham, and Roney.
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Plaintiff Roberts was fourteen years old in 1965 when, several months
after beginning a sentence resulting from petty larceny, he was seriously
maimed for life by a shot gun held by an untrained trusty guard with a
fourth grade education. While the complaint originally alleged inten-
tional injury caused by prison authorities, the question presented to the
Fifth Circuit was instead wanton lack of care. Were the prison officials
so derelict in their duty to properly maintain the prison facility that
cruel and unusual punishment, such as that suffered the plaintiff, was a
foreseeable result? The two member majority, composed of Judge Rives
and Judge Nichols of the Court of Claims, so found, but their view has
been reduced to dicta in deference to the en banc decision in Anderson
v. Nosser.91 Little remains of precedential value in Roberts v. Williams
save its holding that pendant jurisdiction of a state claim is not defeated
because the good faith allegations supporting federal jurisdiction are not
substantiated by the facts as proved.

Prisoners' Rights

The court did little to actually delineate specific rights of prisoners
outside those of the eighth amendment during the 1972 term. A series
of reversals did establish, however, that lower courts may not treat
prisoner's federal claims under 42 U.S.C. § 1983 (1970) and the Consti-
tution with careless abandon. Summary dismissals in this area are no
more favored than in any other. Prisoners too must have an opportunity
to develop the contentions they allege, however inelegantly pled. Judge
Brown states for the majority in Campbell v. Beto:92

Whatever may be the outer contours of the "prison discipline rule", it
is apparent that the courts cannot close their judicial eyes to prison
conditions which present a grave and immediate threat to health or
physical well being.93

CONCLUSION

The thesis of this article has been the change of pace now evident in
civil rights decisions by the Fifth Circuit. This view runs counter to
earlier opinions expressed about the Fifth Circuit's opus,94 but finds

91. Judges Brown, Goldberg, Wisdom, and Thornberry were joined by Judge Tuttle, who
participated in the en banc decision as a member of the original panel.

92. 460 F.2d 765 (5th Cir. 1972).
93. Id. at 768.
94. See Eizenstat, Civil Rights: An Expanding Era of Protected Civil Rights, 23 MERCER L.

REV. 759 (1972).
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support in the court's own revisions of two of the strongest decisions in
its 1971 term. Hawkins v. Town of Shaw, as decided in its en banc
opinion95 is far less bold a document in support of equal municipal
services for all citizens than was the original decision of the panel. 6

Equally, McNeal v. Tate County School District97 on rehearing all but
eliminates the strong relief originally ordered in this desegregation case.
The rehearing modification deletes recession of the school sale and
leaves only a weak and presumably unenforceable requirement that the
private school be open on a non-discriminatory basis. The decision is a
serious set-back in the law of public school sales of private segregated
academies.

In sum, the court's activity in civil rights has been cautious and
circumspect during the 1972 term. For those involved in the develop-
ment of the law in this area, a lesson exists. Henceforth civil rights
decision in the Fifth Circuit where favorable will be closely tied to the
individual facts of the record in each case. Where unfavorable decisions
result, broader statements of the law can be expected.

95. 461 F.2d 1171 (5th Cir. 1972).
96. 437 F.2d 1286 (5th Cir. 1971). Judge Tuttle wrote the majority opinion in which Judge

Goldberg joined. Judge Bell filed a special concurring opinion agreeing with the majority result.
97. 460 F.2d 568 (5th Cir. 1972).


