
ADMIRALTY

By GEORGE H. CHAMLEE*

The legislative excision of the Sieracki and the Ryan doctrines' from
the general maritime law is without doubt the most far-reaching devel-
opment in admiralty during this survey period. By amendment to the
Longshoremen's and Harbor Workers' Compensation Act,2 Congress
has finally acted to abolish these court-constructed Frankenstein
monsters which have for nearly two decades choked the federal courts
with an ever increasing volume of wasteful and oftentimes pointless
litigation.3

The United States Supreme Court was also active in the admiralty
arena during 1972. It reversed the Court of Appeals for the Fifth Circuit
in one case involving the enforceability of a forum selection clause in a
towage contract 4 and, in three other cases originating in other circuits,
apparently approved a related interpretation by the Fifth Circuit in one
area, 5 possibly approved its interpreatation in a second area,6 and left
undisturbed its interpretation in a third area.7

Rumblings of change were noticeable as to the test to be applied in

1. See subheading DE FACTO SEAMEN, infra.
2. 33 U.S.C. § 905(b) (1972) amending 33 U.S.C. § 905 (1927).
3. This is one more case where the unloading of a vessel was turned over to a

stevedore whose negligence injured a longshoreman, and a court goes to unrealistic
length to find unseaworthiness, knowing full well that the ship will escape scot-free and
that, as is strikingly illustrated by the final point in the opinion, her only role is as a
conduit to impose on the stevedore a liability exceeding what Congress made exclusive
by § 5 of the Longshoremen's and Harbor Workers' Compensation Act, 33
U.S.C. § 905. [Reid v. Quebec Paper Sales & Transp. Co., 340 F.2d 34, 39 (2d Cir.
1965) (Friendly, J., dissenting).]

See also Turner v. Transportacion Maritima Mexicana S.A., 44 F.R.D. 412 (E.D. Pa. 1968), where
it is noted that longshoremen cases then constituted 23 per cent of all tort actions pending in the
district.

4. M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972), vacating judgment in Zapata Off-
Shore Co. v. M/S Bremen, 428 F.2d 888 (5th Cir. 1970), affd on rehearing, 446 F.2d 907 (5th
Cir. 1971) (en banc).

5. Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S. 249 (1972), citing Peytavin v.
Government Employees' Ins. Co., 454 F.2d 1121 (5th Cir. 1972).

6. Atlantic Coast Line R.R. v. Erie Lackawanna R.R., 406 U.S. 340 (1972), which does not
cite Horton & Horton, Inc. v. T/S J.E. Dyer, 428 F.2d 1131 (5th Cir. 1970), or Watz v. Zapata
Off-Shore Co., 431 F.2d 100 (5th Cir. 1970), but which reaches a result which may be consistent
with interpretations of the Halcyon rule made in the latter two cases.

7. Union Oil Co. of Calif. v. The Tugboat San Jacinto, 409 U.S. 140 (1972), which does not
cite Hess Shipping Corp. v. SS Charles Lykes, 417 F.2d 346 (5th Cir. 1969), cert. denied, 400 U.S.
853 (1970), and leaves undisturbed the Hess interpretation of the half-distance rule. It was initially
believed that certiorari was granted to resolve a conflict between the Fifth and Ninth circuits as to
the proper application of the half-distance rule.
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determining admiralty tort jurisdiction, heretofore one of the most sta-
ble and predictable departments of admiralty law.' It is too early to
forecast whether these are mere tremors affecting only the peripheral
tort and having no impact upon maritime commerce, or whether a true
earthquake is presaged which will revolutionize the traditional test of
admiralty tort jurisdiction.

In other areas of maritime law the decisions of the Fifth Circuit
published during this survey period were generally conservative and
predictable.

As in the past the policy in conducting this review will be to comment
upon those cases in which the construction and application of some
significant principle of maritime law played an important part in the
outcome of the case, while largely disregarding those cases in which
issues of fact were the principal concern of the court.

FORUM SELECTION CLAUSES

In their traditional jousting with shippers to obtain the best possible
claims protection by fine-print clausing of their standard form bills of
lading,9 ocean carriers have commonly included printed stipulations
providing that all claims arising under the contract of carriage must be
prosecuted in the courts of a particular city or nationality, usually the
locality of the carrier's home office. In a notable case decided in 1958
involving such a clause, the Fifth Circuit decreed "that agreements
[made] in advance of controversy whose object is to oust the jurisdiction
of the courts are contrary to public policy and will not be enforced" and
refused to give effect to lading clauses of this character where the con-
tract of carriage was entered into and the shipment originated in the
United States."0 Three years earlier the Second Circuit had taken a
different tack in a similar case where the shipment originated in a
Swedish port and the bill of lading issued by the Swedish carrier pro-
vided that all claims must be brought before the courts in Sweden,
declaring that the enforceability of such clauses depended upon their
"reasonableness."" A decade later the Second Circuit reversed itself on
the ground that such clauses, by giving foreign carriers a "home court"

8. See JURISDICTION AND PRACTICE, infra.
9. For a review of the history of bill of lading clausing, see G. GILMORE & C. BLACK, THE

LAW OF ADMIRALTY 119-22 (1957) [hereinafter cited as GILMORE & BLACK.]

10. Carbon Black Export, Inc. v. The SS Monrosa, 254 F.2d 297 (5th Cir. 1958), cert.
dismissed, 359 U.S. 180 (1959).

11. Win. H. Muller & Co. v. Swedish American Line Ltd., 224 F.2d 806 (2d Cir. 1955), cert.
denied, 350 U.S. 903 (1955).
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advantage over American consignees, effectively lessened the carriers'
liability in contravention of the Carriage of Goods By Sea Act
[hereinafter referred to as COGSA], which outlaws such clauses.'"

It was against this background that Zapata Off-Shore Company v.
M/S "Bremen "3 reached the Court of Appeals for the Fifth Circuit
in 1970 and confronted the court for the first time with the question of
whether a forum selection clause in a towage contract was enforceable.
The German owner of the tug Bremen had contracted with the Ameri-
can owner of the drilling barge Chaparral to tow the barge from Louis-
iana to Italy. While still in the Gulf of Mexico the barge sustained severe
damage in a storm. After putting in at Tampa, the nearest port, the
Bremen was arrested upon the complaint of the barge owners. A com-
plex series of legal maneuvers by the tug owners culminated with an
appeal to the Fifth Circuit in which they sought to have a forum selec-
tion clause enforced which provided for resolution of all disputes under
the contract by a London court. Pointing to an exculpatory clause in
the towage contract relieving the tower of all liability for errors of
navigation, the barge owner argued that enforcement of the forum selec-
tion clause would deny it the protection of the American courts where
exculpatory clauses in towage contracts are not enforceable and relegate
it to the English courts where such clauses are ordinarily given effect."
The Fifth Circuit, however, declared the forum selection clause to be
contrary to public policy and unenforceable, citing its 1958 ruling in the
Carbon Black case" as its authority.

The Supreme Court disagreed and vacated the judgment." The to-
wage contract, it said, was the product of "an arm's length negotiation"
between experienced businessmen engaged in an international commer-
cial transaction in which they selected the court of a neutral nation to
hear their claims. 7 In the course of its passage from the United States
to Italy, the flotilla would traverse the territorial waters of many states
and it was entirely reasonable and proper for the parties to agree in
advance of controversy on a neutral forum for the settlement of dis-
putes." To declare the clause unenforceable under these circumstances
would be to adopt a policy inimical to international trade. 9

12. Indussa Corp. v. S.S. Ranborg, 377 F.2d 200 (2d Cir. 1967).
13. 428 F.2d 888 (5th Cir. 1970), affd 446 F.2d 907 (1971) (en banc).
14. Id. at 895.
15. Id. at 894.
16. M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972).
17. Id. at __ ,92 S. Ct. at 1914.
18. Id. at__ , 92 S. Ct. at 1915.
19. [Tlhe absolute aspects of the doctrine of the Carbon Black case have little place
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Probably the Bremen decision will be narrowly construed to apply
only to towage contracts. Certainly the Supreme Court was careful to
point out that it was not deciding that forum selection clauses in ocean
bills of lading are not violative of the COGSA.20 Since ocean bills of
lading are seldom the result of "arm's-length negotiation" and since the
lading clauses almost always adopt a forum preferred by the carrier, it
would be a rare case where the circumstances of a COGSA-controlled
claim could satisfy the criteria outlined in Bremen even if the COGSA
restrictions were not involved.

JURISDICTION AND PRACTICE

Peytavin v. Government Employees Insurance Co. 2
1 is typical of those

cases which, although susceptible of being decided on established princi-
ples, are sometimes used by the courts as a vehicle to promulgate a
significant change in existing law.22 Nothing about the facts of this case
or the Fifth Circuit's initial treatment of it portended anything but a
routine disposition. The plaintiff sustained whiplash injuries when his
stationary automobile was struck from the rear by another. There being
no basis for diversity jurisdiction, the plaintiff sought to get into federal
court under its admiralty jurisdiction by showing that his automobile
was resting on a floating pontoon being used as a ferry dock when it
was struck by the defendant's automobile. The pontoon was secured to
the river bank by two cables. The plaintiff contended that the situs of
the tort was upon navigable waters and asserted that this circumstance
alone was a sufficient basis to confer admiralty jurisdiction.

Predictably the trial court concluded that the fixed pontoon was being
used as a dock and, as such, was an extention of the land at the time
the automobile collision occurred. This result was entirely consistent
with an earlier case affirmed by the Fifth Circuit involving a motorcycle
accident which occurred on a pontoon bridge.2 3 The plaintiff appealed,

and would be a heavy hand indeed on the future development of international commer-
cial dealings by Americans. We cannot have trade and commerce in world markets and
international waters exclusively on our terms, governed by our laws and resolved in our
courts.

Id. at - ,92 S. Ct. at 1913.
20. Id. at - n.I l, 92 S. Ct. at 1913 n.I. The Carriage of Goods by Sea Act [hereinafter

COGSA] renders null and void any clause in a bill of lading to which it applies which has the effect
of lessening the carrier's liability. 46 U.S.C. § 1303(8) (1970).

21. 453 F.2d 1121 (5th Cir. 1972).
22. Mahnich v. Southern S.S. Co., 321 U.S. 96 (1944), introducing an absolute warranty of

seaworthiness into seamen's cases is an illustration. See discussion in GILMORE & BLACK at 317-
21.

23. Cookmeyer v. Louisiana Dep't of Highways, 309 F. Supp. 881 (E.D. La. 1970), affd per
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the Fifth Circuit assigned the case to its summary calendar for decision
without oral argument, and a per curiam affirmance seemed assured.
Not so. Affirm it did, but not by the easy route of agreeing that the
pontoon dock was an extension of the land. Instead the court attacked
the plaintiffs premise that admiralty jurisdiction depends solely upon
whether the situs of the tort is upon navigable waters. Better known as
the "strict locality" rule, this test of admiralty tort jurisdiction was the
then prevailing standard in most jurisdictions24 and, in fact, seemed to
have been given the blessing of the Supreme Court in Victory Carriers,
Inc. v. Law25 decided only 25 days earlier. Neverthelesss, the Fifth
Circuit, in an opinion that is somewhat elaborate by summary calendar
standards, declared that admiralty tort jurisdiction depends not upon
locality but rather upon the relationship of the claim to "maritime
activities or interests." Not content with this revolutionary pronounce-
ment, the court went further and added that the connection between the
claim and maritime activities must be "substantial," thus distinguishing
its doctrine from that of the Sixth Circuit, which, in an earlier case, had
required some maritime connection in addition to a navigable water
situs.26 In effect the court in Peytavin seemed to be opting for a test of
admiralty tort jurisdiction which is generally the same as that now
applied to determine admiralty jurisdiction over contracts, namely
"whether the transaction relates to ships and vessels, masters and mari-
ners, as the agents of commerce, on navigable waters." 7

Factually Peytavin does not contain the "stuff" of a traditional mari-
time tort. It involved nothing more than an automobile accident which
by chance happened to occur upon a floating object. There has long been
at least tacit recognition that admiralty jurisdiction has never extended
to such torts as libel or slander, 8 assaults upon swimmers,29 etc., having
nothing to do with vessels or maritime commerce. Thus it is arguable
that the court in Peytavin went much further than was necessary to
reach a proper result and thus hastily abandoned an established test3 °

curiam, 433 F.2d 386 (5th Cir. 1970), cert. denied, 401 U.S. 980 (1971).
24. 7A J. MOORE, FEDERAL PRACTICE § .325 [3], at 3340-41 (1972).
25. 404 U.S. 202, 205-07 n.2 (1971).
26. Chapman v. City of Grosse Pointe Farms, 385 F.2d 962 (6th Cir. 1967).
27. R. Maloblocki & Associates v. Metropolitan Sanitary Dist., 369 F.2d 483, 484 (7th Cir.

1966), quoting I E. BENEDICT, THE LAW OF AMERICAN ADMIRALTY § 64 (6th ed. 1940).
28. Atlantic Trans. Co. v. Imbrovek, 234 U.S. 52, 61 (1914).
29. 1 E. BENEDICT, THE LAW OF AMERICAN ADMIRALTY 351 (6th ed. 1940).
30. "The historic view of this Court has been that the maritime tort jurisdiction of the federal

courts is determined by the locality of the accident and that maritime law governs only those torts
occurring on the navigable waters of the United States." Victory Carriers, Inc. v. Law, 404 U.S.
202, 205 (1971). In a footnote the Court cites a large number of its own decisions applying the
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which is capable of being applied with some precision in preference of
a new test which will require years of probing in the courts before its
various elements become recognizable.

Although the Fifth Circuit has been careful to assert in definitive
opinions that summary calendar treatment of a case does not necessarily
mean that substantial questions are not involved, 3' the suspicion lingers
that a summary calendar case can hardly have far-reaching significance.
Insofar as Peytavin is concerned this doubt seems to have been dispelled
by the Supreme Court which cites it with apparent approval in a very
general context in Executive Jet Aviation, Inc. v. City of Cleveland.32

An aviation case with no direct application to waterborne commerce,
Executive Jet includes a prefatory history of admiralty tort jurisdiction
which ends with the following summary:

In sum, there has existed over the years a judicial, legislative, and
scholarly recognition that, in determining whether there is admiralty
jurisdiction over a particular tort or class of torts, reliance on the
relationship of the wrong to traditional maritime activity is often more
sensible and more consonant with the purpose of maritime law than is
a purely mechanical application of the locality test. 3

Plainly dictum insofar as it relates to watercraft and maritime com-
merce, this commentary, embodied as it is in a unanimous opinion, will
nonetheless dictate the direction to be taken by the lower federal courts
in deciding questions of admiralty jurisdiction. Confusion no doubt will
prevail in many areas, i.e. whether the Supreme Court is endorsing
maritime connection as the sole requirement (as in Peytavin) or whether
it is speaking in terms of "locality plus. ' 34 Also, what is the character
of the "wrong" which must be related to traditional maritime activity
to support admiralty jurisdiction? Is it the activity of the tortfeasor or
the activity of the injured party which determines whether the "wrong"
has a maritime relationship? Certainly the short-range effect of Peytavin
and Executive Jet will be to raise a plethora of jurisdictional questions
and objections in the lower courts and to create a doctrinal hangover
which will linger for years to come.

locality test beginning with Waring v. Clarke, I U.S. (5 How.) 441, 463-64 (1847). 404 U.S. at
205-07 n.2.

31. Murphy v. Houma Well Serv., 409 F.2d 804, 806 n.6 (5th Cir. 1969).
32. 409 U.S. 249 (1972).
33. Id. at __, 41 U.S.L.W. at 4089.
34. Locality alone as the test cannot now be considered a viable doctrine in view of the Court's

critical analysis of the "purely mechanical application of the locality test." Id. at __ 41
U.S.L.W. at 4087-89.

[Vol. 24
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Adams v. Harris County, Texas35 represents an ingenious effort by
counsel to have the maritime connection test applied so as to confer
admiralty jurisdiction in a situation where a maritime locality was lack-
ing. A motorcyclist traveling on a drawbridge and approaching the
drawspan collided with the bridge barricade when it was suddenly low-
ered and the span raised to permit the passage of a small boat. No
negligence of the boat was involved, and a suit in admiralty was brought
solely against the bridge owner. The plaintiff relied primarily on the
Admiralty Extension Act,36 alleging that his injuries were "caused by
a vessel on navigable water" since it was the approach of the boat that
caused the bridge-tender to lower the barricade. Alternatively the plain-
tiff argued that regardless of its locality the tort was "one essentially
maritime in nature" since the function of a drawbridge is to permit
watercraft to pass freely on navigable waterways. Both arguments were
rejected by the Fifth Circuit since no "maritime causation" other than
the perfectly proper approach of the boat had been shown. The accident,
it said, occurred on the bridge, an extension of the land.

Moving from jurisdiction to procedure, we find involved in In re Drill
Barge "No. 2" 7 the question of whether the owner of a drilling barge
used in constructing a levee is entitled to limit his liability to the value
of the barge (which exploded injuring five employees) or whether the
limitation fund should include the value of all other vessels and equip-
ment used on the job.38 The court concluded that all vessels and equip-
ment being used in the contractual undertaking being carried out at the
time of the causalty must be included, i.e. the "flotilla" assigned to the
job. It refused, however, to carry the tug-tow analogy so far as to require
the inclusion of contract payments owed the contractor by treating them
as "pending freight."

COLLISION

When the Supreme Court granted certiorari in Union Oil Co. of
California v. The Tugbot "San Jacinto"9 the stage seemed to be set
for a showdown between the Fifth and Ninth circuits on the proper

35. 452 F.2d 994 (5th Cir. 1971).
36. 46 U.S.C. § 740 (1948). This statute extends the admiralty jurisdiction to injuries inflicted

by vessels to such land-based objects as bridges, piers, etc.
37. 454 F.2d 408 (5th Cir. 1972).
38. The Limitation of Shipowners' Liability Act, 46 U.S.C. §§ 182 et seq. (1948), generally

provides a limitation fund for claimants equivalent to the value of the owner's interest in the vessel
plus any freight monies then earned and payable to him. GILMORE & BLACK at 716-17.

39. 405 U.S. 954 (1972).
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interpretation of the half-distance rule which governs vessel speed under
conditions of restricted visibility. 0 In its Tugboat "San Jacinto" opin-
ion' the Ninth Circuit had flatly rejected the reasoning of the Fifth
Circuit in Hess Shipping Corp. v. The SS "Charles Lykes"4 and had
refused to depart from a strict interpretation of the rule, arguing that
the certainty supplied by the rule would be dangerously compromised
by substituting a relative standard which would vary with the circum-
stances of each case.

Behind this disagreement lay the dilemma posed by the large tanker
or container ship whose length is up to twice the width of the channel it
is required to navigate. Such vessels must operate at a relatively high
rate of speed to maintain steerageway, particularly when not stemming
the current. If fog rolls in or a heavy rainstorm occurs while these large
vessels are underway in a narrow channel, they cannot anchor without
danger of stranding and blocking the channel and they cannot remain
underway without ostensibly violating the half-distance rule. 3 The
Hess case attempted a solution by going back to the language of article
16 of the Inland Rules" and re-interpreting it in a way such that the
large vessel might have some chance of being in compliance. "Moderate
speed," it said, is not necessarily that which will allow a vessel underway
to stop within one-half the limit of its visibility but is rather "a prudent
rate of speed" to be measured by time, place, and circumstance.'

40. Article 16 of the "Inland Rules," 33 U.S.C. § 192 (1897), provides: "Every vessel shall,
in a fog, mist, falling snow, or heavy rain storms, go at a moderate speed, having careful regard
to the existing circumstances and conditions." The half-distance rule is an accepted interpretation
of "moderate speed": "The test of moderate speed is stated in terms of being able to stop within
one-half of the distance separating the two vessels assuming the other is likewise proceeding at
moderate speed." O/Y Finlayson-Forssa A/B v. Pan Atl. S.S. Corp., 259 F.2d 11, 22 (5th Cir.
1958).

41. Union Oil Co. of Calif. v. The Tugboat San Jacinto, 451 F.2d 1369 (9th Cir. 1971).
42. 417 F.2d 346 (5th Cir. 1969). See Stanton, Admiralty, Annual Fifth Circuit Survey, 22

MERCER L. REV. 629, 635-37 (1971).
43. But there are exceptions. "In a dense fog it is the duty of a steam vessel to anchor in a

permissible anchorage as soon as circumstances will permit; but there is no absolute duty to anchor
in a thoroughfare, for that will endanger herself and others as much as to continue with extreme
caution." The Mohegan, 28 F.2d 795, 796 (2d Cir. 1928).

[l]f a vessel is near her destination when fog is encountered, and a safe anchorage is not
available she is justified in proceeding, even in waters where there is much traffic. ...
The question is simply one of judgment, as to whether it is wiser to proceed or to anchor,
having in view the amount of traffic in the locality and the character of available
anchorage ground. . . . A vessel is justified in proceeding far enough to find a proper
anchorage . . . but the anchorage must be outside the path of navigation, if possible

W. GRIFFIN, THE AMERICAN LAW OF COLLISION 309 (1949) [hereinafter cited as GRIFFIN].
44. 33 U.S.C. § 192 (1897).
45. Hess Shipping Corp. v. The S/S Charles Lykes, 417 F.2d 346, 349 (5th Cir. 1969).
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The Ninth Circuit replied that the Hess rule was a license to the
individual pilot to substitute his own judgment of moderate speed for
the sure and certain demand of the half-distance rule. The pilot would
become more susceptible to the usual commercial pressures for a fast
voyage and would be tempted to take chances which he might not be
willing to take with the sure knowledge afforded him by the half-
distance rule that he would be in violation of article 16.46

Factually the Tugboat "San Jacinto" case involved an inbound
tanker and an outbound tug-tow approaching each other on opposite
sides of the 500-foot Columbia River channel. As the distance separat-
ing the two vessels lessened, the tug and barge entered a fog bank which
affected only the side of the channel on which they were operating. The
tanker had unrestricted visibility on its side of the channel. The tug
became confused in the fog, and, thinking it was on a collision course,
performed a U-turn in the channel which brought the barge in tow
directly into the path of the tanker, with a resulting collision. The Ninth
Circuit found both vessels at fault, reasoning that the tanker was violat-
ing the half-distance rule by operating at three to seven knots while
approaching the edge of the fog bank, and the damages were divided
equally between the two vessels.47

The Supreme Court reversed, finding the tanker free from fault but
not on the reasoning of the Hess case that the strictures of the half-
distance rule should not be applied arbitrarily to large vessels underway
in narrow channels. Instead the Court concluded that the tanker had no
reason to believe it was on an "intersecting ' 48 course with the tug and
barge and no cause to suspect the tug would make the unorthodox U-
turn in the channel. Under the court's interpretation of the half-distance
rule, it is inapplicable unless vessels approaching each other "can rea-
sonably be expected to be traveling on intersecting courses."49

Without ever specifically mentioning it, the Court was actually apply-

46. Union Oil Co. of Calif. v. The Tugboat San Jacinto, 451 F.2d 1369, 1373 (9th Cir. 1971).
47. The Supreme Court revealed in its opinion that it granted certiorari "principally to consider

petitioner's request that we abandon the divided damages rule." Union Oil Co. of Calif. v. The
Tugboat San Jacinto, 409 U.S. 140 (1972). In its disposition of the case, however, the tanker Santa
Maria was exonerated and it was not necessary to consider the divided damages rule under which
damages, in collision cases, are divided equally between vessels at fault rather than proportionately
according to degree of fault. For a critique of the divided damages rule, see GILMORE & BLACK at
438-42.

48. This is an unsophisticated choice of language. "Crossing" is the expression invariably used
in the rules of navigation and in collision law to describe vessels approaching each other on
intersecting courses so as to create risk of collision. GRIFFIN at 103-57.

49. Union Oil Co. of Calif. v. The Tugboat San Jacinto, 409 U.S. 140, 145 (1972).
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ing the "narrow channel" rule5" which requires vessels underway in
narrow channels where there is no cross-traffic to keep to their own
starboard side of the channel. Each vessel is entitled to assume, until
warned to the contrary, that the other will obey the rule." In open water
where vessels might be expected to emerge from a fog bank in most any
direction, the situation would be different. 52 But in a passing situation
in a narrow channel, the tanker in Tugboat "San Jacinto" had the right
to assume the tug would keep to its side.

The factual setting in the Hess case differed in one particularly impor-
tant respect from Tugboat "San Jacinto." The Hess Voyager, inbound
on the Mobile ship channel in fog, at all times kept to its proper side of
the channel, but it knew from radar sightings that the outbound Charles
Lykes was too close to the center of the channel to effect safe passage.53

Rather than reduce speed, the Voyager was content to radio a warning
to the Lykes. This produced no significant change in the Lykes' course
and the collision resulted. The majority in Hess concluded that "any
reduction in [the Voyager's] speed would have seriously impaired the
pilot's ability to control the vessel, which might have resulted in a more
serious accident than that which occurred." 4 In his strenuously stated
defense of a strictly applied half-distance rule, Chief Judge Brown
argued that the net effect of the court's decision was to give "its blessing
to a vessel ploughing right on in the fog toward a ship known to be in
its path."55

This, it is submitted, is where the two cases part company. The tanker
in Tugboat "San Jacinto" had no basis for foreseeing that its half of
the channel would be suddenly invaded by the tug and barge. The Hess
Voyager, on the other hand, knew that the Charles Lykes was not in
proper position for safe passage. Thus it is not so much in its reading
of the half-distance rule that the majority opinion in Hess goes awry56

but rather in its sanctioning of the Voyager's failure to take sufficient
precautions to avoid collision in the face of a known peril. To say that
the Voyager could do nothing except steam on ahead and hope that the

50. "In narrow channels every steam vessel shall, when it is safe and practicable, keep to that
side of the fairway or midchannel which lies on the starboard side of such vessel." 33 U.S.C. § 210
(1897).

51. "In the absence of a distinct indication to the contrary, a vessel is entitled to assume that
a vessel meeting her in a narrow channel will obey the rule. ... GRIFFIN at 89 n.12.

52. The Silver Palm, 94 F.2d 754 (9th Cir. 1937), cert. denied, 304 U.S. 576 (1937).
53. Hess Shipping Corp. v. the SS Charles Lykes, 417 F.2d 346, 348 (5th Cir. 1969).
54. Id. at 350.
55. Id. at 352 (dissenting opinion).
56. See GRIFFIN § 116, at 290-92.
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Lykes moved over in time to avoid collision is not realistic. Stopping
and going aground would have been preferable to the risk of a head-on
collision, particularly since the Voyager was a large tanker.

Reading Hess in the light of Tugboat "San Jacinto" it is plain that
the Voyager's prior knowedge that the Lykes was out of position in the
channel constituted a reasonable expectation that the two vessels might
be proceeding on "intersecting courses," thus placing the Voyager under
the burden of the half-distance rule.

Whether Hess was rightly decided turns largely on the correctness of
the majority's conclusion that a reduction in the Voyager's speed might
have produced an even more serious accident. To this factual question
Tugboat "San Jacinto" provides no answer.

Turning now to the work of the Fifth Circuit during the survey period,
we find only two cases, neither particularly important. Dow Chemical
Co. v. Dixie Carriers, Inc.57 involves damage to fender works in a pri-
vately owned canal caused by barges transporting raw materials and
finished products to and from the plant of the industrial owner of the
canal. Searching about for some means of avoiding the consequences
of the presumption which arises when a vessel strikes a fixed object, 8

the towing company zeroed in on the failure of the canal owner to secure
federal approval to construct the fender system in a navigable artery of
the United States. The canal owner responded by asserting that the
Rivers and Harbors Act59 did not apply to a privately owned canal. The
Fifth Circuit shrugged off both contentions, pointing out that no proof
had been offered that the fender system was hazardous to navigation.
The canal, it added, was an avenue of interstate commerce and subject
to federal regulation regardless of its ownership.

Bergeron v. Elliot"0 involved a personal injury claim arising out of a
collision between a moving motorboat and a wire cable attached to a
boom from a shrimp boat tied up at the dock of a seafood cannery. The
injured motorboat owner sought to hold liable the cannery, which pro-
vided free dock facilities to the independent shrimpers who sold their
catches to the cannery. The Fifth Circuit affirmed a summary judgment
in favor of the dock owner, finding no evidence that it had any knowl-

57. 463 F.2d 120 (5th Cir. 1972).
58. "When a moving vessel collides with ... a fixed object, there is a presumption the moving

vessel is at fault. The presumption suffices to make a prima facie case of negligence against the
moving vessel." Brown & Root Marine Operators, Inc. v. Zapata Off-Shore Co., 377 F.2d 724,
726 (5th Cir. 1967).

59. 33 U.S.C. §§ 401 et seq. (1970).
60. 466 F.2d 514 (5th Cir. 1972).
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edge of the alleged hazard created by a third party with whom it had
no master-servant relationship.

THE HALCYON RULE

The Supreme Court's per curiam opinion in Atlantic Coast Line
Railroad v. Erie Lackawanna Railroad"' succeeded in shedding little
light in an area of admiralty law where some light is badly needed. The
question is whether there is a right of contribution between joint tortfea-
sors in noncollision admiralty cases. Halcyon Lines v. Haenn Ship Ceil-
ing & Refitting Corp."2 has been generally interpreted to hold that no
such right exists. The Fifth Circuit, however, has given Halcyon a more
restrictive reading by limiting its application to cases where contribution
is sought from a party who, because of the exclusive liability provisions
of a workmen's compensation act, could not have been sued directly by
the claimant.13 Subsequently the Fifth Circuit's interpretation of
Halcyon was adopted by the Second Circuit in a death action where the
Longshoremen's Act did not apply, 4 although only five months earlier,
it had affirmed the dismissal of a third party complaint brought against
a joint tortfeasor, giving Halcyon as its authority. 5 Certiorari was
granted in the latter case 6 and resulted in the per curiam decision ad-
verted to above with the Court stating cryptically, "We agree that in
this noncollision admiralty case the District Court properly dismissed
petitioner's third-party complaint for contribution against respondent
Erie on the authority of Halcyon Lines v. Haenn Ship, etc.,
Corp .. ."I7

On its surface the Atlantic Coast Line decision would seem to be a
rejection of the effort by the Fifth and Second circuits to narrow the
scope of Halcyon to cases where the claimant was barred by statute
from suing the tortfeasor from whom contribution was sought. This
may not be so. Although the opinions of the lower courts and the
Supreme Court make no specific mention of it, the fact remains that
the claimant in the Atlantic Coast Line case was subject to the Long-

61. 406 U.S. 340 (1972).
62. 342 U.S. 282 (1952).
63. Horton & Horton, Inc. v. T/S J.E. Dyer, 428 F.2d 1131 (5th Cir. 1970); Watz v. Zapata

Off-Shore Co., 431 F.2d 100 (5th Cir. 1970).
64. In Re Seaboard Shipping Corp., 449 F.2d 132 (2d Cir. 1971), cert. denied, 406 U.S. 949

(1972).
65. Benazet v. Atlantic Coast Line R.R., 442 F.2d 694 (2d Cir. 1971).
66. 404 U.S. 909 (1971).
67. Atlantic Coast Line R.R. v. Erie Lackawanna R.R., 406 U.S. 340 (1972).
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shoremen's Act and was thereby limited to a compensation remedy
against his railroad company employer." His action was brought solely
against the owner of the carfloat on which he was injured and this
resulted in the defendant's effort to implead the claimant's employer.
There is nothing in Atlantic Coast Line therefore, which conflicts with
the Fifth Circuit's interpretation of Halcyon.9

The principal objection to the Halcyon case is its sweeping conclusion
that contribution between joint tortfeasors in admiralty is limited to
collision cases. Confined to its own particular factual setting, there can
really be no quarrel with the result reached in either Halcyon or Atlantic
Coast Line since it is the law generally that a tortfeasor who is liable
for injuries to a workman cannot recover contribution from the work-
man's employer who is covered by the provisions of a workmen's com-
pensation statute. 70

WRONGFUL DEATH

The Supreme Court's decision in Moragne v. States Marine Lines,
Inc.,71 overruling the doctrine of The Harrisburg72 that the general mari-
time law did not provide a remedy for wrongful death, left a number of
unsettled questions to be resolved by the lower courts.73 Those tackled
by the Fifth Circuit during this survey period included the following.

1. Does settlement of a claim for personal injuries by the decedent
during his lifetime and his subsequent death resulting from the same
injuries, constitute a bar to a claim for wrongful death by his personal
representative? "No," said the Fifth Circuit. 74 The two claims are inde-
pendent and distinct and are intended to redress separate losses. The
personal injury claim is designed to compensate the injured seaman
during his life; the wrongful death claim compensates his beneficiaries

68. Pennsylvania R.R. v. O'Rourke, 344 U.S. 334 (1953).
69. For an excellent commentary by a leading authority on collision law, see Underwood,

Contribution Among Joint-Tortfeasors in a Non-Collision Case, 4 J. OF MARITIME L. COMM. 319
(1973).

70. Effect of Workmen's Compensation Act on Right of Third-Person Tortfeasor to Recover
Contribution from Employer of Injured or Killed Workman. Annot., 53 A.L.R.2d 977 (1957).

71. 398 U.S. 375 (1970).
72. 119 U.S. 199 (1886).
73. The Supreme Court expressly pretermitted the formulation of a statute of limitations, the

determination of the wrongful death beneficiaries, whether existing federal maritime legislation
should serve as a model for the development of a general maritime wrongful death remedy, and
the various elements to be considered in computing recoverable damages. 398 U.S. at 405-08
(1970).

74. Gaudet v. Sea-Land Servs., Inc., 463 F.2d 1331 (5th Cir. 1972).
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for their loss. The elements of the latter claim include "loss of support,
loss of services (including society, care, and attention), loss of love and
affection, grief or mental suffering of the survivors, and funeral expen-
ses."75 The court was undeterred by the generally-stated principle that
a claim for wrongful death "depends upon the existence in the decedent
at the time of his death of a right of action to recover for such injury."7

Reading Moragne as espousing a liberal policy "favoring recovery for
breach of a maritime duty,"77 the court declared the wrongful death
claim to be in no way "a derivative of the decedent's personal injury
claim."78

2. Are damages for the decedent's pain and suffering prior to death
and his funeral expenses recoverable on behalf of the decedent's benefi-
ciaries under the Moragne doctrine? "Yes," said the Fifth Circuit.7"
Under Moragne the proper frame of reference is the law applied in
personal injury cases.80 Since the decedent could have recovered dam-
ages for his own pain and suffering, his beneficiaries are likewise permit-
ted to recover. Funeral expenses are in the same category and are re-
coverable.

3. Is the economic value of the decedent's life the proper measure
of recovery under Moragne? The court seemed to imply that the answer
is "no" but passes over the question as not essential to the decision of
the case.81 Its subsequently published opinion in Gaudet" unmistakably
points toward the loss of the beneficiaries resulting from the decedent's
death as being the correct measure of damages rather than the economic
value of the lost life.

JONES ACT SEAMEN

By its own terms the Longshoremen's and Harbor Workers' Compen-
sation Act excludes from its coverage all "member[s] of a crew of any
vessel."8 3 Since the merchant seaman is not restricted to a workmen's
compensation remedy for personal injury or death but instead is af-
forded a very liberal right of action against his employer for negligence

75. Id. at 1333.
76. Id. at 1336. See the excellent discussion of this question by the late Dean Charles P. Hilkey,

8 ENCY. GA. L. Death By Wrongful Act § 75 (1964).
77. 463 F.2d at 1336.
78. Id.
79. Dennis v. Central Gulf S.S. Corp., 453 F.2d 137 (5th Cir. 1972).
80. Id. at 141.
81. Clinton v. Ingram Corp., 455 F.2d 741 (5th Cir. 1972).
82. Gaudet v. Sea-Land Servs., Inc., 463 F.2d 1331 (5th Cir. 1972).
83. 33 U.S.C. § 902(3) (1938).

716 [Vol. 24



A DMIRA L TY

under the Jones Act" and for breach of the warranty of seaworthiness
under the general maritime law,8" it is ordinarily greatly to the advan-
tage of the borderline maritime worker to establish that he is a "Jones
Act seaman." This produces a constant testing of the boundary between
seamen and non-seamen which is illustrated by three cases decided dur-
ing the survey period." To enjoy the benefits flowing from the seaman's
status, the claimant must be able to establish that he had "a more or
less permanent connection" with a vessel or a special purpose structure
such as a drilling barge which is afloat. He must also contribute in
some way to the navigation, operation, welfare, or maintenance of the
vessel.8 Seaman's status is ordinarly a factual question rather than a
question of law although, if the essential facts supporting the status are
not in dispute, the issue may be settled by the court as a matter of law. 8

1

A shore-based worker employed by a pipe coating firm to go aboard
various barges not owned by his employer to count and measure pieces
of pipe was held not to be a seaman, his relationship to a particular
barge being temporary and having nothing to do with the navigation or
operation of the barge. An offshore oil worker who served on a fixed
stationary drilling platform in the Gulf of Mexico and slept and took
his meals on a barge similarly made no contribution to the navigation,
operation, or maintenance of the barge and was held not to be a sea-
man." The court did, however, sustain a jury's finding that a dragline
operator who frequently operated the dragline from a barge and who
had responsibility for maintaining and supplying both dragline and
barge was a seaman. 2

An interesting point raised in the dragline case93 is whether opera-
tional control by the claimant's employer over the vessel served by the
claimant is an essential element of the shipowner-seaman status. The

84. 46 U.S.C. § 688 (1920). "With the enactment of the Jones Act in 1920 Congress accorded
to the seaman essentially the same rights against his employer as are given the railroad employee
by the Federal Employers' Liability Act [45 U.S.C. §§ 51-60 (1958)]." H. BAER, ADMIRALTY

LAW OF THE SUPREME COURT 51 (2d ed. 1969).
85. Mitchell v. Trawler Racer, Inc., 362 U.S. 539 (1960); Mahnich v. Southern S.S. Co., 321

U.S. 96 (1944).
86. Barrios v. Louisiana Constr. Materials Co., 465 F.2d 1157 (5th Cir. 1972); Keener v.

Transworld Drilling Co., 468 F.2d 729 (5th Cir. 1972); Burns v. Anchor-Wate Co., 469 F.2d 730
(5th Cir. 1972).

87. 465 F.2d at 1161; 468 F.2d at 730.
88. 465 F.2d at 1161.
89. 469 F.2d at 732-33 (5th Cir. 1972).
90. Id.
91. 468 F.2d 729 (5th Cir. 1972).
92. 465 F.2d at 1157.
93. Id.
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dragline operator-claimant had been employed by a firm which had
rented the dragline and barge from another company. Rent on the
equipment was payable only during operation, so the rental owner nec-
essarily exercised control over the barge in order to provide mainte-
nance services to the dragline. Even so, said the court, the claimant's
employer was supervising the particular operation which produced the
injury and was negligent in this regard (according to the jury verdict)
and operational control over the entire vessel was not essential to sustain
the Jones Act relationship.94

Seaman's status was conceded in Baker v. Ocean Systems, Inc.,95 a
maintenance and cure case. The issue there was whether the seaman was
in the service of the vessel and answerable to the call of duty when
injured. An unprovoked attack by a pool-cue-wielding assailant in a bar
incapacitated an off-duty marine diver-tender for 261 days and left him
with a $7,000 medical bill. Contending that he was subject to call by his
employer and that his status should be likened to that of a seaman on
shore leave,9" the claimant sought to mitigate his loss by suing his em-
ployer for maintenance and cure. The Fifth Circuit was not persuaded.
It pointed out that the claimant had been paid off by his employer the
day before the assault and that he was under no legal duty to return to
work if called, unlike the merchant seaman on shore leave who, during
the period covered by his shipping articles, is always subject to the call
of duty and is liable to penalty if he does not respond. 7

Does the reduction of a seaman's damages for personal injuries by
the amount of retirement benefits received from a pension fund created
by his employer under contract with the seaman's union violate the
collateral source rule? "Absolutely," said the Fifth Circuit.98

[W]here the employer-tortfeasor makes payment directly or indirectly
into a fund established for an independent reason, or where such pay-
ment by the employer should be considered in the nature of a fringe
benefit or deferred compensation, the employer should not be entitled

94. Id. at 1166.
95. 454 F.2d 379 (5th Cir. 1972).
96. [The maintenance and cure obligation] covers all injuries and ailments incurred

without misconduct on the seaman's part amounting to ground for forfeiture, at least
while he is on the ship, "subject to the call of duty as a seaman, and earning wages as
such." . . . When the seaman's duties carry him ashore, the shipowner's obligation is
neither terminated nor narrowed. [Aguilar v. Standard Oil Co. of N.J., 318 U.S. 724,
732 (1943).]

See also Warren v. United States, 340 U.S. 523 (1951).
97. See 46 U.S.C. § 701 (1939).
98. Haughton v. Blackships, Inc., 462 F.2d 788 (5th Cir. 1972).
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to benefit by setting off such income in mitigation of his responsibility
as a tortfeasor. 9'

DE FACTO SEAMEN

The revolution in harbor worker litigation ushered in by Seas Ship-
ping Co., v. Sieracki,00 which extended the seaman's warranty of sea-
worthiness to longshoremen on the premise that their shipboard activity
is in reality "seamen's work," may have been checked somewhat by a
1972 amendment to the Longshoremen's and Harbor Workers' Com-
pensation Act which denies to covered longshoremen and shipyard
workers a third person action against the vessel they are servicing when
their injury is caused by (a) the negligence of fellow employees, or (b)
the unseaworthiness of the vessel unrelated to vessel negligence. 10 The
amendment carefully preserves the harbor worker's traditional privilege
of prosecuting a negligence action against the vessel and its owners. 102

This legislation effectively cancels out the much-criticized Sieracki
doctrine in most harbor worker cases0 3 arising on or after November
26, 1972.104 Whether this will result in a substantial reduction in the
volume of harbor worker litigation remains to be seen. The simultane-
ous abolition of the shipowner's implied indemnity remedy against the
harbor worker's employer, better known as the Ryan doctrine,' may
have the dubious effect of promoting subrogation claims by compensa-

tion carriers who were previously intimidated into inactivity by the
prospect of having to indemnify the shipowner in full against any recov-

ery by the claimant and to pay the shipowner's legal expenses in defend-

99. Id. at 791.
100. 328 U.S. 85 (1946).
101. 33 U.S.C. § 905(b) (1972), amending 33 U.S.C. § 905 (1927).

102. For citations of pre-Sieracki cases, see Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 413

n.6 (1953).
103. The 1972 amendment by its own terms seems to be limited to actions against vessels by

persons providing "stevedoring services" and "ship building or repair services" whereas Sieracki-

type actions have been successfully prosecuted by other types of maritime workers who cannot be

treated as crew members for Jones Act purposes. M. NORRIS, THE LAW OF MARITIME PERSONAL
INJURIES § 7 (2d ed. 1966). See Burns v. Anchor-Wate Co., 469 F.2d 730, 733 (5th Cir. 1972),

involving a shoreside "tally-man" employed to count and measure pipe aboard barges who was

declared by the court to be a Sieracki seaman.
104. The Longshoremen's and Harbor Workers' Compensation Act Amendments of 1972

provide that they shall become effective thirty days after the date of enactment, which was October
27, 1972. 33 U.S.C.A. § 901 (Supp. 1973).

105. Ryan Stevedoring Co., Inc. v. Pan-Atlantic S.S. Corp., 350 U.S. 124 (1956). The 1972

amendments provide that "the employer shall not be liable to the vessel for such damages directly
or indirectly and any agreements or warranties to the contrary shall be void." 33 U.S.C. § 905(b)
(1972).
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ing the claim as well.' ° In any event, the huge backlog of pre-
amendment claims makes any shelving of the Sieracki and Ryan doc-
trines premature. These cases will, no doubt, occupy the attention of the
courts for years to come.

The batch of harbor worker cases reaching the Fifth Circuit during
the survey period reveals that the doctrinal bones in this department of
maritime law have been pretty well picked clean. Proper application of
25 years of doctrinal accumulation, however, presented the Fifth Circuit
with a wide range of problems.

How do you explain to a jury that "the isolated, personal negligent
act" of a fellow longshoreman will not produce shipowner liability to
his co-worker who is injured by that act, 107 whereas the extension of that
same act through repetition so that it is transformed into an improper
work method 0 or, in the language of the Fifth Circuit, a "congeries of
acts" 0 will result in unseaworthiness and liability? That this is not an
easy task is conceded by the court in Kyzar v. Vale De Ri Doce Navega-
cai, S.A."' It then resorts to the unusual expedient of including a model
charge in its opinion"' while admonishing the trial courts that they must
guard against giving their juries the impression that the concurrence of
act and injury is the relevant distinction rather than the character of the
negligent act itself. The jury should be directed to inquire whether the
negligent act is "traceable to a time prior to injury and therefore linked
to the condition of the vessel or its crew."" 2

Another Usner-related question arose in an appeal by a shipowner
whose vessel was found unseaworthy because of an excessive concentra-
tion of carbon monoxide in a cargo hold being worked by longshore-
men."' The shipowner contended that the poisoning of the longshore-
men was due to the operational negligence of the stevedore superintend-
ent who failed to remove his gang from the hold after the carbon monox-
ide reading reached the danger level. The court properly concluded that
the presence of the carbon monoxide in dangerous quantities constituted
a hazardous condition of the working area and an unseaworthy condi-

106. See discussion in McClendon v. Charente S.S. Co., 348 F.2d 298-(5th Cir. 1965). The
compensation carrier is also the stevedore's liability carrier in most instances.

107. Usner v. Luckenbach Overseas Corp., 400 U.S. 494, 500 (1971).
108. Id. at 499.
109. Robinson v. Showa Kaiun K.K., 451 F.2d 688, 690 (5th Cir. 1971).
110. 464 F.2d 285 (5th Cir. 1972).
II1. Id. at 293.
112. Id. at 292.
113. Carey v. Lykes Bros. S.S. Co., 455 F.2d 1192 (5th Cir. 1972).
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tion which gave rise to vessel liability irrespective of operational negli-
gence.

Other points considered by the court included the following:
(1) Violation of a federal safety regulation pertaining to longshore-

men, whether flagrant or merely technical, renders the vessel being
worked unseaworthy if "the injury could not have occurred without the
breach of the regulation.""' 4

(2) The Ryan doctrine warranty of workmanlike service is owed by
the federally-owned Panama Canal Company, which requires that all
vessels transiting the canal employ its personnel to perform linehandling
services." 5

(3) The violation of federal safety regulations by a shipyard which
supplied excessive shoreside steam pressure to a vessel's steam system
with the result that a hot water tank exploded causing injuries to two
workers and the death of a third, did not constitute a breach of the
implied warranty of workmanlike service where the shipowner "was
guilty of conduct on its part sufficient to preclude recovery," because
the ship's safety valves were defective and permitted the dangerous
buildup of steam pressure."'

(4) While the warranty of seaworthiness does not extend to a "tran-
sitory condition" created by repair work performed by a shipyard which
has exclusive custody and control over the vessel being repaired," 7 it
does apply to an accumulation of water and oil in the bilge of a ship of
several hours duration which resulted in injury to a workman required
to stand in it."' In this context the court says "transitory" means "in-
stantaneous,"" 9 and the presence of the oil and water in a work area
for a significant period of time, even though it is a byproduct of the
repair work, removes it from the scope of the "transitory condition"
exception.

114. Denny v. Jugoslavenska Oceanska Plov., Kotor Yugoslavia, 455 F.2d 1277 (5th Cir.
1972).

115. Sandoval v. Mitsui Sempaku K.K. Tokyo, 460 F.2d 1163 (5th Cir. 1972).
116. Garner v. Cities Serv. Tankers Corp., 456 F.2d 476 (5th Cir. 1972). See Villareal,

Fourteen Years With Conduct Sufficient to Preclude Indemnity, 4 J. OF MARITIME L. & COMM.
309 (1973).

117. Moye v. Sioux City & New Orleans Barge Lines, Inc., 402 F.2d 238, 241 (5th Cir. 1968)
(Brown, C.J., concurring).

118. Rogers v. United States, 452 F.2d 1149 (5th Cir. 1971).
119. Id. at 1154 n.4.
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