
TORTS-DISTRIBUTION OF JUDGMENT AMONG
TORTFEASORS-AN APPROACH OF FAIRNESS AMONG

THE PARTIES

In Dole v. Dow Chemical Co.,' the Court of Appeals of New York
enunciated the long awaited abolition of the dichotomy which existed
between active and passive negligence. Prior to Dole the rule in New
York had been that an actively negligent tortfeasor could not implead
another passively or actively negligent tortfeasor for indemnity, whereas
a passively negligent tortfeasor could implead another who was actively
negligent. Thus, under this previous distinction, an actively negligent
tortfeasor could not implead another who might be found to be partially
responsible for the plaintiff's injury.'

In Dole the employer of the plaintiff's husband used a chemical man-
ufactured by Dow to fumigate the employer's grain storage bin. Later
the employer directed plaintiff's husband to clean the storage bin, and
as a result of his exposure to the dangerous fumigant he died. Plaintiff
then brought suit against Dow alleging that Dow had failed to label the
poisonous fumigant properly and had failed to issue proper instructions
on its use. Dow answered, alleging that the product had been properly
labeled, that proper instructions had been issued, and that the deceased's
own negligence caused his death. Dow then sought to implead the de-
ceased's employer upon the theory that the employer's negligence
caused the employee's death, since the employer failed to read or follow
the instructions supplied by Dow. The lower court dismissed Dow's
third-party claim against the employer, indicating the active negligence
of Dow prohibited the impleading of another who might have been
responsible for the death of the employee. However, the Court of Ap-
peals of New York reversed and allowed the third-party complaint,
stating that it would no longer recognize the distinction between active
and passive negligence in the assertion of third-party claims.' Now the
defendant can seek partial as well as complete indemnification,4 and, in
effect, the court established a right of indemnification based upon the
comparative negligence of the defendants.'

I. 30 N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972).
2. McLaughlin, Supplementary Practice Commentary, N.Y. Civ. PRAC. LAW &

RULES § 1007, at 78, 79 (McKinney Supp. 1972) [hereinafter cited as N.Y.C.P.]. See Putvin v.
Buffalo Elec. Co., 5 N.Y.2d 447, 455, 158 N.E.2d 691, 695, 186 N.Y.S.2d 15, 21 (1959).

3. 30 N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972).
4. 47 N.Y.L. REV. 815, 820 & nn. 36-37 (1972). See 30 N.Y.2d at 148-49, 282 N.E.2d at 292,

331 N.Y.S.2d at 386.
5. 47 N.Y.L. REV. 815, 820 (1972).
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In order to gain a better comprehension of the holding of the Dole
decision, it will be necessary to consider briefly the differences between
indemnity and contribution. It has been said that contribution is merely
a form of indemnity, and also that indemnity is an extreme form of
contribution, thus emphasizing a close relationship between the con-
cepts. But there are several fundamental distinctions between the two.
Generally it can be said that contribution distributes the judgment given
the plaintiff among the joint tortfeasors by requiring each to pay his
proportionate share, while indemnity shifts the entire judgment from
one tortfeasor who has been compelled to pay it to the shoulders of
another tortfeasor who should bear this judgment instead.'

It has been said that there can be no indemnity or contribution
between joint tortfeasors.7 This rule seems embedded in the unwilling-
ness of the courts to aid those persons whose conduct has not measured
up to legal standards. Further justifications which have been offered for
this distinction are that the non-access to the courts operates as a pun-
ishment for one's past misconduct, it discourages prospective improper
activity of a similar nature, and it gives the courts the opportunity to
examine more important matters involving transactions which do not
flout the law.8 However, the exceptions to this so-called general rule are
so numerous that it can no longer be said to be general.'

One major exception is that recovery through indemnity between joint
tortfeasors depends upofi different qualities of negligence, so that there
can be no contribution or indemnification between active tortfeasors;
but where a passively negligent tortfeasor is compelled to pay damages
which were primarily caused by the active negligence of another tortfea-
sor, the active tortfeasor may be held liable for contribution or indemn-
ity to the passive tortfeasor.'0 The justification for the exception and the

6. Comment, Contribution and Indemnity in California, 57 CALIF. L. REV. 490, 492 (1969).
7. Merryweather v. Nixan, 8 Term. Rep. 186, 101 Eng. Rep. 1337 (K.B. 1799).
8. Leflar, Contribution and Indemnity Between Tortfeasors, 81 U. PA. L. REV. 130, 132-34

(1932).
9. Id. at 130. There may be indemnity in favor of one who is held responsible solely by

imputation of law because of his relation to the actual wrongdoer, as where an employer is held
vicariously liable for the tort of his servant. Likewise, where one is directed or employed by another
to do an act not manifestly wrong, or is induced to act by the misrepresentations of another.
Contribution is uniformly allowed in most states by statute. See W. PROSSER, LAW OF
TORTS §§ 50-51 (4th ed. 1971).

10. W. PROSSER, LAW OF TORTS § 52(4th ed. 1971). The active-passive negligence distinction,
used for determining whether indemnity or contribution will be allowed, has been recognized by a
large number of jurisdictions, including: California, Cahill Bros., Inc. v. Clementina Co., 208 Cal.
App.2d 367, 25 Cal. Rptr. 301 (1962); Illinois, Campbell v. Joslyn Mfg. & Supply Co., 65 II1.
App.2d 344, 212 N.E.2d 512 (1962); Michigan, Pelky v. State Sales, Inc., 210 F. Supp. 924 (E.D.
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resulting dichotomy between active and passive negligence is that the
courts had to find a way to do justice within the law so that one guilty
of an active or affirmative act of negligence would not escape liability,
while another who was only technically or passively responsible would
have to assume complete liability."

However, the dichotomy has been met with less than complete ap-
proval by some writers.' In rebuttal to the so-called justified distinction
between active and passive negligence, it has been said that the right of
one tortfeasor to recover all or part of a judgment rendered against him
from another responsible tortfeasor should be viewed in light of the
tremendous growth of the law of negligence. 3 Vast changes have oc-
curred in the characteristics of negligence actions so that legal negli-
gence no longer embodies a mere concept of misbehavior. The shift in
emphasis should be to compensate for injuries and to distribute the
judgment among those responsible." New York has made attempts
through statutory enactments to provide for the distribution of judg-
ments among defendants, but these attempts have fallen quite short of
the rule enunciated in Dole. 5

In its examination of the active-passive negligence distinction the
court in Dole indicated that it was based upon artificial standards, most
of which were termed factual disparities. Coupling these factual dis-

Mich. 1962); and Tennessee, American Gas Co. v. Billingsley, 195 Tenn. 448, 260 S.W.2d 173
(1953). It must be noted that the active-passive negligence test is used solely for a limited function
in California. Where there is a contractual relationship between the parties, and a promise to
indemnify may be implied, the test is used to determine if the one seeking indemnity is barred from
recovery by participation in the act. See Comment, Contribution and Indemnity in California, 57
CAL. L. REV. 490, 509 (1969). This active-passive negligence distinction was well stated in Builder's
Supply Co. v. McCabe, 336 Pa. 322, 325, 77 A.2d 368, 370 (1951). The court there said that

[t]he right to indemnity rests upon a difference between the primary and the secondary
liability of two persons each of whom is made responsible by the law to an injured party.
It is a right which enures to a person who, without active fault on his own part, has been
compelled, by reason of some legal obligation, to pay damages occasioned by the initial
negligence of another, and for which he himself is only secondarily liable. The difference
between primary and secondary liability is not based on a difference in degrees of
negligence or on any doctrine of comparative negligence-a doctrine which, indeed, is
not recognized by the common law. . . . It depends on a difference in the character or
kind of the wrongs which cause the injury and in the nature of the legal obligation owed
by each of the wrongdoers to the injured person.

I1. 65 COLUM. L. REV. 123, 124 (1965).
12. See notes 13-14 infra.
13. 65 COLUM. L. REV. 123, 124 (1965).
14. Id. at 124-25.
15. See N.Y.C.P. § 3019(b) (McKinney 1963) (by cross-claim); N.Y.C.P. § 1007 (McKinney

1963) (by impleader); Sigel, Dole v. Dow Chemical Co. and Its Ramifications, N.Y.C.P. § 3019,
at 205, 214-15 (McKinney Supp. 1972) (by separate action).

16. See 30 N.Y.2d 143, 147, 282 N.E.2d 288, 292, 331 N.Y.S.2d 382, 386 (1972). The artificial



MERCER LAW REVIEW

parities with the aim of fairness of loss distribution between defendants,
the court concluded that the distinction is not truly a valid one. Where
some third party is found to be responsible for a part, but not all, of
the negligence with which a defendant is charged for damages, the de-
fendant should be allowed to recover for that part from the third party.
The court found that this was nothing more than a logical extension of
the prior practice of allowing a tortfeasor, whose negligence was deemed
minor, complete indemnity from a tortfeasor whose negligence, by com-
parison, was substantial. This partial indemnification was viewed as
being different in degree, and not in kind, from the older method of
weighing and determining active and passive negligence. 7 In fully sub-
stantiating its decision, the court stated that the deciding factor was the
"fairness as between the parties."'" Therefore, "[t]o reach that end
[fairness] there must necessarily be an apportionment of responsibility
in negligence between those parties."' 9 The holding of Dole has been
more fully explained as permitting "apportionment of damages among
joint or concurrent tortfeasors regardless of the degree or nature of the
concurring fault." 20

In considering the effect of Dole in New York, it is enlightening to
examine the law in Georgia concerning this subject. In Central of Geor-
gia Railway v. Macon Railway & Light Co.,21 the Georgia courts recog-
nized this active-passive negligence distinction by allowing a passive
joint tortfeasor to maintain an action for contribution or indemnity,
while an active tortfeasor was barred. Subsequent to Central of Georgia
Railway, the Georgia legislature enacted legislation to deal with prob-
lems of shared liability in judgments granted to a plaintiff.22 This statute
allowed contribution where there was a joint judgment against two or

standards were based upon a differential in quality of responsibility as between defendants. Under
such standards, where a party was less culpable than the principal wrongdoer, there could be
indemnity, although both were equally liable to the person injured. See also McFall v. Compagnie
Mar. Beige, 304 N.Y. 314, 107 N.E.2d 463 (1952); Bush Terminal Bldgs. Co. v. Luckenbach S.S.
Co., II App. Div. 2d 220, 202 N.Y.S.2d 172 (1st Dept. 1960).

17. See 30 N.Y.2d at 148, 282 N.E.2d at 292, 331 N.Y.S.2d at 387 (1972). See also McFall v.
Compagnie Mar. Beige, 304 N.Y. 314, 107 N.E.2d 463 (1952).

18. See 30 N.Y.2d at 149, 282 N.E.2d at 294, 331 N.Y.S.2d at 387.
19. Id. at 147, 282 N.E.2d at 292; 331 N.Y.S.2d at 386.
20. Kelly v. Long Island Lighting Co., 31 N.Y.2d 25, 27, 286 N.E.2d 241, 243, 334 N.Y.S.2d

851, 854 (1972).
21. 140 Ga. 309, 78 S.E. 931 (1913).
22. GA. CODE ANN. § 105-2012(2) (Rev. 1968): "Ifjudgment is entered jointly against several

trespassers, and is paid off by one, the others shall be liable to him for contribution." This section
also applies to torts generally, with trespassers being synonymous with tortfeasors. See Southern
Ry. v. Rome, 179 Ga. 449, 176 S.E. 7 (1934).
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more joint tortfeasors and one tortfeasor paid more than his pro rata
share.23 Georgia later amended the statute "to provide for contribution
where the several trespassers are not jointly sued. .. ."'z An actual
judgment need not be obtained before a contribution action can be
maintained.25 Since the passage of this amendment, the Georgia courts
have not ruled upon their maintenance of the active-passive negligence
distinction. However, it would seem that this distinction is no longer
valid in Georgia.

The clarity of Georgia's contribution statute leaves much to be de-
sired. 6 However, when coupled with Georgia's Civil Practice Act 7 the
resultant seems to dispose of the necessity of a judicial burial of the
active-passive negligence distinction as was accomplished in New York
by Dole.

Read together, these statutes appear to give a defendant the substan-
tive and procedural rights necessary for bringing in any party responsi-
ble to the defendant for damages sought by the plaintiff. The rights
given to defendants in Georgia appear quite similar to those rights of
partial indemnification 8 among defendants granted by the New York
courts in Dole. Thus it may be said that Georgia was several steps ahead
of New York in this respect.

While Dole dealt with the inequality in allowing contribution or in-
demnity among defendants, it raised the very serious problem of the
eventual abolition of contributory negligence in New York. Since New
York recognizes contributory negligence,the court's decision in Dole
allows partial indemnity between two negligent defendants, while New
York's contributory negligence doctrine29 totally precludes a negligent
plaintiff from recovery from a negligent defendant. Barring the injured-
but-negligent plaintiff fails to distribute the loss as between those found
responsible, as Dole purports to do. Thus, maintenance of the contribu-

23. See Powell v. Barker, 96 Ga. App. 592, 101 S.E.2d 113 (1957).
24. See Ga. Laws, 1966, p. 433; GA. CODE ANN. § 105-2012(1) (Rev. 1968): "Where the

tortious act does not involve moral turpitude, contribution among several trespassers may be
enforced just as if they had been jointly sued."

25. See Reynolds v. Southern Ry., 320 F. Supp. 1141, 1144 (N.D. Ga. 1969).
26. This author suggests that a statute could be drafted with greater clarity so as to enumerate

the rights of contribution. Some states have drafted their statutes with such particularity. See ARK.

STAT. ANN. 3B §§ 34-1001 to -1009 (1962).
27. See GA. CODE ANN. § 8 1A-I 14(a) (Rev. 1972). Under the Civil Practice Act, a defendant

may seek to implead "a person not a party to the action who is or may be liable to him for all or
part of the plaintiffs claim against him." Id.

28. See authorities cited note 4 supra.
29. McLaughlin, Supplementary Practice Commentary, N.Y.C.P. § 1007, at 78, 80 (McKin-

ney Supp. 1972).
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tory negligence doctrine prohibits fulfillment of Dole's goal. Of course,
this anomaly does not exist in Georgia which has long adhered to the
doctrine of comparative negligence. 0

Dole is a tremendous step forward in providing for adequate loss
distribution among tortfeasors. Such permissable impleading of poten-
tially responsible tortfeasors might tend to reduce the number of out-
of-court settlements, 3 but as between defendants, Dole established the
best means of allocating loss distribution. The result in Dole in no way
limits the plaintiff's rights; it merely influences the extent to which one
tortfeasor can recover against other tortfeasors. This may also be help-
ful to the plaintiff who mistakenly sued the defendant with the least
monetary reserves. Furthermore, if the jury has to determine precise
proportions of responsibility on the defendant's side, it really ought to
determine precise responsibility on all sides. Despite Dole's injection of
comparative negligence among defendants, it must be remembered that
the anticipated result of an action for damages is to compensate the
plaintiff for his injury. With this consideration in mind, it must be
emphasized that the progress of New York law has not yet reached its
logical conclusion. Progress can only be effectuated by the adoption of
a comparative negligence doctrine across the board. Adoption of such
a doctrine would fulfill the present notions of fairness which Dole set
out to establish.

WILLIAM G. BOYD

30. See GA. CODE ANN. § 105-603 (Rev. 1968). See also Central of Ga. Ry. v. Larsen, 19 Ga.
App. 413, 91 S.E. 317 (1917).

31. McLaughlin, Supplementary Practice Commentary, N.Y.C.P. § 1007, at 78, 80 (McKin-
ney Supp. 1972). This new law may chill prospects of settlement. Suppose that X and Y could be
found to be jointly and severally liable to P for $1,000,000. Why should X settle with P for $400,000
if Y may thereafter implead X and cross-claim for partial indemnity or seek contribution from X,
thus potentially increasing X's liability above the amount for which he had originally settled?
Unless both defendants settle with the plaintiff, the risk inherent in a settlement by one defendant
may become enormous. The "chill-of-settlement" prospect exists in Georgia by virtue of a statute
specifically providing for the survival of contribution in the event of compromise or settlement.
GA. CODE ANN. § 105-2012(l) (Supp. 1972).


