
CONSTITUTIONAL LAW-DOUBLE
JEOPARDY-PREMEDITATED MURDER AND FELONY

MURDER TREATED AS ONE OFFENSE UNDER THE
THEORY OF CONTINUING JEOPARDY

Nathan Jackson was charged with first degree murder for the death
of a policeman in a gunfight following an armed robbery of a New York
hotel. The trial judge charged the jury as to both premeditated and
felony murder. The jury was also instructed that if a verdict were
reached on either charge it was not to answer the other charge. The
defendant's attorney made no objection to these instructions. The jury
found the defendant guilty of premeditated murder and did not return
a verdict concerning the felony murder charge. This conviction was
affirmed by the New York Court of Appeals,' and certiorari was denied
by the United States Supreme Court.'

A federal habeas corpus proceeding was then begun which culminated
in a decision by the United States Supreme Court which declared as
unconstitutional the practice which permitted a jury to determine the
voluntariness of a confession after hearing its contents.' The state was
extended the option of giving Jackson a hearing on the voluntariness of
his confession or according him a new trial. The latter course was
chosen over the defendant's objections alleging former jeopardy. He was
retried on the same indictment; evidence was introduced to show both
felony and premeditated murder; and the jury was given the same in-
structions as in the first trial. This time Jackson was found guilty of
felony murder and no verdict was returned as to the charge of premedi-
tated murder. The New York Court of Appeals affirmed the conviction
holding that no constitutional right against double jeopardy had been
violated.' On appeal from a denial of an application for habeas corpus
by the United States District Court,' the United States Court of Ap-
peals for the Second Circuit affirmed the conviction in United States
ex rel. Jackson v. Follette.' The court of appeals held that the petitioner
had not been subjected to double jeopardy upon being retried for felony

I. People v. Jackson, 10 N.Y.2d 780, 177 N.E.2d 59, 219 N.Y.S.2d 621 (1961).
2. Jackson v. New York, 368 U.S. 949 (1961).
3. Jackson v. Denno, 378 U.S. 368 (1964).
4. People v. Jackson, 20 N.Y.2d 440, 231 N.E.2d 722, 285 N.Y.S.2d 8 (1967), cert. denied.

391 U.S. 928 (1968).
5. Jackson v. Follette, 332 F. Supp. 872 (S.D.N.Y. 1971).
6. 462 F.2d 1041 (2d Cir. 1972). The case was heard before Circuit Judges Kaufman, Mans-

field, and Oakes. Judge Oakes delivered the opinion of the court, and Judge Mansfield filed a
separate concurring opinion.
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murder, as he had not been acquitted of felony murder at the first trial;
he had suffered no evidentiary prejudice due to a second trial on both
charges; and he had made no objection at the first trial to allowing the
jury to remain silent as to one of the charges if it reached a verdict on
the other.7

When the right against double jeopardy was included in the fifth
amendment of the United States Constitution, it was by no means a
newly conceived creation. Blackstone had previously written that:

[Tihe plea of auterfoits acquit, or a former acquittal, is grounded on
this universal maxim of the common law of England, that no man is
to be brought into jeopardy for his life, more than once for the same
offense. And hence . . . when a man is once fairly found not guilty
upon any indictment, or other prosecution, . . . he may plead such
acquittal in bar of any subsequent accusation for the same crime.8

In spite of the simple language of the Constitution9 and the fact that this
concept has been recognized for centuries, the right against double jeop-
ardy has provided one of the most complex and difficult matters of
interpretation and application with which American courts have dealt.

In United States v. Ball0 the Court created an exception to the double
jeopardy clause by expressly rejecting the contention that the constitu-
tional provision prevented a second trial when a conviction had been set
aside. The Court held that "[a] defendant, who procures a judgment
against him upon an indictment to be set aside, may be tried anew upon
the same indictment .. . for the same offense of which he had been
convicted."" Ball has been described as having formulated the "concept
of continuing jeopardy."' 2 The reasoning of this concept is based on the
theory that the same jeopardy which attached in the first trial continues
in the second trial as that jeopardy does not end until there is an acquit-
tal or the conviction is finalized.'

Another concept which has been used by the courts to justify a new
trial after a successful appeal is the waiver theory. Under this theory
the new trial is regarded as a second jeopardy, but the appellant is

7. Id.
8. 4 W. BLACKSTONE, COMMENTARIES * 335.
9. "[N]or shall any person be subject for the same offense to be twice put in jeopardy of life

or limb." U.S. CoNST. amend. V. For the history of how the double jeopardy provision became a
part of the fifth amendment, see Green v. United States, 355 U.S. 184, 201 (1957).

10. 163 U.S. 662 (1896).
II. Id. at 672.
12. Price v. Georgia, 398 U.S. 323, 326 (1970), see Green v. United States, 355 U.S. 184, 189

(1957).
13. Green v. United States, 355 U.S. 184, 189 (1957).
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deemed to have waived the right to plead former jeopardy by having
sought to have the conviction set aside. 4 In Kepner v. United States5

Mr. Justice Holmes, in his dissent, launched an attack on the waiver
theory and espoused his own version of continuing jeopardy. 6 Kepner
involved a statutory double jeopardy provision applicable in the Philip-
pines. The Court held that the provision barred the government from
appealing an acquittal in a criminal prosecution. Mr. Justice Holmes,
dissenting, took the view that until the action against the accused had
become final, there was only one continuing jeopardy. Thus the accused
could be retried after the reversal of the acquittal on the government's
appeal, as the second trial was part of the original action. 7 Perhaps it
was due to the manner in which Mr. Justice Holmes sought to use the
principle of continuing jeopardy that years were to pass before it was
openly advanced by the Court again. 18

Palko v. Connecticut9 concerned a statute which gave the state, with
the consent of the trial court, the same right of appeal as the accused.
The Court rejected the appellant's contention that this violated his right
against double jeopardy and held that the double jeopardy provision of
the fifth amendment was not applicable to the states through the due
process clause of the fourteenth amendment.

In 1957, the Court held in Green v. United States2 ° that the appellant
could not be retried for first degree murder, when the jury had remained
silent on that charge and instead convicted him of second degree murder
which was overturned on appeal. The Court stated that "[wihen given
the choice between finding him guilty of either first or second degree
murder it [the jury] chose the latter. . . . In this situation the great
majority of cases in this country have regarded the jury's verdict as an
implicit acquittal on the charge of first degree murder."'" The Court
pointed out that an acquittal or conviction is not necessary to afford a

14. Id. See, e.g., Brewster v. Swope, 180 F.2d 984 (9th Cir. 1950); Cross v. Commonwealth,
195 Va. 62, 77 S.E.2d 447 (1953): Smith v. State, 196 Wis. 102, 219 N.W. 270 (1928).

15. 195 U.S. 100 (1904).

16. Id. at 135-38.
17. Id.
18. See 462 F.2d at 1046 n. 8. In Trono v. United States, 199 U.S. 521 (1905), a case involving

the same statute as Kepner and a similar statement of facts, the Court employed the waiver theory
to reach the result which Mr. Justice Holmes had urged in Kepner. Trono has since been limited
by Green.

19. 302 U.S. 319 (1937). Here the appellant had been convicted of first degree murder and
sentenced to death, following the reversal of his conviction for second degree murder on an appeal
by the state due to errors in the admission of evidence.

20. 355 U.S. 184, 189 (1957).
21. Id. at 190. But see 462 F.2d at 1045 n. 7.
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defendant a valid plea of former jeopardy in a second trial on the same
charge. "[A] defendant is placed in jeopardy once he is put to trial
before a jury. .... *22 Since the jury had been given an opportunity to
return a verdict and nothing had prevented it from doing so, yet it
remained silent on the charge of first degree murder, Green's jeopardy
for that offense ended when the jury was discharged without his con-
sent .

23

Twelve years later Benton v. Maryland4 overruled Palko, holding
that the prohibition against double jeopardy was a fundamental right
which was applicable to the states through the fourteenth amendment.
The following year the Court gave Benton retroactive effect in Ashe v.
Swenson.25

Applying this principal to a state criminal action, the Court held in
Price v. Georgia2

1 that the defendant could not be tried a second time
for murder after his conviction of the lesser-included offense of volun-
tary manslaughter had been reversed on appeal. The Court observed
that under the rule set forth in Ball, double jeopardy did not act so as
to bar the defendant's retrial for voluntary manslaughter. "However,
the first verdict, limited as it was to the lesser included offense, required
that the retrial be limited to that lesser offense. Such a result flows
inescapably from the Constitution's emphasis on a risk of conviction
and the . . . prior decisions of this Court. '27

The appellant in United States ex rel. Jackson, in making his plea of
former jeopardy, relied on the language of Price that the double jeop-
ardy clause "relates to a potential, i.e., the risk that an accused for a
second time will be convicted of the 'same offense' for which he was
initially tried." 8 Using the dissent of Mr. Justice Fortas in Cichos v.
Indiana,29 Jackson argued that "[it is of no consequence whether the
silence of the jury on the . . . count amounted to acquittal. Petitioner
was put in jeopardy on that count and cannot again be tried on that
charge. ' 30 In further argument to support his plea, Jackson sought to

22. 355 U.S. at 188.
23. Id. at 191. See Wade v. Hunter, 336 U.S. 684 (1949). Green rejected the waiver theory.

355 U.S. at 191-92.
24. 395 U.S. 784 (1969). See 15 VILL. L. REV. 233 (1969).
25. 397 U.S. 436 (1970). See 23 VAND. L. REV. 835 (1970).
26. 398 U.S. 323 (1970).
27. Id. at 327.
28. Id. at 326.
29. 385 U.S. 76 (1966). In Cichos appellant, at his first trial, was convicted of reckless homicide

while the jury remained silent as to the charge of involuntray manslaughter. Following reversal on
appeal appellant was tried on the same charges in a second trial, and again was convicted of
reckless homicide.

30. 385 U.S. at 81.
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use the "implicit acquittal" reasoning of Green. The argument was
advanced in the alternative, that if there were no "implicit acquittal"
of felony murder, the second trial for felony murder was improper as
the jury had been discharged without his consent. Jackson alleged that
it failed to answer that charge, having been given an opportunity to do
so with no extraordinary circumstances appearing to prevent it from
doing so.

In writing for the court, Judge Oakes admitted that Jackson had been
''exposed to 'a risk of conviction' for felony murder at his first trial."',
However, he reasoned that the question before the court amounted to
whether the concept of "continuing jeopardy" referred to first degree
murder or was confined to the specific form of first degree murder, that
is, premeditated murder.3" The court was able to distinguish the deci-
sions which Jackson offered to support his contentions.3 Thus those
'decisions were of no help to the court in answering the issue at hand.
The court then attempted to determine whether there was only "one
continuing jeopardy" through a historical analysis of New York's law
of murder. 4 Judge Oakes concluded that historically, felony and pre-
meditated murder .were one offense, "[e]ven if they involved proof of
different facts, but one set of facts [as here] might suffice for conviction
of either offense." 35 Viewing these two forms of murder as one offense,
first degree murder, the concept of "one continuing jeopardy" would
apply uniformly. With this in mind the court sought to balance the
interests of the public and the appellant.3 The interest of the public "in
obtaining a verdict on a proper indictment" must be balanced with
avoiding an imposition of undue hardship upon the defendant by retry-
ing him on both charges, taking into consideration any opportunity he
may have had to avoid that situation." The appellant was never acquit-

31. 462 F.2d at 1045.
32. Id. at 1046.
33. Id. at 1045-48. In Price the second trial was barred by the conviction of a lesser-included

offense. Neither premeditated nor felony murder is a lesser included offense of the other. In Cichos
the two crimes involved proof of the same elements, so that proof of one offense amounted to proof
of the other. Premeditated and felony murder require proof of different elements. Green was
distinguished as involving two offenses (first and second degree murder). It was also pointed out
that in the present case circumstances did arise (the court's instructions) which prevented the jury
from answering the charge of felony murder.

34. 462 F.2d at 1047-49.
35. Id. at 1049.
36. "[Tlhe continuing jeopardy principle appears to rest on an amalgam of interests-e.g.,

fairness to society, lack of finality, and limited waiver among others." Price v. Georgia, 398 U.S.
323, 329 n. 4 (1970).

37. 462 F.2d at 1049.
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ted of felony murder. All evidence which was admitted to prove one
form of murder was also admissible to prove the other. Thus the retrial
for both forms of murder did not cause the appellant any evidentiary
prejudice. Neither did Jackson's attorney object to that part of the
charge allowing the jury to remain silent as to one charge, nor did he
request a special verdict.

The court concluded that fairness to society demands that a verdict
be obtained on a valid indictment "[w]here there has been no conviction
of a lesser-included offense . . . and where the cause for reversal of the
conviction of the co-equal offense is reversible error in the admission
of evidence . "..."-8 It was found that this did not amount to any
"substantial unfairness" to Jackson as he still would have been retried
for premeditated murder and "[r]etrial on the felony murder count did
not subject him to a greater penalty or stigma or greater embarrass-
ment, expense or ordeal."39

In his concurring opinion Judge Mansfield likewise concluded that
premeditated and felony murder were but two forms of one crime. He
pointed out that the situation which had arisen could have been avoided
by Jackson's attorney. However, any hint of requesting two verdicts had
been avoided in hope that the jury would find Jackson guilty of felony
murder and recommend life imprisonment. To Judge Mansfield this
constituted a consent to the trial judge's charge precluding a claim of
former jeopardy at a second trial following the prior conviction of pre-
meditated murder.40

Any attack on the court's decision must rest on the argument that
premeditated murder and felony murder are two separate crimes rather
than one single crime. Otherwise the Ball rule would bar any claim of
double jeopardy.

To support the contention that these are two distinct crimes, several
hypotheticals may be considered. Had Jackson been convicted of pre-
meditated murder in his first trial, but acquitted of felony murder, he
could not have been retried for felony murder.4 The retrial would have
been barred by the prior acquittal. However, he could have been tried
again for premeditated murder only. This separate treatment lends
some support to the contention that felony and premeditated murder are

38. Id. at 1050.
39. Id.
40. Id. at 1053. This consent was likened to that in the case of a mistrial or discharge of a

jury before a verdict is returned, which on retrial bars a plea of former jeopardy.
41. See United States ex rel. Bloeth v. Denno, 313 F.2d 364 (2d Cir. 1962), cert. denied, 372

U.S. 978 (1963).
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two separate offenses, even though both may be classified as first degree
murder.

Similarly, if in the first trial, Jackson had been found guilty of felony
murder and the jury had recommended life imprisonment, but had not
answered the charge of premeditated murder, it seems likely that a
second trial for premeditated murder would have been barred. A second
trial for premeditated murder under these circumstances would cer-
tainly seem to constitute a "substantial unfairness" as Jackson would
have been subjected to a potentially greater punishment. Although fe-
lony murder is not a lesser included offense of premeditated murder,
under these circumstances, the result would have been the same as if it
were.

Judge Mansfield's determination that there is but one crime relies
partially on Chief Judge Cardozo's conclusion in People v. Lytton" that
premeditated and felony murder are one offense rather than two offen-
ses because there is no need to charge them separately in the indictment.
The obvious flaw in this reasoning is pointed out by the Supreme
Court's statement in Green that "[t]he constitutional issues at stake here
should not turn on the fact that both offenses were charged to the jury
under one count. ' 43

The court of appeals, in reaching its decision, recognized that there
were other factors which also supported the contention that these were
two offenses." That felony murder requires an evidentiary proof differ-
ent from premeditated murder lends support to the claim that it is a
separate crime. Likewise, the fact that the potential punishment for both
crimes is different also contributes to this idea.

If Jackson could convince the Supreme Court that felony murder is
a separate crime from premeditated murder, it would be possible that
he might obtain a reversal of his conviction. However, even if the Court
could be so convinced, a reversal on the ground of former jeopardy
would have to be based solely on the notion that Jackson had been
"exposed to jeopardy. 145 Otherwise Wade v. Hunter would still stand
as a barricade to any successful appeal, because extraordinary circum-
stances (the judge's charge) had appeared which prevented the jury from
returning a verdict on the felony murder charge.46

Any attempt to circumvent Wade could be met quickly, as was done

42. 257 N.Y. 310, 314-15, 178 N.E. 290, 292 (1931).
43. 355 U.S. at 190 n. 10.
44. 462 F.2d at 1048-49, 1051.
45. See Cichos v. Indiana, 385 U.S. 76, 81 (1966).
46. 336 U.S. 684 (1949). See 355 U.S. at 191.
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in both of the written opinions, by pointing out that ample means and
opportunity were available for the defendant to avoid the situation com-
pletely. 7 In spite of this opportunity, it had been totally ignored.

Jackson's position would further seem to be hopeless, because in no
instance did he show that a retrial on both charges was prejudicial to
him or amounted to any unfairness. The court was careful to point this
out, and its decision rested largely on that fact."

The position which the court takes in this decision seems sound.
Many of the statements of law which the appellant urged as controlling
in this case were policy statements concerning the purpose of the fifth
amendment's double jeopardy provision but which could not factually
be applied to this case. The court was able to clearly distinguish these
cases on their facts. The position in which Nathan Jackson found him-
self was unique. A slight change in the factual situation could have easily
provided a different outcome. However, in view of prior decisions con-
cerning double jeopardy, the determination that there was but one of-
fense, and its analysis of the competing interests, the court was com-
manded to find there had been no infringement of the right against
double jeopardy. "The double-jeopardy provision of the Fifth Amend-
ment .. .does not mean that every time a defendant is put to trial
before a competent tribunal he is entitled to go free if the trial fails to
end in a final judgment."49

JEFF LIIPFERT

47. See 462 F.2d at 1049-50, 1052-53.
48. Id. at 1049-50.
49. 336 U.S. at 688.
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