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During recent years the function of ethics in corporate financial re-
porting has achieved an unprecedented degree of importance in the
business world. This has been due to a number of factors, not the least
of which is that today's ethical expectations tend to become tomorrow's
legal requirements. In recognition of the significance of ethics in finan-
cial reporting, a symposium on the subject sponsored by a number of
organizations having a special interest in the area of corporate finance'
was held in November, 1971, at the Seaview Country Club in Absecon,
New Jersey. This book summarizes the results of that symposium.

The papers and critiques presented at the symposium illuminate a
number of major points involved in the application of ethical standards
to financial reporting. Foremost among these are the following: (1) The
ever-increasing role of litigation as an instrument of ethical enforce-
ment; (2) Possible conflicts between the decision-making powers of
management officials and their vital role in financial reporting; (3) The
need for inclusion of financial forecasts as a formal element in the scope
of corporate financial reporting.

Until quite recently, accountants could frequently comfort themselves
with the thought that their own standards of professional ethics were
substantially more demanding than most legal requirements they were
likely to confront. Now, however, it appears that significant new ethical
standards are being created by judicial fiat.' Such standards thus carry

I. Graduate School of Business, Columbia University.
2. The sponsors included the American Institute of Certified Public Accountants, the Financial

Analysts Federation, the Financial Executives Institute, and the Robert Morris Associates. Var-
ious members of all these organizations, along with two attorneys, made presentations during the
symposium.

3. See, e.g., U.S. v. Simon, 425 F.2d 796 (2d Cir. 1969), cert. denied, 397 U.S. 1006 (1970):
Escott v. BarChris Constr. Corp., 283 F. Supp. 643 (S.D.N.Y. 1968). In Simon, the court of
appeals upheld a jury verdict of guilty rendered against two partners and an associate of a national
accounting firm. The three defendants had been indicted for violating the federal Mail Fraud
Statute and the 1934 Securities Exchange Act by willfully and intentionally certifying a financial
statement which contained material falsehoods. The language involved was in afootnote. In Escott
v. BarChris, the district court held a national firm of auditors liable for negligence in the compila-
tion of a certified financial statement and an S-I review of the statement in preparation for a
securities registration under the 1933 Securities Act. In many quarters, both holdings were consid-
ered very unusual on the facts involved.
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the force of law from the moment of their creation. This trend, which
has produced great confusion and dismay in the financial world,4 is a
natural result of the ascendancy of disclosure requirements in the federal
regulation of securities.' An acute awareness of the ever-present threat
of legal action is obvious in almost every contribution to the Seaview
symposium.6

In all fairness, however, it must be said that the participants in the
symposium were evidently far more concerned with recognizing and
solving ethical problems through their own initiatives than with finding
short-term methods of evading judicial intervention in corporate finan-
cial reporting.7 This is exemplified by the severe attacks on the clearly
illogical practice of permitting corporate management officials to play
major roles in the disclosure of financial information to shareholders
and the general public. Such officials have a natural interest in putting
the best possible light on the decisions they make, and this can easily
result in what may charitably be described as attempts to edit informa-
tion included in financial disclosures. All too often, accountants and
other involved parties find themselves in the position of unwitting
dupes-or tacit allies-of the management officials. By actively seeking
to overcome this problem, the symposium participants were moving
toward protecting not only themselves but also every person who may
read an annual corporate financial report or a securities prospectus.

The third point with which the symposium was principally concerned,
the inclusion of forecasts as an element of corporate financial reporting,
is especially intriguing. The Securities and Exchange Commission has
long taken an extremely dim view of financial forecasting, primarily on
the grounds that it not only is of uncertain validity but is also subject
to extensive manipulation. Nevertheless, most managers and investors
now seem to feel that "expected future performance is what is relevant,
that not a single historical transaction or event is relevant to decision-
making except insofar as it might directly influence a future cost or

4. The confusion has been accentuated by the rise in importance of rule l0b-5 of the 1934
Securities Exchange Act.

5. In the words of Professor Loss:
[Tihere is the recurrent them throughout these [securities] statutes of disclosure, again
disclosure, and still more disclosure. Substantive regulation has its limits. But "The truth
shall make you free."

L. Loss, I SECURITIES REGULATION 21 (1961).
6. See Sommer, The Accountant's Changing Legal Environment, in CORPORATE FINANCIAL

REPORTING: ETHICAL AND OTHER PROBLEMS 87 (John C. Burton ed. 1972) [hereinafter cited as
CORPORATE FINANCIAL REPORTING).

7. This approach could be viewed as one of enlightened self-interest. Certainly the best way to
avoid judicial action is to solve problems before they produce litigation.
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revenue, or provide a direct predictive basis for estimating a future cost
or revenue."

8

Many of the persons who attended the Seaview symposium evidently
had considerable sympathy for the proposition that the "minimization
of surprise" demands some form of financial forecasting. If this idea is
to attain fruition, it will do so only when the SEC and the public are
convinced that the ethical safeguards embodied in financial reporting
are strong enough to withstand the added strain. No participant in the
symposium seriously contended that the safeguards have yet achieved
that degree of respect.

Regrettably, the Seaview symposium did not directly consider the
role of lawyers in corporate financial reporting. Nevertheless, Professor
Burton's book provides members of the legal profession with a valuable
framework for a thorough and practical understanding of the ethical
problems that affect corporate financial reporting. Such a framework
is more vital now than ever before. For too long, many lawyers have
tended to dismiss the problem of ethics in corporate financial reporting
as an area with which they need be concerned only in behalf of clients.
This attitude has been distressingly evident even in lawyers who regu-
larly handle the registration of securities with the SEC, a procedure
which obviously requires great care and formality in the preparation of
relevant financial information. The reluctance of lawyers to give ade-
quate attention to the ethics of financial reporting may be the result of
the traditional refusal of courts to treat members of the bar as "experts"
in the same sense as that term is applied to accountants. Whatever the
reason, however, it is at least arguable that as far as attorneys are
concerned an unwarranted and artificial distinction has developed be-
tween the requirements of law and ethics in corporate financial report-
ing. Recent developments indicate that the time has passed when law-
yers could comfortably rely on the assertions of accountants and man-
agement officials, with little or no exercise of their own financial and
ethical judgment.9 The present attitude of the SEC suggests that the bar
faces even more startling developments."0

Many lawyers view this situation with great alarm. However, anyone

8. Brown, Ethical and Other Problems in Publishing Financial Forecasts, in CORPORATE FIN-
ANCIAL REPORTING 225, 226.

9. See Escott v. BarChris Constr. Corp., 283 F. Supp. at 689-92.
10. See SEC v. National Student Marketing Corp., Civil No. 225-72 (D.C.D.C., filed Feb. 3,

1972). An extremely significant portion of the SEC's complaint in this case alleges that White &
Case, a major New York law firm, had committed extensive violations of the federal securities
laws. The implications of this matter for lawyers are extremely serious.
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who reads this book should carefully note the following excerpt from
one of the symposium presentations. Although aimed primarily at ac-
countants, it seems equally applicable to every individual or organiza-
tion that might become involved in corporate financial reporting.

[W]hatever regulation has been imposed in regard to ethics has been
in the long-term interests of the investment world, certainly for the
consumer and ultimately for the firms themselves. Raising the level of
ethical standards cannot hurt the responsible firm or individual; it can
only sanction and strengthen the positions they have already taken in
the past. Higher ethical standards will, however, drive out of business
those unsavory unethical elements in its ranks. Therefore, I feel very
strongly that whatever we can do to bring about improved ethical
standards for the business we represent will be of benefit to all of us."

JOSEPH Epps CLAXTON

ASSISTANT PROFESSOR

WALTER F. GEORGE SCHOOL OF LAW

MERCER UNIVERSITY

11. Stern & Brown, Critique of the Olson, Parker, Nagel, and Creamer Papers, in CORPORATE

FINANCIAL REPORTING 191, 201.
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