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INTRODUCTION

American tort law is the current recipient of myriad pressures, both
real and imagined, from the institution of liability insurance. If this
institution offers avenues of change for the legal structure in general,
its impact must be particularly anticipated upon the already disfavored
doctrine of governmental immunity from tort liability. At this point, it
might logically be reasoned, liability insurance finds one of its greatest
potentials for effecting modification of the existing order.

In Georgia, some appear to believe that the time is ripe for such
modification. If so, a brief effort at summarizing both background and
present status seems in order. This treatment, limited to the law of local
government, is offered in that spirit.

BACKGROUND IN BRIEF

The doctrine of governmental immunity from tort liability in Georgia
is of historic origin. Although not expressly stated by constitutional
provision, the principle is viewed to have resulted from Georgia's 1784
adoption of the English common law.' Since at least that date, therefore,
the precept of sovereign immunity has shielded from general tort liabil-
ity both the state and its subordinate entities of local government.2 Thus,
immunity is the rule; liability is the exception.

For Georgia counties and municipalities, the above principles are
reflected in basic statutory formulations. "A county," the General As-
sembly has declared, "is not liable to suit for any cause of action unless
made so by statute."' Similarly, although more restrictively, munici-
palities are pronounced not liable "for failure to perform, or for errors
in performing, their legislative or judicial powers." 4 Despite the indi-

* Professor of Law, University of Georgia School of Law.

I. See the recent discussion of this point by the Georgia Supreme Court in Crowder v. Depart-
ment of State Parks, 228 Ga. 436, 185 S.E.2d 908 (1971), a decision which the court has later
characterized as presenting the occasion "to reiterate the doctrine of governmental immunity."
Koehler v. Massell, 229 Ga. 359, 361, 191 S.E.2d 830, 833 (1972).

2. See the discussion by the Georgia Supreme Court in Koehler v. Massell, 229 Ga. 359, 361-
62, 191 S.E.2d 830, 833 (1972).

3. GA. CODE § 23-1502 (1933).

4. GA. CODE § 69-301 (1933).
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cated potential for exceptions, therefore, the general rule is again that
of immunity.'

Against this summary background, and in the absence of legislative
developments to be discussed shortly, the presence of liability insurance
appears to have had little impact upon governmental immunity. An apt
presentation of this point was encompassed by the 1939 case of Ware
County v. Cason,6 a paying patient's action for personal injuries alleg-
edly caused by the negligence of a county hospital.7 The plaintiff recog-
nized the general requirement of statutory authority for bringing such
an action, but relied upon the county's procurement of liability insur-
ance for the protection of its hospital patients. Thus, the only purpose
of the suit was to fix the liability of the county, the plaintiff argued, so
that collection could then be made from the insurance company.'

The Georgia Court of Appeals refused to permit the presence of
insurance to play this crucial role in the litigation. If the county was not
legally subject to the suit,' and if the insurance company was not a party
to the case, the court reasoned that it was without power to fix the
liability of the former in order to promote collection from the latter. In
actuality, thought the court, it would be fixing the liability of the insur-
ance company by reason of the insurance policy purporting to indemnify
the county.' 0 Thus, the petition was viewed to set forth no cause of
action against the county and declared subject to general demurrer."

Ten years later, this same philosophy was adopted by the supreme
court in Arnold v. Walton,"2 a wrongful death action against members

5. For treatment of the general rule and the exceptions in respect to municipalities, see R.
SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA (1967).

6. 61 Ga. App. 15, 5 S.E.2d 597 (1939).
7. The county operated the hospital by virtue of constitutional amendment, but that amend-

ment made no provision for county liability.
8. Thus, the theory appeared to be that the presence of the insurance would preclude the

action's violating the immunity principle.
9. The court of appeals had already certified the question of the county's liability in the case

to the supreme court. In Ware County v. Cason, 189 Ga. 78, 5 S.E.2d 339 (1939), the supreme
court held the county immune whether the hospital was operated for charity or for profit, noting
that by virtue of statute the law of municipal tort liability was not the same on this point. "[But
there is no such statute relating to counties, and no statute making a county liable to suit for tort
based on negligence in operating a hospital causing injury to a pay patient therein." Id. at 79, 5
S.E.2d at 339-40.

10. "The court which passes upon the ultimate liability of the insurance company must also
decide on the existence and the amount of such liability, in the absence of statutory provision to
the contrary." 61 Ga. App. at 16, 5 S.E.2d at 597-98.

II. The lower court was held to have committed error in overruling the county's general
demurrer.

12. 205 Ga. 606, 54 S.E.2d 424 (1949).
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of a county power commission. 3 There the plaintiff sought to add as a
party defendant in the case the insurance company which had issued a
public-liability policy to the commission providing that the company
would not plead as a defense the county's legal immunity. 4 The court
first examined the manner in which the power commission was estab-
lished and maintained, and concluded that it constituted a county under-
taking.'" Accordingly, the suit was held to be one against the county
itself, which, in the absence of legislative authority, could not be main-
tained.'"

The court next focused upon the terms of the insurance contract,
observing the provision that the company was not subject to suit until,
either by judgment or settlement, the liability of the county was estab-
lished. 7 The court held this contract to be one between the insurance
company and the county and to confer no benefits upon members of the
general public. 8 The company's commitment not to plead the county's
immunity operated only between those two parties, 9 the court declared,
and did not estop the company from raising the county's immunity
against the plaintiff.'" Finally, the court could find no statutory authori-
zation for the joinder of the tort-feasor and the indemnity company in
the same action, nor for a direct action against the company before the
insured's liability had been determined. Citing the court of appeals'
opinion in Ware County v. Cason, the court concluded that "in the
absence of statutory provision to the contrary, an insurance company,
issuing an ordinary indemnity policy, cannot be joined as a party defen-

13. The petition alleged negligent exposure of the plaintiff's son to a high voltage transmission
line operated by the power commission.

14. The petition also alleged estoppel on the part of the insurance company by defending the
suit.

15. The court said that the property was owned by the county and that the commission had
been created by constitutional amendment as a county obligation. 205 Ga. at 608, 54 S.E.2d at
426.

16. The court concluded that the constitutional amendment which created the commission
made no provision for a suit against the county.

17. The policy also provided that no person had the right to join the company as a codefendant
in any action against the insured to determine the insured's liability. 205 Ga. at 610, 54 S.E.2d at
427.

18. "We cannot agree with the contention of the plaintiff in error to the effect that ... the
contract was one entered into for the purpose of protecting the public, including the plaintiff's son.
and for this reason the plaintiff has a legal and equitable interest in the performance of the
contract." Id. at 611, 54 S.E.2d at 428.

19. This commitment might only become operative, the court said, if, in some manner, a
judgment was obtained against the county or a settlement was made under the terms of the
contract. Id.

20. Nor would estoppel arise as a result of the company's furnishing counsel to defend the suit
as it was obligated to do under the terms of the policy.

1973]
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dant with a tort-feasor in order to 'fix the liability' of the insurance
company."'" Thus, the trial court's dismissal of the plaintiff's petition
was affirmed.

The appellate courts' decision in Ware County and Arnold are suffi-
cient to indicate the law's general reaction to the impact of liability
insurance upon the principle of governmental immunity from tort liabil-
ity. In the absence of express statutory provision, this impact appeared
minimal indeed. The fact of insurance itself did not render the immune
entity responsible, even for the purpose of triggering compensation from
the insurer. Nor did that fact alone render the insurer subject to suit,
either directly or with the immune entity, at the hands of the injured
party. Finally, the insurer's contractual pledge not to plead the entity's
immunity ran only to the party needing it least-the immune ent-
ity-and not to the party needing it most-the negligently injured indi-
vidual.

LEGISLATIVE MOVEMENT AND JUDICIAL REFINEMENT

The one clear message emerging from the described background was
the necessity of legislative action if liability insurance was to play a role
in the tort responsibility of local governments. To this point, however,
not a great deal has happened; both legislative and judicial activity have
been limited, and an effort to organize it will necessarily be sketchy.

The Statute of 1949

In 1949, the General Assembly took the first step by enacting a
statute which requires school boards of "counties, cities and indepen-
dent school systems" to arrange for the issuance of policies insuring
school children against injury or death in school bus accidents."2 "The
amount of such insurance shall be within the discretion of the respective
boards.

'23

Further, this statute authorizes the boards to have included in the
policies provisions insuring members of the general public against in-
jury, death, or property damage from the negligent operation of school
buses. This authorization is not to be construed to impose legal liability

21. 205 Ga. at 614, 54 S.E.2d at 429.
22. GA. CODE ANN. § 32-429 (Rev. 1969).
23. Id. "Where a bus is owned by the school board, the board shall pay the premium for such

insurance. Where the bus is not owned by the board, the premium shall be paid by the owner."
GA. CODE ANN. § 32-430 (Rev. 1969).

24. GA. CODE ANN. § 32-431 (Rev. 1969).
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upon the school boards, the statute declares, and "[w]herever an insur-
ance company issues a policy containing such a provision, the company
shall be estopped to deny its liability thereunder on account of the
nonliability of said board." 5

In one of the first cases arising under the statute, Krasner v. Harper,"
the plaintiff alleged injury from a collision with a negligently operated
school bus, and sought to sue the members of a county board of educa-
tion and an insurance company which had issued a policy to them. 7 In
sustaining the demurrer of the members of the county board, the court
of appeals held the petition ineffective as against the general immunity
principle.2" Either as a board or as individuals, the court held, no cause
of action had been stated against them. 29

In respect to the action against the insurance company, the court
viewed the 1949 statute to control its decision in the other direction.
Because the insurance policy was not attached to the petition, and be-
cause the company had filed only a general demurrer, 30 the court re-
stricted its focus to the language of the statute itself. The legislative
intent which it derived from this language envisioned policies under
which the insureds were school children and members of the general
public.3

1 "Thus," said the court, "the contract of insurance contem-
plated is a direct obligation to any member of the two classes specified
in the act to pay the damages sustained by such member as the result
of the negligent operation of the school buses."32 The court conceded

25. Id. "Such policies shall be filed with and retained by the respective school boards for the
benefit of the school children patronizing such buses and for the general public." GA. CODE ANN.
§ 32-433 (Rev. 1969).

26. 90 Ga. App. 128, 82 S.E.2d 267 (1954).
27. The plaintiff alleged specific acts of negligence on the part of the school bus driver and

negligence by the board of education in failing to discover the driver's incompetence before hiring
him.

28. The board's action was deemed county action and thus covered by the general immunity
statute.

29. Individual liability would depend upon a showing of malicious or wilful and wanton mis-
conduct, said the court, and the alleged negligence did not rise to that level.

30. The effect of that demurrer was to concede the plaintiff's allegation that the insurance
company had issued a policy "in compliance with the quoted provisions of the law for the benefit
of the school children and the members of the general public." 90 Ga. App. at 136, 82 S.E.2d at
273.
31. Only in a nominal sense, the court said, were the contracts of insurance between the

company and the school board. Indeed, "the school boards were not and are not in any danger of
financial loss resulting from the negligent operation of the buses, and this the General Assembly
knew by conclusive presumption at the time the present statute was passed." Id. at 136-37, 82
S.E.2d at 273.

32. Id. at 137, 82 S.E.2d at 273. The action against the insurance company "is not on the tort,
but on the contract by alleging the occurrence of the condition precedent required by the statute,

1973]
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the plaintiff's possible misjoinder of actions and parties, but viewed that
as a question to be raised by special demurrer. 3

Finally, the court responded to the insurance company's reliance
upon the supreme court's decision in Arnold v. Walton. 4 In that case,
it explained, no statute required the issuance of the policy nor provided
for its benefits to school children and the public.15 Instead, the language
of the policy itself had expressly designated the insured as the county
power commission, and the supreme court's interpretation was re-
stricted to that language.3 1

Accordingly, the court's holding in Krasner was that the plaintiff's
petition stated a cause of action as against the insurance company's
general demurrer .3  The procedural nature of the plaintiff's victory in
Krasner was well illustrated by litigation occurring several years later
and presenting a school bus driver's action against a county school
board's insurance carrier. Against the carrier's special and general de-
murrers, the plaintiff alleged that his bus collided with a third party, that
he paid the damages claimed by the third party, and that he was then
subrogated to the third party's right of action against the county's in-
surer. Upon the trial court's overruling of its demurrers, the insurer
appealed.

In State Farm Mutual Automobile Insurance Co. v. Jones," the
court of appeals emphasized three reasons why the plaintiff bus driver's
petition was not within the right of action established by Krasner.9

First, said the court, this petition failed to allege that the school board
had in fact obtained an insurance policy for members of the general
public." Because the 1949 statute only authorizes such coverage,4 the

damage sustained by the negligent operation of the school bus." Id. The court supported this
conclusion by noting that the 1949 General Assembly also amended the general contract statute
so as to expressly provide for recovery by third-party beneficiaries.

33. Here the company had filed only a general demurrer.
34. 205 Ga. 606, 54 S.E.2d 424 (1949). For discussion of the Arnold decision, see text accompa-

nying note 12, supra.
35. Here the insurance company's general demurrer conceded allegations on the existence of

these two points.
36. Here, said the court, "the statute itself expressly provided for the benefits to the public and

school children, and for nothing else." 90 Ga. App. at 138, 82 S.E.2d at 274.
37. The trial court's action in sustaining the demurrer was thus reversed. The court of appeals'

decision was affirmed without opinion by the supreme court in American Guar. & Liab. Ins. Co.
v. Krasner, 211 Ga. 142, 84 S.E.2d 46 (1954). For the eventual outcome of the Krasner litigation,
see text accompanying note 88, infra.

38. 98 Ga. App. 46, 104 S.E.2d 725 (1958).
39. The court designated the Krasner decision as its interpretation of the 1949 statute.
40. "There is no allegation here, as there was in the Krasner case, that the board did in fact

take out a policy of insurance for members of the general public." 98 Ga. App. at 57, 104 S.E.2d
at 734.
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petition's omission was fatal. 2 Second, the court denied the validity of
the plaintiff's claimed subrogation and thus his being a member of the
public who was owed any obligation by the insurer. 3 Finally, the court
viewed the insurer's special demurrer to require that the insurance pol-
icy be attached to the plaintiff's petition and thus, unlike Krasner, the
terms of that policy would be material."

As a result of the above holding, the plaintiff bus driver amended his
petition, attaching the insurance policy to it, and the case again came
before the court of appeals, under the style of Jones v. State Farm
Mutual Automobile Insurance Co. 5 In approaching this stage of the
controversy, the court further elaborated the distinction between the
types of insurance provided for by the 1949 statute. The only insurance
required by the statute was coverage for school children, and amounted
to accident insurance under which the question of negligence was unim-
portant.46 The statute merely authorized coverage for the general public,
however, and such coverage was construed to be liability insurance
against negligent operation of school buses. Accordingly, the court con-
cluded, questions arising under this latter type of insurance could be
answered only by looking to the terms of the insurance policy itself.,'

Focusing upon the various counts in the plaintiff's petition, the court
observed that some of them alleged the absence of negligence on his
part. Under these allegations, said the court, the damaged third party
would have had no claim against the insurance company, "and the
plaintiff could not, by the assignment, succeed to any rights greater than
those of the assignor."48 Consequently, these counts were held subject
to general demurrer. 9

41. The court distinguished this mere authorization from the statute's requirement of insurance
for the benefit of school children.

42. The court rejected an argument that the caption of the 1949 statute rendered the provision
for coverage for the general public a mandatory one.

43. The court failed to find a sufficient assignment to the plaintiff or an involuntary payment
by him.

44. "In the Krasner case there was an allegation that the policy protected members of the
general public. No special demurrer was filed on the ground that the policy was not attached." 98
Ga. App. at 58, 104 S.E.2d at 734.

45. 100 Ga. App. 727, 112 S.E.2d 323 (1959). The trial court had sustained the defendant's
demurrers to the amended petition.

46. The ramification of this designation, said the court, was that a policy for school children
would be construed in accordance with the statute, regardless of the terms of the policy itself.

47. "If the injury is to a member of the general public the insurance will be construed according
to the terms of the policy as liability insurance." 100 Ga. App. at 729, 112 S.E.2d at 325.

48. Id. at 730, 112 S.E.2d at 326.
49. "It follows that the insured is not obligated to pay anything to anybody unless the insured

becomes liable through its own negligence or the negligence of one using the bus with its permission
for damages to some third person." Id.
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In other counts, the plaintiff had alleged his own negligence which
produced injury in terms of payment to the third party. Although these
allegations served to bring the plaintiff within the court's connotation
of an insured under the policy, they also triggered another bar to his
recovery. "As an insured he failed to comply with policy provisions not
to settle a claim without the consent of the company or until after final
judgment against him . ... -"0 By his payment of damage upon the
third party's demand, therefore, the plaintiff was held to have forfeited
his right to recover from his insurer."'

With the court's second denial of the plaintiff's action in the Jones
litigation, many of the implications from its earlier opinion in Krasner
appeared impotent indeed. The statute of 1949 had apparently changed
but little Arnold v. Walton's prior statement of the impact of liability
insurance upon the basic doctrine of governmental immunity.

More Recent Legislation

A more recent era of legislative attention to the problem was ushered
in by the court of appeals' 1953 decision in Boone v. City of Columbus.2

There the municipality sought a declaratory judgment empowering it to
waive its immunity in favor of one damaged by a municipal garbage
truck,"3 and permitting it to obtain liability insurance "to afford protec-
tion from future injuries caused by the performance of governmental
functions."54 The court denied the waiver request, viewing it as an effort
to ratify an unlawful act.55 This could not be done because "[t]here is
no provision of law for raising the funds with which to pay a claim not
authorized or recognized by law."5" For a municipality to "make an
illegal act legal by a simple act of waiver," the court concluded, "would
be encroaching on the powers of the State, of which it is only a crea-
ture." 7

50. Id. at 731, 112 S.E.2d at 326.
51. The court refused to view payment upon demand as payment under duress or involuntary

payment.
52. 87 Ga. App. 701, 75 S.E.2d 338 (1953).
53. The municipality alleged that the damage had been caused by the negligence of its employee

and that it wished to pay the claim.
54. 87 Ga. App. at 702, 75 S.E.2d at 339. In support of this request, the municipality alleged

that "there also exist numerous other actual controversies between the City of Columbus and
various individuals who contend that the city should pay them for similar damages." Id.

55. "We think this question also has been settled by the cases which hold that a municipality
cannot ratify the unlawful acts of its subordinate officials done in pursuance of its governmental
functions so as to make itself liable for such acts." 87 Ga. App. at 703, 75 S.E.2d at 340.

56. Id.
57. Id. The court said that "[f]oreign authorities are to the same effect." Id.
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Finally, the court refused to rule upon the municipality's request for
permission to obtain liability insurance. 8 No justiciable controversy was
presented, the court said, and there were "no issues and no parties." 9

In effect, the municipality was considered to be requesting an advisory
opinion which the court possessed no authority to render.

Whether prompted by the Boone decision or not, at its 1955 session
the General Assembly turned its attention to some of the issues which
had there been raised. It emerged with a statute60 authorizing municipal-
ities, counties, or "any other political subdivision of the State"', to
obtain insurance62 covering liability for death, personal injury, or prop-
erty damage

arising by reason of ownership, maintenance, operation, or use of any
motor vehicle by the municipal corporation, county, or any other polit-
ical subdivision of the State, under its management, control or supervi-
sion, whether in a governmental undertaking or not .... 61

The purchase of such insurance operates to waive governmental immun-
ity to the extent of the amount of insurance, 64 and the statute prohibits
either the governmental entity or the insurance company from pleading
immunity as a defense.65 Also prohibited is the suggestion of the exist-
ence of insurance during the trial of an action against the governmental
entity. If a verdict of liability should exceed the limits of the applicable
insurance, the statute directs the court to reduce the judgment accord-
ingly.

66

The 1955 motor vehicle insurance statute was reenacted by the Gen-
eral Assembly as a part of the new Insurance Code of 1960.7 At that
time also an amendment to the state constitution was ratified which

58. It thus reversed the trial court's holding that the municipality had no such power.
59. 87 Ga. App. at 703, 75 S.E.2d at 340.
60. Ga. Laws, 1955, p. 448.
61. The statute emphasizes that it constitutes only authorization to the governmental entities

to act in their discretion.
62. Included is the power to pay premiums for the insurance.
63. Ga. Laws, 1955, at 449. Although this section does not mention negligence as a criterion

of liability, the following sections of the statute appear to insert that ingredient.
64. The governmental entity "shall be liable for negligence as herein provided only for damages

suffered while said insurance is in force, but in no case in an amount exceeding the limits or the
coverage of any such insurance policy." Ga. Laws, 1955, at 449.

65. Allowed are "only such defenses as could be made if the insured were a private person."
Id.

66. Id. at 450.
67. The 1955 statute was reenacted in identical terms, and now appears in GA. CODE ANN.

§ 56-2437 (Rev. 1971).
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expressly empowers county governing authorities to levy taxes for the
purpose of such insurance. 8

In what appears to be its only additional activity in the subject area
since the 1955 evolution, the General Assembly has enacted at least
three so-called "population statutes" dealing with municipalities.69

These statutes are fashioned in almost identical language and purport
to authorize the covered municipalities to become "self-insurers" under
the provisions of the 1955 (or 1960) motor vehicle statute.70 Each of the
population enactments provides substantially that

each such municipality shall be authorized to provide for the amount
and extent of self-insurance which such municipality shall assume, the
necessary reserves needed, the minimum claim to be paid on each risk,
and the type of additional or excess insurance coverage that may be
required.7

More Recent Litigation

Although not extensive, the post-1949 legislative activity has been the
occasional subject of judicial consideration. This litigation has focused
upon several facets of the legislation, and a brief account of it should
assist in evaluating the present status of the law.

Direct Action Problems

One basic problem under both the statutes of 1949 and 1955 is the
manner of involving the insurance company in litigation. The leading
judicial treatment of this problem was that provided by the Georgia
Supreme Court in the 1960 case of Cotton States Mutual Insurance Co.
v. Keefe.7" There the plaintiff alleged both personal injury and property
damage from the negligent operation of a county school bus, and sought
to recover from the insurance company which had issued a liability
policy to the county board of education.7 3 By general demurrer, the
company denied its susceptibility to suit, pointing to a provision in the

68. GA. CONST. art. VII, § VI, Ill.
69. Ga. Laws, 1960, p. 2709; Ga. Laws, 1963, p. 2366; Ga. Laws, 1970, p. 3207.
70. The 1960 statute applies to all municipalities with a population between 119,500 and

250,000 according to the federal census of 1950 or any later federal census. The 1963 statute applies
to all municipalities with a population between 116,500 and 119,500 according to the federal census
of 1960 or any later federal census. The 1970 statute applies to all municipalities with a population
of more than 400,000 according to the last or any future federal census.

71. The quoted clause is from the 1960 statute, and similar language appears in the statutes of
1963 and 1970.

72. 215 Ga. 830, 113 S.E.2d 774 (1960).
73. The action was one against the insurance company alone.
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policy that no action could be brought against it until the insured's
obligation had been determined either by judgment or by written agree-
ment of the parties.74 The issue thus presented to the supreme court was
the validity of this policy provision under the statutes of 1949 and 1955.7s

In approaching the issue, the court first established its view that no
conflict existed between the two statutes. In respect to injury to mem-
bers of the general public, both statutes left liability insurance to the
discretion of the county. Unlike the statute of 1949, the 1955 statute did
authorize a direct action against the governmental entity when insur-
ance was in effect. Finally, observed the court, neither statute described
"the type or kind of insurance the boards of education are required to
procure.

'76

As to actions against the insurance company, the court said that
"[n]either the act of 1949 nor the act of 1955 requires the county board
of education to obtain a policy of insurance that permits the injured
person to bring a direct action against the insurer. '"7 Consequently, it
concluded, a policy provision placing conditions upon such actions
"does not violate public policy or any provision of law."78 Distinguishing
this situation from the one presented to the court of appeals in Krasner
v. Harper,79 the court noted that there no copy of the insurance policy
was attached to the plaintiff's petition, and the company's general de-
murrer had raised only the question of the sufficiency of the plaintiff's
allegations.80 Here a copy of the policy itself had been set out.8 The
court held, therefore, that under the terms of the policy in issue the
plaintiff was without the right of a direct action against the company
and must first obtain either a judgment against the county school dis-
trict or a written agreement of the parties involved.82

74. The policy also purported to prohibit joining the company as a codefendant in an action
against the insured.

75. In Cotton States Mut. Ins. Co. v. Keefe, 100 Ga. App. 715, 112 S.E.2d 435 (1959), the
court of appeals had held the provision invalid under the statute of 1949, in reliance upon its prior
decision in Krasner v. Harper, 90 Ga. App. 128, 82 S.E.2d 267 (1954), and had thus overruled the
company's demurrer.

76. 215 Ga. at 835, 113 S.E.2d at 777.
77. Id. at 835, 113 S.E.2d at 778. Thus, concluded the court, "we cannot agree with the ruling

of the court of appeals that the provision in the policy of insurance under consideration, that the
company would be liable only after legal liability had been established by judgment or agreement,
contravenes the provisions of the act of 1949." Id.

78. 215 Ga. at 836, 113 S.E.2d at 778.
79. 90 Ga. App. 128, 82 S.E.2d 267 (1954). See text accompanying note 26, supra.
80. Those allegations had been that the company had issued a policy for the benefit of school

children and members of the general public.
81. This policy expressly declared the insured to be the county board of education.
82. Thus, the court held error on the part of the trial court and the court of appeals in

overruling the demurrer of the insurance company.
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The supreme court's holding in Keefe has been routinely applied in
several other decisions both by that court and by the court of appeals.
For instance, in Cotton States Mutual Insurance Co. v. Tabor,3 it was
held applicable to an action against the insurer by the representative of
one who allegedly met his death while riding a county school bus. 4

Similarly, in Cotton States Mutual Insurance Co. v. Dozier,"5 it was
applied to an action by a member of the general public. There the court
said that under the ruling in Keefe, "the petition in this case, not alleging
that an agreement had been entered into or that plaintiff had previously
recovered a judgment against the Walker County Board of Education
on account of the automobile accident referred to therein, was subject
to general demurrer .. "..86 Finally, even a further episode in the
Krasner litigation felt the bite of Keefe. Following the previously de-
scribed holding by the court of appeals that the plaintiff's action could
be brought directly against the insurance company, 7 the suit had been
dismissed and reinstituted in a different superior court.88 At this later
stage of the litigation, the defendant insurance company moved for a
summary judgment, introducing into the case for the first time a policy
limitation upon direct actions similar to that which appeared in Keefe. 9

Viewing the supreme court's holding in Keefe to constitute the policy
limitation "a death warrant" to this right of action, the court of appeals
concluded as follows:

It follows that when in this case it was made to appear that such
condition precedent to the action was contained in the policy of insur-
ance and that it had not been complied with, the trial court had no
alternative but to grant the defendant's motion for summary judgment,
and this court has no alternative but to affirm that ruling.90

Coverage Questions

Cotton States Mutual Insurance Co. v. Keefe9 also presented a ques-

83. 215 Ga. 884, 114 S.E.2d 24 (1960), rev'g 100 Ga. App. 844, 112 S.E.2d 621 (1959).
84. See General Acc., Fire & Life Assur. Corp., Ltd. v. Fountain, 215 Ga. 897, 114 S.E.2d

120 (1960), revg 100 Ga. App. 802, 112 S.E.2d 630 (1959).
85. 101 Ga. App. 573, 114 S.E.2d 453 (1960).
86. Id. at 574, 114 S.E.2d at 454. See Cotton States Mut. Ins. Co. v. Pinion, 101 Ga. App.

574, 114 S.E.2d 454 (1960).
87. See text accompanying note 26, supra.
88. Krasner v. American Guar. & Liab. Ins. Co., 110 Ga. App. 468, 138 S.E.2d 921 (1964).
89. This policy provision again prohibited direct action against the insurer until the insured's

obligation had been determined either by judgment or by agreement of the parties.
90. 110 Ga. App. at 469, 138 S.E.2d at 922.
91. 215 Ga. 830, 113 S.E.2d 774 (1960).
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tion of coverage under the motor vehicle insurance statute of 1955.92
Because the authorizations of that statute are directed to municipalities,
counties, or any other political subdivisions of the state, the court of
appeals had held those authorizations inapplicable to a county board of
education.93 Such boards were not political subdivisions of the state,
that court had concluded, and thus were not authorized to obtain liabil-
ity insurance under the statute. 94

Considering the case on certiorari, the supreme court disagreed. Each
county constitutes one school district, it said, which is under the man-
agement and control of a county board of education.95 A school district
is a political subdivision of the state and thus "is such a body corporate
or legal entity that it comes within the purview of the act of 1955
... ,"9 Accordingly, the county board of education had acted properly
in obtaining the liability insurance, "and, under the provisions of the act
of 1955 (supra), the school district was subject to direct action for
damages by reason of injury to person or property caused by the negli-
gent operation of its school buses covered by insurance."97

In its Keefe opinion, therefore, the supreme court appeared to inter-
pret the 1955 statute to authorize a county board of education to obtain
liability insurance for a school district, which would then be sufficient
to expose the school district, as a political subdivision of the state, to
direct action by a party injured under coverage of the insurance. Four
years later, in Ray v. Cobb County Board of Education," the court of
appeals refused to take a further step. There the plaintiff school child
brought an action against the county board of education, alleging injury
caused by the negligence of a school bus driver.9 Because the plaintiff
had named as defendant "[t]he Cobb County Board of Education, act-
ing by and through its duly appointed members in their representative
and official capacities," ' "" the court sustained a general demurrer to the

92. For discussion of another question presented by Keefe, see text accompanying notes 72-
76, supra.

93. Cotton States Mut. Ins. Co. v. Keefe, 100 Ga. App. 715, 112 S.E.2d 435 (1959).
94. "The 1955 act does not apply to school boards. A school board is not a political subdivision

of this State, but is merely an instrumentality through which the county acts in school matters."
Id. at 717, 112 S.E.2d at 437-38.

95. This was true, the court said, exclusive of any independent school system, "under the
Constitution and statutes of this State." 215 Ga. at 834, 113 S.E.2d at 777.

96. Id.
97. Id. at 834-35, 113 S.E.2d at 777. "The Court of Appeals erred in holding that the said act

was not applicable." Id. at 835, 113 S.E.2d at 777.
98. 110 Ga. App. 258, 138 S.E.2d 392 (1964).
99. The alleged negligence was failure to exercise care in permitting plaintiff to alight from

the bus at a dangerous place.
100. 110 Ga. App. at 260, 138 S.E.2d at 393.
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petition. 0' Although a school district was a political subdivision and
thus subject to suit under the 1955 statute, the court held that a county
school board was not. 02 "Nothing in this Act," said the court, "author-
izes the bringing of a suit on account of the negligence of an employee
of any such political subdivision against any one other than the political
subdivision itself."' 0 3 The county board of education and its members
merely had control and management of the school district, but this was
not sufficient to constitute them a political subdivision under the 1955
statute, nor to authorize a judicial action against them. 04

By virtue of the Keefe and Ray decisions, therefore, a county board
of education occupied an odd position under the motor vehicle insurance
statute of 1955. Under Keefe, such board was vested with control and
management of the county school district and was authorized to obtain
liability insurance which would expose the district to direct action by
the injured party. Under Ray, however, this authorization was not suffi-
cient to subject the board itself to such an action; only the school district
could be sued.

A different type of coverage issue was raised by Hall County v.
Loggins,'"5 an action under the 1955 statute against the county for the
negligence of a convict. There the court of appeals rejected the county's
argument that its relationship to its convicts was insufficient to trigger
liability under the statute. 00 When engaged in surpervised work for the
county, said the court, the convict became the county's servant.07

It follows, therefore, that when governmental immunity is not present
then no reason appears why a county may not be liable for the negli-
gence of a convict who is engaged in the performance of a duty of a
county, the maintenance of the roads of the county, and at the direc-

101. I.e., the court affirmed the lower court in sustaining the demurrer.
102. The court said that "the school district of each county is one of the 'other political

subdivisions' referred to in § 56-2437 of the Georgia Insurance Code, which may be sued in any
case coming within the terms of that law. A school board is not such a 'political subdivision.'"
110 Ga. App. at 259, 138 S.E.2d at 393.

103. Id.
104. "Nothing in this Act purports to change the established law with respect to what are

political subdivisions and bodies corporate subject to sue and be sued." Id.
In a specially concurring opinion, Judge Pannell viewed the 1955 statute to authorize the

action against the school board, but considered the plaintiff's contributory negligence to preclude
recovery. Id. at 260, 138 S.E.2d at 394.

105. 110 Ga. App. 432, 138 S.E.2d 699 (1964).
106. It also rejected the fellow-servant argument in respect to injuries to another worker.
107. It was immaterial, the court held, that the convict may not be an employee of the county

under workmen's compensation provisions.
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tion and with the knowledge and consent, and under the express au-
thorization of the county. 8

Finally, in Strickland v. Wayne County'09 the question was not the
nature of the negligent worker, but rather that of the act performed.
Because the 1955 statute covers only liability from the "ownership,
maintenance, operation, or use" of motor vehicles,"0 the county con-
tended that the negligent loading of a truck was not included. Providing
this contention the shortest of shrift, the court simply declared that
"[t]he negligent loading of a truck is negligenceaising from the opera-
tion of such vehicle."' 11

The Jury Quandary

The 1955 statute provides, in part, that no attempt is to be made
during the trial of an action against the governmental entity,

to suggest the existence of any insurance which covers in whole or in
part any judgment or award which may be rendered in favor of the
plaintiff, and if the verdict rendered by the jury exceeds the limits of
the applicable insurance, the court shall reduce the amount of said
judgment or award to a sum equal to the applicable limits stated in
the insurance policy." 2

The presence of this provision presents a number of potential quandaries
and has caught the court of appeals' attention on several occasions.

In Dowling v. Camden County,"3 the plaintiff brought an action for
wrongful death caused by an automobile collision, and alleged the de-
fendant county's waiver of governmental immunity by the purchase of
insurance." 4 The county's denial of this allegation prompted several

108. 110 Ga. App. at 433, 138 S.E.2d at 700. The court upheld the trial court in overruling
the county's demurrer.

109. 113 Ga. App. 499. 148 S.E.2d 467 (1966).
110. GA. CODE ANN. § 56-2437 (Rev. 1971).
III. 113 Ga. App. at 499, 148 S.E.2d at 467.

Where, as in this case, plaintiff's petition alleges the purchase of such a liability insur-
ance policy as contemplated and described in Code Ann. § 56-2437, supra, and alleges
further bodily injury as the result of the negligence of defendant county's servants in the
operation and use of its motor vehicles a cause of action, as against a general demurrer,
is set out and the trial court erred in sustaining defendant's plea of immunity and general
demurrer.

Id. at 499, 148 S.E.2d at 467-68.
112. GA. CODE ANN. § 56-2437 (Rev. 1971).
113. 113 Ga. App. 34, 146 S.E.2d 925 (1966).
114. The allegation specified that the county had acted under the statute of 1955.
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brief observations by the court."5 First, it remarked upon the precarious
position in which the denial cast the plaintiff. Although her allegation
was necessary to show a right to relief, the statute prohibited her from
countering the county's denial by establishing the fact of insurance at
the trial.'16 Indeed, having entered the denial, the county was then free
to eliminate the necessity for a trial. This could have been done, said
the court, by the county's motion for summary judgment, or special plea
of avoidance, or motion to try the immunity issue first. Even were the
county willing to proceed to try the other issues, no evidence could be
introduced on the point of immunity. Then, however, the court turned
on the county by noting that the statute also prohibits a judgment in
excess of the insurance coverage. "Accordingly," it concluded, "the trial
court can require evidence of insurance purchased by the county in order
to mold its judgment to conform to the statute."" 7

This distinction between court and jury was evidenced more recently
in Tennyson v. Columbus,"' a case involving the tort liability of a
municipality."' There again the plaintiff's petition alleged the munici-
pality's waiver of immunity by the purchase of motor vehicle liability
insurance. Denying the municipality's motion to strike,2 0 the court held
this allegation "necessary and essential to show a cause of action against
the governing authorities .... '"' The court did agree, however, that
compliance with the 1955 statute required a redrafting of the petition:

To prevent that portion of the complaint so alleging from going out
with the jury during their deliberations or being read to them, on the
trial of the case, there was no error in ordering the complaints to be
recast for this purpose in order to meet the requirements of the statute
that no attempt shall be made in the trial of such an action to suggest
the existence of any insurance.'

115. The county was contending that a verdict was demanded in its favor because the plaintiff
had not proved her allegation over the county's denial.

116. "The statute, however, prohibits the plaintiff from showing at the trial that the county's
liability is covered by insurance." 113 Ga. App. at 34, 146 S.E.2d at 926.

117. Id. at 35, 146 S.E.2d at 927. The indication thus was that if the county proceeded to trial
on the other issues, and if a judgment was returned against it, the trial court could then require
evidence of the county's insurance, even over the county's denial.

118. 127 Ga. App. 3, 192 S.E.2d 396 (1972).
119. Actually two tort actions were involved, both presenting the same question.
120. The municipality had based its motion on the point that the allegation was "redundant,

immaterial, impertinent, prejudicial to this Defendant, and is prohibited by law. ... 127 Ga.
App. at 3, 192 S.E.2d at 397.

121. Id. at 4, 192 S.E.2d at 397. The court cited its prior decision in Dowling as authority for
the point that the allegation was properly pleaded.

122. Id.
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Aside from the petition stage of the proceeding, the quandary here
noted can arise during the actual trial of the case. When this happens,
the question often to be resolved is whether the situation in issue
amounted to a suggestion of the existence of insurance as prohibited by
the statute. For instance, this was the question presented by City of
Macon v. Smith,' a wrongful death action on behalf of one riding in
a municipal ambulance against the municipality and the driver of an-
other automobile." 4 The municipality's motion for a mistrial rested
upon the point that during examination by counsel for the co-defendant,
the ambulance driver said that a paper "look[ed] like the statement that
he gave the insurance adjuster at the hospital."'25 The municipality
contended that this testimony suggested the presence of liability insur-
ance in violation of the 1955 statute. 26

Agreeing that the statutory prohibition "is a salutary one,"'' 7 the
court was not convinced of its violation in this case. The driver's answer
did not on its face suggest that the municipal hospital had insurance, 12

and the adjuster mentioned could have been acting in regard to the
deceased or the co-defendant. 129 Moreover, said the court, the answer
had to some extent been volunteered by the municipality's employee,
and the trial court had instructed the jury to disregard it. Accordingly,
the municipality's motion for mistrial had been properly denied. 30

In contrast to Smith's rather permissive approach to the statutory
prohibition was the court's decision in Mitchell v. City of Newnan,",
an action for personal injuries from a collision with a municipal police
vehicle. There the plaintiff's counsel sought to propound to the jury voir
dire questions concerning any financial interest in the municipality's
insurance carrier. 32 In rejecting his right to do so, the court conceded

123. 117 Ga. App. 363, 160 S.E.2d 622 (1968).
124. The two vehicles had collided at an intersection, and the plaintiff alleged negligence per

se on the part of the municipality.
125. 117 Ga. App. at 371, 160 S.E.2d at 629.
126. There had been a verdict and judgment in favor of the plaintiff.
127. 117 Ga. App. at 371, 160 S.E.2d at 629. The court said that the statute should be

"scrupulously observed by all." Id.
128. It only indicated that the statement had been taken at the hospital, which, after all, was

the driver's place of employment, said the court.
129. "As a matter of fact," said the court, "counsel for defendant city stated to the court below

that the adjuster was employed by the separate automobile insurance carriers of both defendants,
a fact reiterated in the briefs." 117 Ga. App. at 372, 160 S.E.2d at 629.

130. The court pointed out that "[tlhis is not a case where plaintiffs' attorney emphasized by
invidious intention and design the fact that the city or anyone else was insured in any manner

. Id.
131. 125 Ga. App. 761, 188 S.E.2d 917 (1972).
132. This was the only question litigated in the case.
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that existing statutory law provides for a searching voir dire examina-
tion "to achieve the goal of an impartial and unbiased jury."'3 3 But
this provision had been effective, the court said, at the time the 1955
statute was enacted and then re-enacted in 1960. Thus, the legislature
presumably intended to except this situation from the voir dire provi-
sion.134 This presumption was supported, the court held, by the insur-
ance statute's direction that the judge reduce any judgment to the limits
of the policy. Accordingly, the court concluded that the parties in such
cases "may not quiz the jurors either individually or as a panel concern-
ing financial interest in the insurance company carrying public liability
coverage on the city's vehicle involved in the collision.' 3 5

The Notice Issue

Still another judically-treated aspect of liability insurance-limited to
the municipal level-was its involvement with the ante litem notice
requirement, the statutory command that one having a claim for dam-
ages against a municipality must provide written notice prior to bringing
a legal action.' 3 This command specifies that the notice is to be pre-
sented to "the governing authority of said municipality,"' 137 and it was
this direction which gave rise to the issue litigated in Allen v. City of
Macon. 1

3 8

The plaintiff in the Allen case alleged injury by a negligent municipal
employee and subsequent presentation of written notice to the claims
manager of the municipality's liability insurer. '3  The insurer advised
the plaintiff it was investigating the claim; and its adjuster called on the
plaintiff, discussed the matter with him, and wrote a report. Holding
these allegations insufficient to state a cause of action against the mu-
nicipality, 4 ° the court of appeals formulated its rationale in one sent-

More generally, the court spoke of the motor vehicle statute as recognizing "humanitarian
needs" and "in line with" a "benign philosophy." Id. at 762, 188 S.E.2d at 918.

133. Id. at 763, 188 S.E.2d at 918. The court cited GA. CODE ANN. § 59-705 (Rev. 1965).
134. The court said that "the intention of the lawmakers was obviously to forbid any inquiry

during the voir dire as to jurors possessing a financial interest in the insurance company carrying
the public liability insurance on the city's vehicles." 125 Ga. App. at 763, 188 S.E.2d at 918.

135. Id.
136. GA. CODE ANN. § 69-308 (Rev. 1967). For a discussion of the notice requirement, see

R. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 134-55 (1967); Sentell, Georgia
Municipal Tort Liability: Ante Litem Notice, 4 GA. L. REV. 134 (1969).

137. GA. CODE ANN. § 69-308 (Rev. 1967).
138. 118 Ga. App. 88, 162 S.E.2d 783 (1968).
139. The injury had allegedly occurred at the hands of an employee at the municipal hospital.
140. "The trial court did not err in dismissing the petition." 118 Ga. App. at 89, 162 S.E.2d

at 784.
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ence: "None of this amounts to written notice presenting the claim to
the governing authority of the municipality, a condition precedent to
this action."''

The decision in Allen thus stands as a forceful warning against utiliza-
tion of the municipality's insurance company as a claims receiver.

Waiver of Immunity

As already noted, the waiver of governmental immunity was a subject
of judicial consideration as early as the 1953 case of Boone v. City of
Columbus.4' There the court of appeals denied a municipality's request
for power to waive its immunity,' and refused to issue an advisory
opinion upon whether it could obtain liability insurance for damage
caused by governmental functions.'44 Although Boone preceded the later
legislative activity, 4' it is still regarded by the court as having estab-
lished that "a municipal corporation was without authority to waive its
governmental immunity."'4

The statute of 1955 does permit waiver of immunity, to the extent of
the amount of insurance purchased by the governmental entity.'47 For
the most part, this point has been a non-controversial one, but a notable
exception to this trend was presented by the 1970 case of Davis v. City
of Macon.4 8 There the plaintiff had been injured in a collision with a
police vehicle, and argued that the municipality had waived its govern-
mental immunity by the purchase of automobile liability insurance.'49

The municipality defended with the contention that its insurance was
only an "excess policy over self-insured retention," and that "the excess
coverage does not come into play until it has been held liable to pay
more than $10,000, and it cannot be held liable to pay this sum for a
governmental function since it has no insurance coverage for it."' 0 In

141. Id. Judge Jordan specially concurred because of the supreme court's prior strict interpre-
tation of the notice requirement, but argued that equitable estoppel should operate against the
municipality in this situation. Id. at 89, 162 S.E.2d at 784.

142. 87 Ga. App. 701, 75 S.E.2d 338 (1953). For previous discussion of the Boone decision,
see text accompanying note 52, supra.

143. The municipality sought to waive its immunity in favor of one damaged by the governmen-
tal function of garbage collection, but the court concluded that such waiver would be an encroach-
ment upon the powers of the state.

144. The court held that no justiciable controversy was presented on this point.
145. See text accompanying notes 60-71, supra.
146. Mitchell v. City of Newnan, 125 Ga. App. 761, 762, 188 S.E.2d 917, 918 (1972). This

case itself did not involve a question of waiver.
147. See text accompanying notes 60-66, supra.
148. 122 Ga. App. 665, 178 S.E.2d 557 (1970).
149. The plaintiff argued that this waiver had resulted under the statute of 1955.
150. 122 Ga. App. at 666-67, 178 S.E.2d at 558.
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balancing these arguments, the court agreed that the statute of 1955 did
not authorize the municipality to become a self-insurer and waive its
immunity from liability for the exercise of governmental functions.,5

Nevertheless, the court noted, a 1960 population statute did expressly
empower covered municipalities to become self-insurers and to obtain
excess coverage. 5 ' Accordingly, the court held that if this municipality
met the requirements of the population statute,'53 then "we agree with
plaintiff that under the facts here the city has waived its governmental
immunity under Insurance Code § 56-2437 by the purchase of this pol-
icy of insurance .. ,, "I In any event, the trial court had erred in
granting the municipality's motion for summary judgment.

As with any judicial decision, the holding in Davis must be read
within the context of its facts. The waiver there discovered was derived
from the self-insurance authorization of a population statute - a gen-
eral statute - which expressly incorporated the 1955 motor vehicle
insurance enactment. Thus, the municipality's liability depended upon
a waiver which was in turn dependent upon a general statutory provi-
sion, and expressly limited to those governmental functions regarding
motor vehicles.

As though to confirm the above points, the court was confronted one
year later with the case of Winston v. City ofAustell. 5 The issue there
presented was the sufficiency of pleadings in an action against the mu-
nicipality for the death of a prisoner from a fire in the municipal jail. 5

One of the grounds of liability urged by the plaintiff was that the munici-

151. The court said:
[lilt is clear from the wording of the statute that waiver applies only to the extent of the
applicable insurance coverage purchased by the municipality; and, unless there is other
applicable legislation authorizing it to become a self-insurer, it is without authority to
so act and waive its immunity from liability for damages arising out of the exercise of
governmental functions.

Id. at 667, 178 S.E.2d at 558-59.
152. This was the population statute of 1960, Ga. Laws, 1960, p. 2709, applying to municipali-

ties with a population between 119,500 and 250,000 according to the federal census of 1950 or any
later federal census. For description of this statute, see text accompanying note 69, supra.

153. One problem in determining applicability was the fact that the municipality did not fall
within the covered population bracket according to the regular federal census of 1950 or of 1960.
But it was conceded that a 1960 annexation had prompted the Bureau of the Census to take a
special census, and to certify that the municipality's population was 122,876 as of April 1, 1960.
Although the court concluded that "the 1960 census qualifies as 'any later Federal census' within
the meaning of the 1960 population Act," it did "decline to accept into evidence in the first instance
in this court the certified copy of the special 1961 census, as this is a function of the trial court."
Thus, the case was remanded for that purpose. See 122 Ga. App. at 670-71, 178 S.E.2d at 560.

154. Id. at 670, 178 S.E.2d at 560.
155. 123 Ga. App. 183, 179 S.E.2d 665 (1971).
156. The trial court had dismissed the complaint.
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pality "had procured liability insurance which by its terms covers the
death.' 57 Reaffirming the rule that municipal operation of a jail consti-
tutes a governmental function, the court set out to deal with the question
which it had refused to answer almost twenty years earlier in Boone:5

Absent statutory authority limiting the application of the provisions
of code § 79-301 et seq., the procurement of liability insurance by the
city does not constitute a waiver of the defense of sovereign immunity
insofar as this defense bars recovery for damages caused by the per-
formance of a governmental function in a negligent manner. 59

The court agreed that the 1955 insurance statute amounts to a "condi-
tional limitation" upon immunity, but emphasized that statute's express
restriction to liability arising from motor vehicles.' That enactment,
the court declared, "cannot be construed to mean liability insurance
generally so that procurement of general liability insurance would create
a waiver of sovereign immunity in respect to activities beyond the scope
of the activities specifically mentioned in the statute."''

The stage was now set for the climax controversy in this sequence of
litigation, Koehler v. Massell 62 There a taxpayer sued as individuals the
members of the municipal governing authority, complaining of their
practice of authorizing the municipality's payment of "moral obliga-
tions," i.e., claims arising from the negligent performance of govern-
mental functions. 6 The plaintiff sought both to enjoin the future pay-
ment of such claims, and to recover damages - on behalf of the munici-
pality - for the public funds thus expended in the past.'64 From the trial
court's dismisal of his action, the plaintiff appealed to the Supreme
Court of Georgia.

By a unanimous decision, the supreme court reversed the dismissal. 65

Because municipalities are creatures of the legislature, said the court,
only that body can delegate to them the power to waive their govern-

157. 123 Ga. App. at 184, 179 S.E.2d at 666.
158. See text accompanying note 58, supra.
159. 123 Ga. App. at 184, 179 S.E.2d at 666.
160. Id.
161. Id. The court did eventually reverse the trial court's dismissal, but on an unrelated point,

that of a municipality-maintained "nuisance."
162. 229 Ga. 359, 191 S.E.2d 830 (1972).
163. One of the defendants filed a separate defense in which he denied ever voting for such

payments. The other defendants admitted payments based on a strong moral obligation and
equitable duty.

164. The plaintiff alleged an unlawful expenditure of over $300,000 in the past six years, and
asked that these funds be repaid to the general funds of the municipality.

165. The court emphasized that under the Civil Practice Act, the plaintiff need not state a cause
of action but must only set forth a claim for relief in order to avoid a dismissal.
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mental immunity.' 6 To its knowledge, the court observed, the General
Assembly thus far has effected such delegations in only four instances
- the 1955 statute and the three population enactments." 7 The court
declared that all those delegations "manifestly limit the right of munici-
palities to waive governmental immunity in cases arising out of the
operation of motor vehicles."'68 Consequently, the court concluded that

[t]he payment by a municipality of claims arising by reason of the
negligent performance of a governmental function except pursuant to
the provisions of Code Ann. § 56-2437 or pursuant to the provisions
of one of the Acts permitting a municipality to become a self-insurer
is an illegal and ultra vires act barred under the doctrine of governmen-
tal immunity. The plaintiff, as a taxpayer of the City of Atlanta, as
alleged in the complaint and admitted by the defendant, had standing
to seek an order enjoining such illegal practice."' 6

The court next turned to the issue of personal liability on the part of
the defendants and emphasized the paucity of judicial authority in
point.7 0 Certainly, such liability for official legislative acts should be
cautiously imposed.' Indeed, it should not be imposed at all in the
absence of "bad faith, malice or fraud, coupled with a showing of direct
or indirect pecuniary gain," or the violation of bribery prohibitions.'72

Nevertheless, said the court, "if it can be shown that they have, in effect,
raided the public treasury of funds in order to enhance their personal
fortunes, they should be held personally liable."' 73 In any event, the
plaintiff was entitled to an opportunity to prove these facts before a
jury.1

166. Otherwise, they "are not legally compellable or liable to pay claims arising by reason of
negligence in the performance of their governmental functions .... 229 Ga. at 362, 191 S.E.2d
at 833.

167. "So far as we are aware, no other delegation of authority to waive governmental immunity
from liability for damages on account of the negligent performance of governmental functions has
been made by the legislature." Id. at 364, 191 S.E.2d at 834.

168. Id. at 363-64, 191 S.E.2d at 834. The court conceded that one of those population statutes
applied to the municipality in question, but noted that its authorization of self-insurance was
limited to motor vehicles, and that the inference from the pleadings was that the municipality had
not elected to act under it.

169. Id. at 364-65, 191 S.E.2d at 834.
170. "Very few decisions of this court and of the Court of Appeals throw any light on the

precise question here presented." Id. at 365, 191 S.E.2d at 834-35.
17 1. "Legislators ought not to be lightly called upon to personally respond in damages for their

official legislative acts. ... Id. at 366, 191 S.E.2d at 835.
172. Id. at 365-66, 191 S.E.2d at 835.
173. Id. at 366, 191 S.E.2d at 835.
174. "Whether the plaintiff can meet this test with proof in this case must abide the trial of

the case before a jury." id.

[Vol. 24



MUNICIPAL INSURANCE

In Summary

Against Georgia's historic background of local governmental immun-
ity from tort responsibility, liability insurance has been a subject of
minimal legislative attention. The General Assembly's initial but limited
step in 1949 was purely discretionary in nature and confined to damage
inflicted by school buses. Even in that restricted context, the court of
appeals found it difficult to make the transition from an indemnity
perspective to one of liability. Following brief indication to the contrary
in Krasner,7 ' the court's later decisions evidenced that only slight
change had been produced. 6

Although more encompassing than the enactment of 1949, the 1955
statute still permitted governmental discretion in obtaining insurance,
and limited its impact to damages arising from motor vehicles. As re-
enacted in 1960, and slightly expanded for municipalities covered by the
three population statutes, its character so remains today.

Although sketchy, description of the litigation arising under this more
recent legislation is sufficient to reveal that problems abound. While
concluding that the 1955 statute did authorize a direct action against the
governmental entity, the supreme court also sanctioned the insurance
company's inclusion of a policy clause by which direct actions against
it were prohibited.'77 In the presence of such a clause, the plaintiff must
allege that he has met its conditions before he can sue the insurer. 78

In actions against the governmental entity itself, further questions
arise in rapid-fire succession. For instance, an entity's power to obtain
insurance under the statute does not necessarily imply its amenability
to suit as a defendant.'79 Additional issues of coverage have revolved
around both the nature of the negligent worker and the character of the
act performed.8 0

The statute's jury provision has likewise presented quandaries for the
courts. Although the plaintiff must allege the presence of insurance in

175. Krasner v. Harper, 90 Ga. App. 128, 82 S.E.2d 267 (1954). See text accompanying notes
26-37, supra.

176. Jones v. State Farm Mut. Auto. Ins. Co., 100 Ga. App. 727, 112 S.E.2d 323 (1959); State
Farm Mut. Auto. Ins. Co. v. Jones, 98 Ga. App. 46, 104 S.E.2d 725 (1958). See text accompanying
notes 38-51, supra.

177. Cotton States Mut. Ins. Co. v. Keefe, 215 Ga. 830, 113 S.E.2d 774 (1960). See text
accompanying note 91, supra.

178. Cotton States Mut. Ins. Co. v. Dozier, 101 Ga. App. 573, 114 S.E.2d 453 (1960). See
text accompanying note 85, supra.

179. Ray v. Cobb County Bd. of Ed., 110 Ga. App. 258, 138 S.E.2d 392 (1964). See text
accompanying notes 98-104, supra.

180. Strickland v. Wayne County, 113 Ga. App. 499, 148 S.E.2d 467 (1966); Hall County v.
Loggins, 110 Ga. App. 432, 138 S.E.2d 699 (1964). See text accompanying note 105, supra.
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suing the governmental entity, that entity's denial of the fact can bring
his action to an abrupt halt.'8' Even absent a denial, his complaint must
be drafted so that the portion alluding to insurance does not come to
the attention of the jury. 8 This problem can also emerge during the
course of the trial itself, thereby resulting in judicial line-drawing over
the types of conduct violating the statute.'83

Still other court decisions serve as forceful warnings to would-be
plaintiffs. For instance, they are not to use the municipality's insurance
carrier as a claims receiver,'84 nor are they to regard the local govern-
ment's purchase of liability insurance itself as a general waiver of im-
munity. 85 Although the post-1949 enactments do permit waiver, they
are expressly limited to motor vehicles, and the courts have refused to
further expand them. 88 Moreover, no case has dealt with waiver or the
purchase of insurance under the authority of a mere local statute.

Finally, members of the governing authority themselves must also
heed these judicial messages. Thus, the supreme court's recent decision
in Koehler'87 leaves no doubt but that they are subject to a taxpayer's
action when they attempt to pay claims arising from other governmental
functions. At the least, this practice can be enjoined; and at the most,
it may result in personal liability. Although the court restricted this
latter result to instances of fraud and personal enrichment, it also per-
mitted the irate taxpayer his day in court upon the issue.

CONCLUSION

At this stage, it requires no great foresight to predict that sooner or
later the tort liability of Georgia's local governments will be abolished,
curtailed, or modified. With the coming of that event, it is also logical
to anticipate that the institution of liability insurance will assume a
more expansive role in the subject area. If so, this survey of the back-
drop will hopefully prove helpful.

181. Dowling v. Camden County, 113 Ga. App. 34, 146 S.E.2d 925 (1966). See text accompa-
nying note 113, supra.

182. Tennyson v. Columbus, 127 Ga. App. 3, 192 S.E.2d 396 (1972). See text accompanying
note 118, supra.

183. Mitchell v. City of Newnan, 125 Ga. App. 761, 188 S.E.2d 917 (1972); City of Macon v.
Smith, 117 Ga. App. 363, 160 S.E.2d 622 (1968). See text accompanying notes 123 and 131,
respectively, supra.

184. Allen v. City of Macon, 118 Ga. App. 88, 162 S.E.2d 783 (1968). See text accompanying
note 138, supra.

185. Winston v. City of Austell, 123 Ga. App. 183, 179 S.E.2d 665 (1971). See text accompany-
ing note 155, supra.

186. Id.
187. Koehler v. Massell, 229 Ga. 359, 191 S.E.2d 830 (1972). See text accompanying note 162,

supra.
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