THE GEORGIA INDUSTRIAL LOAN ACT: THE DEBTOR'S
PERSPECTIVE
By SIDNEY L.
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Mr. Justice Eberhardt of the Georgia Court of Appeals used the
following words to describe the purpose of the Georgia Industrial Loan
Act of 1955, which regulates the lending activities of more than 1,100
businesses throughout the state:'
Since the day when Jacob robbed his brother Esau of his birthright,
and before, there have been those who would overreach a fellow who
is pressed with need. These, like the poor, will be with us always, and
thus we must and do have regulatory laws 2for the lending business of
both the scrupulous and the unscrupulous.

In these offices more than three-quarters of a million individual accounts are maintained-approximately one for every Georgia family.'
The interest rates on these accounts vary from about 20 per cent per
annum on 24 month loans of $2,500 to 60 per cent per annum on loans
of lesser amounts for shorter periods of time.' Frequently, Georgians
are unable to pay these accounts promptly and they are sued. More than
15,000 such lawsuits were filed in the year 1971.
The vast majority of these 1971 lawsuits resulted either in default
judgments or "extension" agreements with the creditor under which the
customer, usually for an additional charge, was given a chance to pay
the loan off without being garnisheed or having his household furnishings seized. Only a handful were successfully defended, despite a harsh
penalty under the Industrial Loan Act which voids both principal and
interest for violations of the Act.
The relatively small number of these cases that are successfully defended each year could lead one to two different conclusions. First, it
* A.B., 1965, LL.B., 1968, Walter F. George School of Law, LL.M., 1971, University of
Wisconsin Law School: Regional Heber Smith Fellow, 1968-69 and 1969-70: Member. Georgia
Bar Association. Managing Attorney, Macon Legal Aid Society (GILS/GLSD).
I. GA. CODE ANN. ch. 25-3 (1971). As of December 31, 1971, there were 1,121. See 1971
REPORT OF INDUSTRIAL LOAN COMMISSIONER [hereinafter cited as 1971 REPORT].
2.

Robinson v. Colonial Disc. Co., 106 Ga. App. 274, 275, 126 S.E.2d 824 (1962).

3. See 1971 REPORT. This assumes between five and six persons per family and about four
million Georgians.

4. The annual percentage rate disclosed on a $2,500 loan for 24 months under the Industrial
Loan Act is 20.56 per cent. This does not include insurance premiums, which add substantially to
that figure.
5. 1971 REPORT.
6. GA. CODE ANN. § 25-9903 (Rev. 1971).
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may be that the loans were in compliance with the Act and no defense
was possible. Or, second, it may be that the debtor, having a good
defense, did not assert it for some reason. Among the possible reasons
might be the inability to afford legal counsel, the inability of legal
counsel to wade through the complexities of the Act for the small fee
most loan customers can get together, or the complete ignorance on the
part of the customer that such a thing as a forfeiture penalty exists and
the conditions under which it can be effectuated.
The purpose of this article is to survey the Industrial Loan Act and
the regulations promulgated under it to determine what those possible
defenses might have been, and how best they might have been asserted
had they been known. Though the principal utility of such an approach
will certainly be aiding the Georgia litigator, the general principles it
deals with may be applicable to similar statutes in other jurisdictions.
The fact that many lenders have branches throughout the United States
might indicate that practices of Georgia lenders may be emulated elsewhere.
GENERAL USURY PRINCIPLES

A necessary first step to understanding the Industrial Loan Act of
1955 (ILA) is the realization that it is designed both to legalize and to
regulate usury. Originally, English law described as "usury" any taking
of interest for the use of a sum of money.7 Under modern American law,
however, "usury" is more narrowly used to define the taking of an
excessive amount of interest for the use of money or the forbearance of
a party to collect a sum due.'
Under Georgia law, a loan is "usurious" if the interest charge exceeds
8 per cent interest per annum, unless the loan falls within one of a
variety of exceptions to the general usury statute. Among those exceptions are the following:
I. On installment loans, defined as those which are repayable in
monthly, quarterly or yearly installments, a lender may charge six per
cent "add-on interest." 10 By "add-on interest" is meant interest which
7. See Marshall v. Beeler, 104 Kan. 32, 189 P. 245, 246 (1919). Usury as it is known today
was unknown at common law. It is wholly statutory. Thomas v. Clarkson, 125 Ga. 72(4), 79, 80,
54 S.E. 77, 81, 82 (1906).
8. See. e.g., Midland Loan Fin. Co. v. Lorentz, 209 Minn. 278, -, 296 N.W. 911,914, 915
(1941).
9. GA. CODE ANN. § 57-101 (Rev. 1971). This is permitted only if specified in writing. Otherwise it is 7 per cent.
10. GA. CODE ANN. § 57-116 (Rev. 1971).
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is accumulated in advance and added onto the principal sum advanced.
The total of these figures is then divided by the number of contracted
installments to obtain the amount of each installment. The simple interest rate of 6 per cent add-on is about 11.4 per cent per annum."
2. On purchase money notes for real estate, the maximum rate is
9 per cent simple interest 2 unless the loan is guaranteed by a federal
agency, in which case the rate is unlimited.'
3. On second mortgage loans (and all subsequent security interests on real estate), a maximum rate of 8 per cent simple interest may
be charged, or 6 per cent add-on, with an additional maximum charge
of 10 per cent of the principal or $150, whichever is larger, for services
rendered in connection with the loan, whether payable to the lender or
to a third party.'4
4. On cash advances on lender credit cards, the maximum charge
is 18 per cent per annum (one and a half per cent per month), with an
additional maximum fee of 5 per cent of the advance at the time it is
made.' 5
There are many other exceptions as well, all of which have been
constructed to deal with particular situations over a period of 100 years
or so.' 6 But the exceptions to the usury law which is in greatest use is
the Georgia Industrial Loan Act, with more than 1,100 lenders doing
business regularly with perhaps a majority of the adult citizens of the
state.
All of these exceptions to the general 8 per cent simple interest statute, being in derogation of the general law, must be strictly construed
by the courts. 7 In most cases, if the lender goes beyond the compensation allowed by law, there is merely a forfeiture of the interest charges
in the transaction. 8 The two notable exceptions are the Second Mortgage Lending Act and the Industrial Loan Act, in both of which an
overcharge results in forfeiture of both principal and interest. 9
1I. This is because the borrower does not get to keep the money for the whole term, but must
repay in installments, even though the interest is computed as if the entire loan were to be repaid
at the end of the term at 6 per cent.
12. GA. CODE ANN. § 57-101.1 (Rev. 1971).
13. This is limited to the FHA and VA. See GA. CODE ANN. § 57-101.1(a) (Rev. 1971).
14. GA. CODE ANN. ch. 57-2 (Rev. 1971). See particularly § 57-202(d) for interest rates
and § 57-201 for additional charges for services of lender or third parties.
15. Lender Credit Card Act, GA. CODE ANN. §§28-501 et seq. (Rev. 1969).
16. GA. CODE § 57-101 was enacted originally in 1878-79. Ga. Laws, 1878-79, p. 184. The
exceptions have come later.
17. Denson v. People's Bank, 186 Ga. 619, 198 S.E. 666 (1938).
18. GA. CODE ANN. § 57-112 (Rev. 1971).
19. Second mortgage penalty, GA. CODE ANN. § 57-203 (Rev. 1971); Industrial Loan Act
penalty, GA. CODE ANN. § 25-9903 (Rev. 1971).
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The Industrial Loan Act, unlike the Second Mortgage Act, is not
characterized by loans secured by real estate interests. Though a security interest in real estate is possible under the ILA, 0 the vast majority
of the loans are made on signature, household goods, automobiles, or
the credit of a co-signer.21 The ILA loans are generally small in amount
and are of relatively brief duration." The rates are the highest of any
of the fixed-rate exceptions to the general usury laws.
The character of the ILA comes directly from its purpose. The General Assembly was aware of a great deal of "salary-buying" and extortionate lending, which was creating problems not only for the borrowers
involved but for their employers as well.24 The extortionists, generally
thought of as shady characters who inhabit pool halls and gambling
dens, have never been fully documented as to numbers or volume of the
credit business they do. But the salary-buyers have been more in the
open, and certainly more active in the loan business.2 Their typical
scheme would be as follows: John Doe, employed by a cotton mill or a
railyard, would have $100 income due him on the 15th of the month.
Richard Roe, salary-buyer, would "purchase" this "account for wages"
on the 10th of the month for $90. Thus the credit charge would be $10
on $90 for only five days, resulting in a fantastic annual percentage
rate.26
If John Doe did not pay, Richard Roe would file a bail trover action
against John's household furniture, which had been signed over to him
as security. Usually, in fear of going to jail for non-delivery and not
wanting to have his children's beds hauled away, John and his friends
20. No restriction appears in the Act.
21. Usually, such loans are on household furniture. Very often a second party signs the contract, but he is usually identified as a "co-maker," rather than a person secondarily liable. Whether
this is actually contemplated by the "co-maker" is hard to tell.
22. They cannot exceed $2,500, but the average loan balance is about $400, according to figures
taken from the 1971 annual report of the Commissioner. The time cannot exceed two years. GA.
CODE ANN. § 25-315 (Rev. 1971).
23. The limit is 60 per cent per annum, set by the incorporation into the Act of GA. CODE § 57117, which makes it a misdemeanor to charge more than that rate. There is no limit to interest on
government-guaranteed residential real estate purchases or on corporate loans over $2,500. GA.
CODE ANN. § 57-118 (Rev. 1971).
24. See, e.g., Atlantic Coast Line R.R., v. Nash Loan Co., 179 Ga. 52, 175 S.E. 247 (1934).
Wage garnishment also incurs the wrath of many employers who do not want to do the bookkeeping on them, and employees are sometimes fired for receiving garnishments.
25. Many were actually store-front operations with business licenses.
26. Over 800 per cent per annum.
27. Under bail trover, the debtor had to deliver either the goods, a substantial bond to guarantee payment of the debt, or his body, to be placed in jail. This has been declared unconstitutional,
because it deprives one of rights without a hearing. Hall v. Stone, 229 Ga. 96, 189 S.E.2d 403
(1972).
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and relatives would find some way to solve the problem. Sometimes
John tried to go into equity to restrain the bail trover, arguing that since
he was too poor to post the bail trover bond he had no adequate remedy
at law, but the courts generally held that his poverty was no excuse and
his remedy at law was sufficient.2"
Both the ILA and its predecessor the Small Loan Act of 1920, were
designed to bring persons lending small sums for brief periods under
strict regulation, so that the borrowers could have better protection.29
But the courts held that the salary-buyers were not covered by the Small
Loan Act of 1920 because the transaction was a "sale" of wages, and
not a loan.'" Furthermore, it was held that the Superintendent of
Banks, who had authority over the old Small Loan Act, had no authority to go into equity and restrain violations of the Act he governed."
A misdemeanor statute directed at salary buying, which provided for
a fine and/or imprisonment for charging more than 5 per cent per
month (60 per cent per annum) proved ineffective in curbing the practice
because the Act was seldom enforced. The courts held that if a lender
charged more than 5 per cent per month, even though this was a misdemeanor, the loan would not be forfeited and the principal would still be
collectible.32
The salary-buyers violated the misdemeanor statute with impunity,
charging rates as high as 200 per cent per annum on short-term
credit.33 It was not until an organized effort of the Bar was mounted
in the early 1940's that the practice was brought under some degree of
control. 34 Shortly before this, the rate of interest on the Small Loan
Act of 1920 had been reduced from three and a half per cent per month
to only one and a half per cent per month, 35 which presumably had the
28. American Sec. Co. v. Sealey, 173 Ga. 754, 161 S.E. 253 (1931): Calhoun v. Davis, 163
Ga. 760, 137 S.E. 236 (1920).
29. The burden is upon the loan company to show that it fully complied with all the
terms of the loan act of 1920. The act is humanitarian in its purposes, and is intended
to protect those in need and hard pressed for the use of small sums of money. With that
object in view, and under the State's sovereign police power, the legislature undertook
to regulate strictly the business of lending money in sums of less than three hundred
dollars. On the other hand, such money-lenders are allowed to charge and receive more
than eight per cent, per annum, to wit, 3 and 1/2 per cent per month. Under these
circumstances the act will be liberally construed in favor of the borrower.
Atlantic Coast Line R.R. v. Nash Loan Co., 179 Ga. 52, 54, 175 S.E. 247, 248 (1934).
30, Tollison v. George, 153 Ga. 612, 112 S.E. 896 (1922).
31, Bennett v. Bennett, 161 Ga. 936, 132 S.E. 528 (1926).
32. Gersh v. Peacock, 89 Ga. App. 57, 78 S.E.2d 543 (1953): Croom v. Jordan, 20 Ga. App.
802, 93 S.E. 538 (1917).
33. Broce v. Master Loan Serv., Inc. 171 Ga. 22, 154 S.E. 324 (1930).
34. Gunnels v. Atlanta Bar Ass'n, 191 Ga. 366, 12 S.E.2d 602 (1940).
35. Ga. Laws, 1935, p. 394.
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adverse effect of driving some debtors back into the illegitimate loan
market.
When the ILA was introduced in the General Assembly in 1955, the
state was still plagued with salary buying and other loan problems, and
the Small Loan Act licensees were chafing over their low interest rates.
It would appear from the allowable charges in the ILA that the General
Assembly finally decided if it could not beat the usurers, it would legalof a state
ize them, and bring them at last under the strict supervision
3
official armed with adequate enforcement powers.
The Comptroller General got the task of being the "Industrial Loan
Commissioner" under the Act, 37 and was given the power to decide
whether it was to the "convenience and advantage" of the community
in which the lender was located that he be permitted to lend under the
Act.3 8 The Commissioner was also given the power to seek injunctory
relief against violators of the Act 9 and to revoke or suspend licenses
for violations of the Act under certain circumstances.40
The interest rates permitted under the ILA topped anything previously allowed by Georgia law, except for rates during a brief period
in the 1800's when the state had no usury law at all. 4 The maximum
charge was set at 8 per cent add-on interest, which could be discounted
in advance on loans of 18 months duration or shorter.4 2 The simple3
interest equivalent of this rate was more than 14 per cent per annum.1
But in addition to the interest rate, lenders were permitted to charge a
service fee for writing the loan, in the amount of 8 per cent of the face
amount of the contract (including interest) on the first $600 and 4 per
cent on all amounts over $600.1' Lenders under the Act were also given
the right to sell credit life insurance, credit accident and sickness insurance and credit personal property casualty insurance (including automo36. The current loan commissioner, for example, has the power to go into equity to get
restraining orders against those violating the Act. GA. CODE ANN. § 25.311 (Rev. 1971).
37. GA. CODE ANN. § 25-306 (Rev. 1971).
38. GA. CODE ANN. § 25-308(a)(2) (Rev. 1971).
39. See note 36 supra.
40. GA. CODE ANN. § 25-307.1 (Rev. 1971); GA. CODE ANN. § 25-312 (Rev. 1971).
41. The legislature repealed the usury law in 1873. The mistake was corrected in 1875.
42. GA. CODE ANN. § 25-315(a) (Rev. 1971). The language making this interest charge "addon" rather than simple is as follows: "a rate not to exceed eight per cent per annum of the face
amount of the contract, whether repayable in one single payment or repayable in monthly or other
periodic installments." This add-on interest may be discounted in advance on loans of 18 months
or less, which has the effect of raising the simple interest equivalent even higher.
43. The reason the annual percentage rate is more than 14 per cent, rather than 8 per cent
simple, is that the debtor does not get to use the money for the full term, although the interest is
calculated as if he did.
44. GA. CODE ANN. § 25-315(b) (Rev. 1971).
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bile insurance),45 and were permitted to take out "non-recording" insurance on loans over $100 and pass the cost along to the customer.,'
Commissions on a par with those in the non-credit insurance field were
permitted,47 except on the non-recording insurance,48 thus giving the
lender a new source of revenue.
Since the service fee of 8 per cent on the first $600 and 4 per cent on
all amounts above $600 was to be charged irrespective of the time involved, the finance charge rate in annual percentage terms was theoretically infinite. For this reason, the General Assembly incorporated into
the ILA's service charge provision the old misdemeanor statute prohibiting charges of more than 5 per cent per month.'" This had the effect
of stretching out the period in which the service fee could be earned, in
order that the overall rate of charge in simple interest terms would not
exceed 60 per cent per annum.
Another problem anticipated with the service fee was that lenders
would be able to get borrowers to frequently renew loans, thus taking
the service fee over and over again. In partial solution to this problem,
the Assembly provided that the fee could not be charged on any part of
a loan which was needed for the renewal or re-financing of an existing
balance which was less than six months old.5 If the loan balance was
$100 or less, the period was only two months. 2 A provision was also
inserted providing for a "rule of 78's" rebate of unearned interest (provided it exceeded $1) at the time of a renewal,53 and for rebating the
unearned portion of any insurance premium charged and collected in the
45. GA. CODE ANN. § 25-315(c) (Rev. 1971).
46. GA. CODE ANN. § 25-316 (Rev. 1971).
47. GA. CODE ANN. § 25-315(c) (Rev. 1971).
48. GA. CODE ANN. § 25-316 (Rev. 1971) provides that there shall be no further charges to
the debtor other than those specified in the Act. No commission to the lender on the non-recording
insurance is specified in the Act. Therefore, the Commissioner has ruled that "[wihere commissions
are turned to the lender, such shall be credited to the customer's account." II RULES AND REGS.
OF GA. § 120-I-I 1-.06(5) (Rev. 1971).
49. Since the 8 per cent fee, nothing else appearing to counteract it, could be charged for an
infinitely small length of time, the annual percentage rate effect could be similarly infinite.
50. GA. CODE ANN. § 57-117 (Rev. 1971) incorporated into GA. CODEANN. § 25-315(b)(Rev.
1971) by reference.
51. GA. CODE ANN. § 25-315(b) (Rev. 1971).
52. GA. CODE ANN. § 25-315(b) (Rev. 1971). It would be possible (because the words "loan
balance" are used instead of "original loan balance") to lend $150 (face amount) for three months,
have the debtor pay $50 the first month, and flip the loan on the sixty-first day of the period without
losing any portion of the new fee. One difficulty with the anti-flip provision is that it is not made
clear whether a fee may be charged on the new interest, credit life insurance premium, and other
charges made in connection with a pure renewal within the period.
53. GA. CODE ANN. § 25-317 (Rev. 1971).
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loan.54 Within these limitations, however, pyramiding was still permitted, and the "rule of 78's" rebate rather than a pro rata rebate on precomputed interest charges resulted in forfeiture of some amount of
interest in addition to the new service fee. 5
This "legalized usury" under the ILA has been subjected to strict
scrutiny by the courts,5" just as the contracts under the Small Loan Act
of 1920 had been dealt with strictly. 7 By contrast, the regulations issued
by the Comptroller General's office have seemed over the years to give
the lenders under the Act the benefit of some serious doubts, and it
would appear that "liberal" interpretation has been the rule on the
regulatory side of the Act.58 These judicial and regulatory interpretations are the primary subject-matter of this article.
LITIGATION AND REGULATIONS INTERPRETING THE

ILA

The litigation and regulations under the Georgia Industrial Loan Act
can be divided roughly into three categories: requirements of pleading
and proof, finance charge limitations, and collateral law bearing on the
ILA. They will be dealt with in that order.
Requirements of Pleading and Proof
The Standard ILA Complaint
Since most of the litigation under both the Small Loan Act of 1920
and the ILA was done prior to the enactment of the new Civil Practice
Act,59 it is difficult to tell precisely what types pf pleading may be
required under the law as it now stands. The difference between stating
a "cause of action" under the old law and a "claim" upon which relief
may be based under the new practice is hard to define.6" But it is essen54. GA. CODE ANN. § 25-317 (Rev. 1971). This must be presumed from the wording, though
it is not specifically stated. See Brown v. Quality Fin. Co.. 112 Ga. App. 369, 145 S.E.2d 99 (1965).
55. As an example, consider the fact that under the "rule of 78's" a lender has earned 12/78
(24/156) of the interest after one month of a one-year loan has passed, while under a pro rata rebate
formula, the lender has earned only 1/12 (13/156) of the interest. The borrower loses 11/156
because the "rule of 78's" is used.
56. For example, where a lender could not prove that the borrower was given a copy of the
loan contract at the time of the loan, the loan was held null and void. Colter v. Consolidated Credit
Corp., 116 Ga. App. 520, 157 S.E.2d 812 (1967).
57. Denson v. People's Bank, 186 Ga. 619, 198 S.E. 666 (1938); Atlantic Coast Line R.R. v.
Nash Loan Co., 179 Ga. 52, 175 S.E. 14 (1934).
58. See section on credit life insurance, infra.
59. Ga. Laws, 1966, pp. 609 et seq.
60. An original complaint shall contain facts upon which the court's venue depends
and any pleading which sets forth a claim for relief, whether an original claim, counter-
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tial to the understanding of handling an ILA case that the history of
pleading and practice under both Acts be reviewed.
The elements of a sufficient Small Loan Act pleading were outlined
by the court of appeals first in Jobson v. Masters,"' a few years after
the Act was passed. The petition, in order to withstand a demurrer, had
to contain four elements: (1) that the lender was licensed to do business
under the Small Loan Act (2) that the loan was made at the address
shown on the license (3) that the contract was valid on its face, and (4)
that the lender had delivered to the borrower at the time of the loan a
62
statement of the terms of the loan.
One year later the court of appeals backed away from the requirement that a statement of the loan be delivered, because the Act had in
fact provided no penalty for such failure. 3
After Jobson, however, the court strictly required the creditor to
plead and prove his license to do business under the Small Loan Act.64
Similarly the courts held that a licensee under the ILA had to plead
and prove his license under the old civil procedure.65 Whether or not a
lender must plead his license under the Civil Practice Act has been
questioned," but it is clear that whatever is plead, the proof of the
license is still required. 7
It is also clear that under the ILA, unlike the Small Loan Act, the
lender must prove that a statement of the loan was delivered to the
borrower at the time it was made, where the borrower denies that he
claim, cross-claim, or third-party claim, shall contain (1) a short and plain statement of
the claim showing that the pleader is entitled to relief, and (2) a demand for judgment
for the relief to which he deems himself entitled. Relief in the alternative or of several
different types may be demanded.
GA. CODE ANN. § 81A-108(a) (Rev. 1972). See also GA. CODE ANN. § 81A-109(a) (Rev. 1972);
Household Fin. Corp. v. Johnson, 119 Ga. App. 49, 165 S.E.2d 864 (1969).
61. 32 Ga. App. 60, 122 S.E. 724 (1924).
62. Id. at 68, 122 S.E. at 727.
63. Williams v. Yarbrough, 34 Ga. App. 500. 130 S.E. 361 (1925). The present ILA provision.
however, is strictly enforceable. See note 56 supra.
64. Atlantic Coast Line R.R. v. Nash Loan Co., 179 Ga. 52, 175 S.E. 14 (1934).
65. Household Fin. Corp. v. Johnson, 119 Ga. App. 49, 165 S.E.2d 864 (1969): Colter v.
Consol. Credit Corp., 116 Ga. App. 520, 157 S.E.2d 812 (1967); Bayne v. Sun Fin. Co., No. I,
114 Ga. App. 27, 150 S.E.2d 311 (1966).
66. Household Fin. Corp. v. Johnson, 119 Ga. App. 49, 165 S.E.2d 864 (1969).
67. The question before us on the directed verdict is not whether plaintiff was required under CPA to plead licensing under the Industrial Loan Act but whether it was
required to prove it as a condition precedent to recovery. For, regardless of pleading
requirements, this type of obligation is conditional upon the fact of license at the time
it was incurred, and the holder's right to enforce it is conditional upon a showing of that
fact, the burden being upon him.
Id. at 49.
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received one.6 8 The ILA penalty section is broader than that under the
Small Loan Act in that any contract made in violation of any section
of the ILA is null and void. 9
Thus it would appear that whatever facts are pleaded (and facts sufficient to make out a claim under the Act are certainly advisable), the
proof problems under the ILA are the same as enunciated in Jobson:70
first, proof of the license; second, proof that the loan was made under
the license at the place of business shown in the license; third, proof that
the contract does not on its face violate the Act, and; fourth, proof that
the statement of the loan (disclosure statement, loan voucher) was given
to the borrower at the time the loan was made.7'
The Standard ILA Defense
Where the debtor has signed an unconditional promise to pay money,
an affirmative defense is generally required to prevent a judgment for
the plaintiff-creditor.12 However, if the creditor has not plead the essential elements outlined in the Jobson case, the debtor can answer with a
general denial,73 so long as it is clear that the lender is proceeding under
the ILA.74
Any specific violation of the ILA would constitute an affirmative
defense to an ILA contract, since the penalty of forfeiture is imposed
for any violation of the Act in connection with the transaction." On
renewal loans, of course, recourse can be had to prior transactions,
because if an earlier transaction was usurious, and the usury has not
been purged by the lender in the renewal, the current contract stands
tainted with usury even though it may appear to be valid on its face.7"
68. Colter v. Consol. Credit Corp., 116 Ga. App. 520, 157 S.E.2d 812 (1967).
69. GA. CODE ANN. § 25-9903 (Rev. 1971). "Any loan contract made in violation of such
Chapter shall be null and void." Id. For "willful" violations of the licensure, application, suspension, revocation and interest charge provisions of the Act, a misdemeanor penalty is provided.
70. 32 Ga. App. 60, 122 S.E. 724 (1924).
71. Id. at 68, 122 S.E. at 727.
72. Richey v. Johnson, 21 Ga. App. 41, 93 S.E. 514 (1917).
73. Bayne v. Sun Fin. Co., No. I, 114 Ga. App. 27, 28, 150 S.E.2d 311 (1966).
74. In Gersh v. Peacock, 89 Ga. App. 57, 78 S.E.2d 543 (1953), a lender sued on a note
providing for interest at 6 per cent per month. The debtor filed a general demurrer, since the loan
would have been null and void under the Small Loan Act of 1920. The creditor amended and struck
the interest and sued only for the principal. The court of appeals allowed the amendment, since it
did not appear that the lender was licensed under the Act, and the loan otherwise would only be
violative of GA. CODE ANN. § 57-117 (Rev. 1971), the five-per-cent-per-month rule, and the
interest only would be forfeited.
75. See note 69 supra.
76. Newcomb v. Niskey's Lake, Inc., 190 Ga. 565, 570, 10 S.E.2d 51, 55 (1940); McGee v.
Long, 83 Ga. 156, 9 S.E. 1107 (1889): Archer v. McCray, 59 Ga. 546, 547 (1877).
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Equitable Relief of the Debtor
Where the creditor is harrassing the debtor on a void loan contract,"
or where the creditor threatens to seize property given as security for a
loan (perhaps under some power granted in the contract),78 the debtor
can go into equity and allege an inadequate remedy at law for preventing
the injury.7" There, the debtor can get the loan contract cancelled if it is
proved to be violative of the Act.80 While courts of equity have traditionally required that a borrower tender the principal and legal interest in
order to attack a contract as usurious in equity, 8 this rule does not apply
to loan act litigation, since the debtor is not admitting any amount is
8
owed to the lender. 1
The mere inability of the debtor to post some bond to prevent the pre77. Nash Loan Co. v. Dixon, 181 Ga. 297, 182 S.E. 23 (1935). Though this was under the Small
Loan Act of 1920, the principle remains the same. See also GA. CODE ANN. § 24-315.1 (Rev. 1971)
in the new Act, which specifically describes activities deemed to be "unreasonable collection
tactics," whether or not the loan is void. Quaere whether the debtor could go into equity to restrain
harrassment on a loan which was not violative to the Act without tendering the principal and
interest lawfully owed; or whether, since the harrassment violates the Act, the loan would be voided
thereby under GA. CODE ANN. § 35-9903 (Rev. 1970).
78. Jones v. Equitable Loan Co., 179 Ga. 228, 175 S.E. 554 (1934) (arising under the small
loan act).
79. Under Nash Loan, and under Jones, this was allowed even though there was a legal defense
to the contract. Unless suit were brought, the defense was inadequate.
80. Id.
81. Redwine v. Frizzell, 184 Ga. 230, 237, 190 S.E. 789 (1937): Wardlaw v. Woodruff, 175
Ga. 515, 165 S.E. 557 (1932): Paulk v. Cairo Banking Co., 158 Ga. 338, 123 S.E. 292 (1924): Liles
v. Bank of Camden County, 151 Ga. 483, 107 S.E. 490 (1921); Matthews v. Banks, 146 Ga. 732,
92 S.E. 52 (1917): Echols v. Green, 140 Ga. 678, 79 S.E. 557 (1913); Booth v. Atlanta Clearinghouse Ass'n, 132 Ga. 100, 63 S.E. 907 (1908); Wilkinson v. Holton, 119 Ga. 557, 46 S.E. 620
(1903); Beach v. Lattner, 101 Ga. 357, 28 S.E. 110 (1897); Dottemer v. Freeman. 88 Ga. 479, 14
S.E. 863 (1891); Campbell & Jones v. Murray, 62 Ga. 87 (1878). This is based on the maxim that
he who would have equity must do equity.
82. Nash Loan Co. v. Dixon, 181 Ga. 297, 301-02, 182 S.E. 23, 25 (1935); Davis v. Atlanta
Fin. Co., 160 Ga. 784, 129 S.E. 51 (1925). That the older line of cases is based on the plaintiff
(debtor) admitting that some amount is due the lender is demonstrated in Beach v. Lattner, 101
Ga. 357, 28 S.F. 110 (1897), where the Supreme Court said:
It is a well-recognized principle, frequently found in the rulings of this court, that, though
a deed be void for usury, equity will not decree its cancellation without payment or
tender of the principal and lawful interest, and this upon the principle that whoever
would have equity must do equity. [Citations omitted.] The defendant in error having
admitted owing a given amount of principal and lawful interest thereon, she was not
entitled to an equitable decree for cancellation of the deed. ...
Id. at 369 (emphasis added). This is analogous to the cases on challenging a tax levy, where
taxpayers have been required to tender the amount the)' claimed was the proper amount, in order
to get equity. Pierce Trading Co. v. City of Blackshear, 182 Ga. 649, 186 S.E. 736 (1936); Candler
v. Gilbert, 180 Ga. 679, 180 S.E. 723 (1935); People's Credit Clothing Co. v. City of Atlanta, 173
Ga. 653, 160 S.E. 873 (1931).
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judgment seizure of his property has been ruled an insufficient excuse
to resort to equity for relief.8 3 But since both bail trover and the seizure
of goods before judgment under a personal property mortgage forclosure have been recently ruled unconstitutional, 4 this relief is no longer
needed by the debtor. Georgia debtors now are entitled to a hearing on
any prejudgment seizure of property or wages, 5 with the possible exception of situations in which the debtor voluntarily relinquished control
over the property involved. 6
Relief From High Interest Rates in Bankruptcy
Many overwrought debtors in Georgia resort to chapter XIII wageearner bankruptcies to avoid lenders' claims. 7 When this occurs, the
creditor on an unsecured ILA claim is required to rebate interest which
has been pre-computed, as of the date the petition is filed."a By this
means, a debtor is provided a breathing spell and a chance to pay
legitimate debts with honor; also, competing creditors are not put at a
disadvantage under the plan by the high rates of interest chargeable
under the ILA.89
Setting Aside ILA Judgments
Frequently an attorney is called upon to defend an ILA controversy
only after the debtor has been garnisheed. In many cases, the debtor did
not in fact know he had been sued, either because of "notorious" service
83. American Sec. Co. v. Sealey, 173 Ga. 754, 161 S.E. 253 (1931); Calhoun v. Davis, 163
Ga. 760, 137 S.E. 236 (1927).
84. Hall v. Stone, 229 Ga. 96, 189 S.E.2d 403 (1972) (bail trover); Johnson v. Glenn's Furniture
Co., Civil No. 16089 (N.D. Ga., July 31, 1972) (personal property mortgage foreclosure).
85. See cases cited note 83 supra, and Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969),
which ruled pre-judgment wage garnishment unconstitutional under the fourteenth amendment.
86. No conclusive decision on this point has been handed down to date, though it is being
litigated frequently.
87. Chapter XIII is not effective to avoid the claims of secured creditors, because if they are
adversely affected by the plan, they can opt to go after the security, and then file a claim for the
deficiency.
88. In Re Christian, Bankruptcy No. 19368 (M.D. Ga. 1972). A Chapter Xi creditor may
only file a claim for that amount which is a "fixed liability, as evidenced by a judgment or an
instrument in writing absolutely owing at the time of the filing of the petition by or against him,
whether then payable or not, with any interest which would have been recoverable at that date
I U.S.C.
.I
§ 103 (a)(1) (emphasis added).
89. "One of the traditional reasons denying interest is some debts carry a higher interest rate
than others. This traditional reasoning would be applicable to a Chapter XIII proceeding." In re
Richardson, 34 Ref. J. 61 (D.C. Va., 1960); In re Christian, Bankruptcy No. 19368 (M.D. Ga.,
1972) (p. 4 of written opinion).
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where the amount in controversy is less than $200,11 or because of service
on a "responsible" adult at the place he resides, who in turn did not give
him the papers."'
When this occurs, or when for any other reason the debtor can plead
"excusable neglect" for failure to answer the suit, Ga. Code Ann. § 46410 (Rev. 1965) provides a way out. If a petition is filed with the original
trial court within 15 days after service of the summons of garnishment
on the employer, and excusable neglect and lack of actual notice of the
judgment are shown, and the petition is filed within two years after the
judgment, the trial judge can set aside both judgment and garnishment,
and allow the filing of standard ILA defenses.
Another frequent problem is where a debtor has had a default judgment taken against him by the creditor either on an insufficient pleading
or on a pleading which shows on its face some violation of the ILA. The
latter case has a rather simple solution, through the filing of a motion
to set aside, based on the nonamendable defect on the face of the record
or pleading. 2
But where the problem is merely an "insufficient" pleading," (for
example, one in which the license of the lenders has not been pleaded
though the attached contract is clearly under the ILA), the problem is
more complex and the law is hazy. Case law prior to the CPA provided
that amendable defects were cured by the judgment.94 On this basis, the
mere lack of pleading the license (being amendable)95 would seem to
have been cured by the judgment by default.
But under cases involving the application of the Industrial Loan Act,
a distinction has been drawn between default cases where the amendable
defect was not essential to the cause of action and default cases where
some essential element of the case had been omitted. In the latter
90.
91.

GA. CODE ANN. § 81A-104(d)(6) (Rev. 1972).
GA. CODE ANN. § 81A-I04(d)(7) (Rev. 1972).

92. The loan is void and a nullity. An amendment to the pleading could not, therefore, bring
it back to life.
93. The "insufficiency" here relates to the ability of the pleading to support a default judgment,
rather than to whether it states a claim upon which relief may be based. These appear to be
distinguishable.
94. See Bayne v. Sun Fin. Co. No. 1, 114 Ga. App. 27, 28(5), 150 S.E.2d 311 (1966): Rollins
v. Personal Fin. Co., 49 Ga. App. 365, 366, 175 S.E. 609 (1934).
95. Hardy v. R. & S. Fin. Co., 116 Ga. App. 451, 157 S.E.2d 777 (1967).
96. We do not deal with a situation in which the necessary fact of license was
properly alleged and admitted, either expressly or by failure of the defendant to deny it.
Nor do we deal with the ordinary situation when the defect, being amendable, is not
one upon which the plaintiff's right to enforce the obligation is conditional. Generally,
amendable defects are cured by the judgment unless there is an actual want of a cause
of action.
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situation, the court held, the defect, though amendable, was not cured
by the judgment by default. The theory behind this was that in a default
judgment, nothing could be presumed except facts well-plead. Facts not
well-plead, issues of law, and forced inferences were not deemed to have
been admitted by default. 7
The question remaining is whether the restriction of Ga. Code
Ann. § 81A-160(d) (Rev. 1972), which provides that a motion to set
aside a judgment must be based on a non-amendable defect, applies to
judgments by default, particularly where under the ILA some fact essential to the proof burden has been omitted. It would appear that even
though amendable, such a defect in the pleading would not be cured by
a default judgment, and the judgment could be reopened under a motion
to set aside. The accuracy of this statement, of course, must await the
determination of Georgia courts.
Finance Charge Limitations
Finance charge limitations under the ILA are spelled out under several different provisions of the Act. The most important is section 15,
under which limits are set on the interest, the service fee, and the insurance premiums chargeable to the debtor. 8 Of secondary importance are
the provisions of section 16 as to attorney fees, court costs, and recording fees;99 section 16.1, which restricts "flipping" of purchased contracts
into ILA contracts for a period of time;'"' section 17, which provides
for rebates upon prepayment or renewal of a loan;'' and the first part
of section 15, which restricts the amount and term of ILA contracts
02
upon which such high interest rates can be charged.'
Interest Charges
The interest allowable under the ILA is 8 per cent add-on, which has
an annual percentage rate of about 14.5 per cent.0 3 However, in con114 Ga. App. at 29, 150 S.E.2d at 312 (emphasis added).
97. Whether there was a lawful license is more than a mere matter of form. "Defendant's default operates as an admission only of those material facts which are well and
properly pleaded in the plaintiffs declaration or complaint . . . . Conclusions of law,
and facts not well pleaded and forced inferences are not admitted by a default judgment."
114 Ga. App. at 29, 150 S.E.2d at 312.

98.
99.
100.

GA. CODE ANN. § 25-315(a) to -(c) (Rev. 1971).
GA. CODE ANN. § 25-316 (Rev. 1971).
GA. CODE ANN. § 25-316.1 (Rev. 1971).

101.
102.

GA. CODE ANN. § 25-317 (Rev. 1971).
GA. CODE ANN. § 25-315 (Rev. 1971).

103.

Rate is dependent on time. Rate for one year, 14.45 per cent; two years, 14.67 per cent,

19731

INDUSTRIAL LOAN ACT

tracts of 18 months duration or less, this 8 per cent add-on interest may
be discounted in advance, which substantially increases the annual percentage rate." 4 The interest is precomputed and added to the principal
amount of the loan (or discounted), meaning that each payment has the
interest already figured in. Thus if the lender accelerates maturity of the
contract for non-payment or some other reason, a rebate of the unearned portion of this pre-computed interest must be made or the con05
tract will be rendered null and void.'
There is a quite simple way to check the appropriateness of the interest in an ILA contract, assuming one knows the interest and the total
of payments in the contract. 00 If the loan is for more than 18 months,
the interest should be first subtracted from the total of payments. This
should give the base upon which the interest was computed. The next
step is to take the appropriate percentage of that base for the period of
time involved,' 7 and the result should be exactly the same as the interest
shown. If not, someone has erred.
On contracts of 18 months or less, the computation is even simpler.
If, for example, the total of payments has been set at $600, for a term
of one year, the interest will be a flat 8 per cent of the $600, or $48. This
$48 in turn will have been listed as a deduction from the $600 total of
payments in determination of the cash to be received by the borrower. 08
The Statutory Service Fee
Computing the "fee"'

09

on a loan contract is also quite simple, given

104. To get a firmer understanding of the effect of discounting on the annual percentage rate,
consider the following example: X borrows $1,000 for one year. He receives $1,000. One year later
he repays $1,080. This is called 8 per cent simple interest. Now consider another version: X signs
a note for $1,000. He receives $920. At the end of the year he repays $1,000. This interest charge is
80/920, or 8.7 per cent per annum.
105. Lewis v. Termplan, Inc., Bolton, 124 Ga. App. 507, 184 S.E.2d 473 (1971). Lewis viewed
all contracts under the ILA, as null and void which had added eight per cent interest after the
contract had been accelerated, and which were for more than 18 months. In these respects the Lewis
case could be read narrowly. However, in Roberts v. Allied Fin. Co., No. 47805 (Ga. Ct. of App.,
April 3, 1973), Lewis was extended to cover contracts of less than 18 months, even if there was no
8 per cent interest (as in Lewis) added after the contract had been accelerated.
106. This information appears on both the loan voucher form required under the Act and the
"truth in lending" disclosure.
107. For three months, the fraction of one-fourth would be used, for example, because it
represents a quarter of a year. The computation would be one-fourth, times 8 per cent, times the
base. For two years it would be two, times 8 per cent, times the base.
108. The interest, fee, insurance charges, recording charges, and any figure representing renewal of a prior loan balance will all be deducted from the face amount of the loan, to determine
the cash received by the borrower.
109. GA. CODE ANN. § 25-315(b) (Rev. 1971) (8 per cent of the first $600 of a loan and 4 per
cent of all further amounts).
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the total of payments, except in rare cases. The usual method is to
merely take 8 per cent of the first $600 of the total of payments of the
contract, plus 4 per cent of all amounts over $600, and total the two.
This should yield the "fee".
An exception arises when the loan has received a "quick flip." This
term refers to the refinancing of a loan before the period of restriction
on the fee has expired. On pre-existing balances where the amount
remaining to be paid is $100 or less, this restriction is for six months.
During this period, no fee may be charged on a flip of the old balance.
One practice commonly done, but which so far has escaped challenge
at the appellate level, is the charging of the fee even within the restricted
time on that portion of the renewal balance which is attributable to new
insurance and interest charges, and not on the face value of the old
loan."" The statutory language prohibits the charging of a fee on "that
part . . . which is used to pay or apply on a prior loan,""' but no
specification concerning fees on the new insurance charges and interest
is made in the Act. There are certainly two possible interpretations of
this section, and which one the courts would choose is difficult to predict.
The fee, as said before, is also limited by section 57-117 of the Usury
Title, which prohibits the charging of more than 5 per cent per month
on credit, by any means whatsoever." 2 The 8 per cent flat fee must
therefore be spread over a long enough period of time that it, combined
with the interest charge, will not exceed this rate. A problem arises when
the loan was originally at, for example, 50 per cent per annum for three
months, and the loan is flipped prior to maturity. The shortened period
of the loan, with no rebate of the statutory fee (it is not required), tends
to shoot the actual interest rate for the loan above 60 per cent per
annum. For this reason, the Comptroller General has ruled that the
lender, in flipping one of these short-term loans, must go back and
recalculate the actual interest charged, to make sure the five-per-centper-month rule has not been violated."'
110. See note 52 supra.
11l. GA. CODE ANN. § 25-315(b) (Rev. 1971).
112. No person, company, or corporation shall reserve, charge, or take for any loan
or advance of money, or forbearance to enforce the collection of any sum of money,
any rate of interest greater than five per centum per month, either directly or indirectly,
by way of commission for advances, discount, exchange, the purchase of salary or wages,
by notarial or other fees, or by any contract, contrivance, or device whatever . . ..
GA. CODE ANN. § 57-117 (Rev. 1971).
113. "Upon prepayment of a loan prior to the due date, each licensee shall recompute both
interest and charges, other than bona fide insurance premiums to ascertain if a rate greater than
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A difficulty early in the cases under the ILA was in understanding
how the fee and the interest charge were to be related to each other. On
contracts of less than 18 months duration, for example, both the interest
and the fee were to be charged on the "face amount" of the loan, and
both were to be discounted from the amount of money to be received
by the debtor."' This put the lender in the curious position of charging
interest on the fee and at the same time charging the fee on the interest.
To make matters worse, since the insurance premiums were based on
the face amount of the contract also, the premiums were charged on
both the interest and fee, and both the interest and fee were charged on
the premiums. But, despite three separate challenges to this practice," 5
the courts held firm that that was what a literal reading of the statute
permitted, and any change would have to come through the legislature." 6 The General Assembly has not yet moved in that direction,
perhaps because the situation is confusing enough without further
amendment.
Insurance Charges Under the Act
There are at least four distinct types of insurance which can be written
on a Georgia industrial loan contract and the charge for which can be
passed along to the debtor. They are: (1) credit life insurance; (2) credit
accident and sickness insurance; (3) credit personal property insurance; "7 and (4) non-recording insurance."'
(1) Credit Life Insurance-Two types of group credit life insurance are available on the marker-"level" term life, and "reducing" or
"declining" term life. Typically, "level" term insurance is written in
connection with loans which are repayable in their entirety on or before
a certain date, while "reducing" term life insurance is written in connection with installment loans, where the balance of both the loan and the
insurance coverage declines as the loan is repaid (or contracted to be
repaid). "9
five (5) per cent per month has been charged and to the extent of such overcharge refund to the
borrower." II RULES AND REGS. OF GA., § 120-1-10-.04(1) (Rev. 1971). This applies particularly
to three month loans and others of brief duration.
114. GA. CODE ANN. § 25-315(a),(b) (Rev. 1971).
115. Robinson v. Colonial Disc. Co., 106 Ga. App. 274, 126 S.E.2d 824 (1962); Haire v. Allied
Fin. Co., 99 Ga. App. 649, 109 S.E.2d 291 (1959); Robbins v. Welfare Fin. Corp., 95 Ga. App.
90, 96 S.E.2d 892 (1957).
116. See Robinson v. Colonial Disc. Co., 106 Ga. App. 274, 126 S.E.2d 824 (1962).
117. GA. CODE ANN. § 25-315(a), (b), (c), (Rev. 1971), respectively.
118. GA. CODE ANN. § 25-316 (Rev. 1971).
119. The National Association of Insurance Commissioners (hereinafter NAIC), in its 1970
official report on credit life insurance, reported that
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It is very unusual in the United States for a "level" term life insurance
policy to be written on an installment loan, because the coverage costs
twice as much as "reducing" coverage, and is not needed to secure the
"' In fact, 44 states, the District of Columbia and Puerto Rico have
loan. 20
statutes, regulations, or case law prohibiting the practice specifically.,"
Even in Georgia, the sale of level term life insurance on declining balance loans has been 22specifically prohibited for creditors outside the
Industrial Loan Act.
The wording of the Loan Act as to this excessive sale of insurance
coverage, however, is not entirely clear. The Act provides that the insurance sold shall be "reasonably" related to the amount and term of the
loan and that it should not exceed the amount and term of the loan to
be secured. The Act also mentions that the insurance must be sold "as
security" for the loan. 123 But none of this wording specifically and
completely rejects the notion of selling level insurance on declining
balance loans.
An initial abuse discovered by those attempting to regulate the marketing of credit life
insurance is the sale of such insurance in an amount exceeding the amount of the
indebtedness with which it was connected. For example, for a loan of $475 a credit life
policy for $500 might be sold. The same thing results when level term life is sold to cover
an installment loan under which the balance due is a decreasing amount over the period
of the loan but the insurance coverage remains at the initial amount.
National Association of Insurance Commissioners, a Background Study of the Regulation of
Credit Life and Disability Insurance, at 40 (Milwaukee, 1970) (by the staff) (emphasis added)
[hereinafter cited as NAIC Study].
120. In Georgia, "level" term credit life insurance has a maximum rate of $1.88 per $100
coverage per annum. "Reducing" term life insurance costs only 83 cents per $100 coverage per
annum, at the maximum legal rate. II RULES AND REGS. OF GA. §§ 120-2-01 et seq. (October
13, 1972) (effective under emergency order June 15, 1972). Prof. Harvey L. Davis of S.M.U.,
writing about the sale of level insurance on declining balance loans in 1957 said: "If security for
the loan was really the purpose of the lender in selling credit life insurance, a reducing life credit
" Davis, Does the Texas Credit Insurance
insurance policy would give him complete security ....
Act "Legalize" Usury?, II Sw. L.J. 139, 153 (1957).
121. A recent survey by the author indicates that the following jurisdictions have prohibited
writing level term life insurance on installment loans, either by statute, regulation, or case law:
Alabama, Alaska, Arkansas, Arizona, California, Colorado, Connecticut, Delaware, District of
Columbia, Florida, Hawaii. Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Mississippi, Montana, Nebraska, Nevada, New Hampshire, New
Jersey, New Mexico, New York, North Dakota, Ohio, Oregon, Pennsylvania, Puerto Rico, Rhode
Island, South Carolina, South Dakota, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, Wyoming.
122. GA. CODE ANN. § 56-3304 (I) (Rev. 1971). Quaere whether the General Assembly omitted industrial loan licensees from this statute because there was already a provision on this matter
under the ILA (GA. CODE ANN. § 25-315(c)) or whether the Assembly just succumbed to the
pressure of lender and insurer lobbyists. In any event, this exclusion has no bearing on the proper
interpretation of code section 25-315(c) as to insurance under the ILA because it was passed in
1960, and the ILA provision had already been law for five years at that time.
123. GA. CODE ANN. § 25-315(c) (Rev. 1971).
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For this reason, the matter has been the subject of administrative
regulation, under the Comptroller's interpretive powers. Somewhat surprisingly, however, the Comptroller has resolved the issue in favor of
the lenders, holding that level term life insurance can be sold on any loan
made under the Act, regardless of the method of repayment.' 4 This
regulation has not gone unchallenged, however. The Georgia Court of
Appeals has at least three cases before it in the February term, 1973,
regarding the legality of this excessive insurance sale.' 25 The decisions
in these cases, should the court actually reach the level term life point,
may have extensive impact on the loan business, since more than 90 per
cent of the loans written under the Act carry level term insurance. '
The rates on credit life insurance in Georgia were, until recently, the
highest in the United States.' 7 But through an emergency order of the
Commissioner effective June 15, 1972, the rates were reduced to $1.88
per $100 per annum of the face amount of the contract for reducing term
life insurance.' 8 This brought the rates down into the top 10 states in
the United States, but they remain far above the "reasonable" rate
levels suggested by such authorities as the National Association of Insurance Commissioners (NAIC). 29
(2) Credit Accident and Sickness Insurance-Only two types of
credit accident and sickness policies may be written under the Industrial
124. 11RULES AND REGS. OF GA., § 120-1-11-.02(2)(a) (Rev. 1971). "Credit Level Term Life
Insurance or group credit level term life insurance may be written as security on all loans made
under the provisions of the Industrial Loan Act." Id.
125. Cases to be argued Tuesday, February 6; Thursday, February 8; and Monday, February
12, 1973. These will be in the advance sheets of the Georgia Court of Appeals by the time this
article is in print. [Two of these cases have been decided. Mason v. Service Loan & Fin. Co., No.
47913 (Ga. Ct. of App., April 3, 1973) held that level term life insurance that was sold on
installment loans was not a violation of section 315(c) of the Act. The decision was six to three. A
motion for rehearing has been filed. However, Patman v. Gen. Fin. Corp., No. 47942 (Ga. Ct. of
App., April 4, 1973) held that failure to clearly disclose the amount and class of the insurance
would render the contract null and void, citing Mason, supra as precedent.-Ed.]
126. Figure obtained from informal survey of lawyers litigating in this field.
127. See II RULES AND REGS. OF GA. § 120-1-11-.02(2) (Rev. 1971), which has been superseded as to rates only by sections 120-2-.01 et seq. (approved October 13, 1972). After a survey
of all rates in the 50 states, the author is unaware of any rate now in effect which exceeded the $2
per annum rate of level term insurance and the $1 per $100 per annum rate of reducing term
insurance under the prior Georgia regulation. A few states, however, set maximums only by
company, and have no industry-wide maximum rate. Where this is the situation, no comparison is
available.
128. II RULES AND REGS. OF GA. §§ 120-2-.01 el seq. (Rev. 1971).
129. The NAIC recommends a maximum rate of twice the "loss experience" of the companies,
which is generally about 30 cents per $100 in coverage per annum. This would mean that the
maximum reasonable rate in most states should not exceed 60 cents per $100 per annum, for
reducing term insurance.
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Loan Act, according to the regulations of the Commissioner. They are
three-day retroactive accident and sickness coverage and seven-day retroactive accident and sickness insurance.' On smaller loans, only the
three-day policies may be written.''
To understand how these policies compare with other accident and
sickness insurance policies requires some definition. The "three-day" or
"seven-day" designation refers to the period of time one would have to
be sick in order to be able to file a claim on the insurance. The "retroactive" designation refers to the fact that the benefits payable are "retroactive" to the day of the onset of the illness (or time of the accident),
as opposed to "non-retroactive" coverage which pays only from the day
of the end of the exclusion period.
There are other types of accident and sickness insurance besides
three-day and seven-day policies. There are 14-day, 21-day and 20-day
policies as well,' 32 each of which can be either retroactive or nonretroactive. All of these longer illness policies carry a substantially lower
premium rate than the three- and seven-day policies. 3 In fact, the
premium rates on the three-day and seven-day policies are so high in
relation to the benefits provided under them that the National Association of Insurance Commissioners has concluded that they are of questionable benefit to the consumer. For example, under a three-day retroactive policy written in connection with a $2,400 loan for two years
under the Georgia Industrial Loan Act the premium would be so high
that a person would have to be sick for a month and a half in order just
to recover the premium he paid.3 4
Most states, therefore, have either banned the three-day policies outright or have excluded them by setting maximum premiums which are
§§ 120-I-I1-.03(2)(a),(b) (Rev. 1971).

130.
131.

11 RULES
Id.

132.

See generally, NAIC Study, at II et seq.

AND REGS. OF GA.

133. A comparison of the cost of the most expensive available credit accident and sickness
insurance in the 50 states, prepared by the author (unpublished), shows that the following states
specifically prohibit the three day policies: Alabama, California, Connecticut, Louisiana, Maine,
Michigan, Mississippi, Nebraska, North Carolina, Rhode Island, and Tennessee. Most other
states, though they do not specifically prohibit the sale of three-day and seven-day policies, achieve
the same result by limiting the rates the lender can pass along to the customer to rates connected
with the longer-waiting period policies. On this basis, only a handful of states permit the sevenday policy: Arizona, Georgia, Hawaii, Maryland, North Carolina, Oklahoma, and Tennessee.
And, according to an extensive study, as of August, 1971, no state other than Georgia permitted
the three-day policies.
134. A $2,400 loan for 24 months is repaid at $100 per month. The rate on a three-day
retroactive policy in Georgia is $3.60 per annum for every $5 per month benefit. Thus the premium
on this loan would be $3.60 times two (years) times twenty ($5 into $100), which would equal $144.
In a month and a half, the benefits would total $150, just enough to cover the premium charge.
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related to policies with longer sickness period requirements.'35 In some
states, all accident and sickness insurance in connection with small loans
has been prohibited. 3
The commission to the lender on an accident and sickness premium
under the ILA can go as high as 65 per cent of the net premiums taken
in, according to regulations promulgated by the Commissioner. 37 This
provides an incentive to the lender to seek out the most expensive premium possible, in order to increase his compensation for writing the
coverage. This incentive to the lender to charge high rates is termed
"reverse competition" by the experts in the field, to distinguish it from
the normal forces of a free economy in which the price of the coverage
is forced down through competition." 8 The competition in the credit
insurance field is between insurers to see who can justify the highest
premium in order to get more lenders to sell their policy.
(3) Personal Property Casualty Insurance-The mechanics of the
sale of personal property casualty insurance on property in which a
security interest is taken are roughly the same as in the accident and
sickness insurance field. Maximum rates have been set, and the benefits,
if the goods are destroyed by fire or other insured hazard, are payable
to the lender to the extent of his interest.'39
Again, the principle of "reverse competition" is at work. The lender,
if he sells automobile casualty insurance, for example, may have a
tendency to assign to the insured a high-risk category, in order that the
premium will be higher and the commission resulting will be correspondingly increased. Premiums of as much as $250 for automobile coverage
on a relatively short loan are not uncommon.' No maximum premiums
on automobile insurance have been established under the regulations.
(4) Non-Recording Insurance-This type of insurance guarantees
the lender against the risk he takes by not recording a security interest
or financing statement, and thus giving up his right to priority should
the debtor go into bankruptcy. The premium is limited to the amount
135. See note 132 supra.
136. E.g., Alabama, where none may be sold on a small loan.
137. It RULES AND REGS. OF GA. § 120-1-11(3)(b) (Rev. 1971).
138. See generally, NAIC study, at 19 et seq.
139. II RULES AND REGs. OF GA., §§ 120-1-11-.04 et seq. (Rev. 1971).
140. E.g., American Credit Co. v. Lowe, Civil No. 53195V (Georgia, Civil Ct. of Bibb County,
Aug. 2, 1972) in which the borrower was charged $556 for two years of $25 deductible collision
and comprehensive coverage. The debtor, realizing his error, went back to the lender during the
next few days and requested permission to provide his own insurance. The creditor allowed the
substitution. The record does not disclose whether the interest charged in connection with the
premium was also refunded.
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it would have cost the lender to file a financing statement with the
superior court, which is $2.50.11 It may not be charged on loans under
$100,142 and any commission received by the lender for writing this
coverage must be credited to the account of the customer.' An obvious
loophole in the law, however, is that there is no direct prohibition
against a lender being financially related to the company which writes
the non-recording insurance, and it is therefore possible for the lender
to set up what is in effect a reserve for bad debts with these nonrecording premiums.'4 4 Whether a debtor could pierce the corporate veil
and establish that the premium was in fact not paid to a legitimate third
party has never been raised, and remains in question.
Attorney Fees and Court Costs
It is clear from the cases under the Small Loan Act of 1920 that strict
construction of the law would not permit the charging of attorney's fees
or court costs in case the debt had to be collected through court.' 45
Under the ILA, however, attorney's fees and court costs were permitted
upon default,' but such expenses are limited by collateral provisions
of Georgia law. "'
If the contract provides for "reasonable" attorney's fees, the creditor,
upon proper notice to the debtor, can charge 15 per cent of the first $500
of the debt and only 10 per cent on the remaining portion. 48 If the
contract provides specifically for 15 per cent attorney's fees, however,
the lender may take 15 per cent of the entire principal and interest for
which suit is brought. "9 If suit is brought for an excessive amount, the
resulting attorney's fee will usually also be excessive, since it is on a
percentage basis. Court costs are limited to those actually required of
the lender by the court. 50
141. GA. CODE ANN. § 109A-9-403(5) (Supp. 1971).
142. GA. CODE ANN. § 25-316 (Rev. 1971).
143. 11RULES AND REGS. OF GA. § 120-1-11-.06(5) (Rev. 1971).
144. Many lenders are reputed to be financially related to both their credit life insurance
company and their non-recording insurance company.
145. Seaboard Sec. Co. v. Jones, 40 Ga. App. 710, 151 S.E. 412 (1930); Fisburne v. Hartsfield
Loan and Savings Co., 38 Ga. App. 784, 145 S.E. 495 (1928). In Fishburne,the mere presence of
an attorney fee clause in the contract was deemed sufficient to void it, even though it had not yet
been exercised.
146. GA. CODE ANN. § 25-316 (Rev. 1971).
147. GA. CODE ANN. § 20-506 (Rev. 1965). A 10-day demand letter is a condition precedent.
148. GA. CODE ANN. § 20-506(b) (Rev. 1965).
149. GA. CODE ANN. § 20-506(a) (Rev. 1965).
150. GA. CODE ANN. § 25-316 (Rev. 1971).
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Under the Georgia "in forma pauperis" procedure' it may be possible for the debtor to avoid court costs if he files a defense in good faith
and files with it an affidavit of poverty, since the statute provides for
proceeding as a pauper either as a defendant or as a plaintiff. This issue
has never been ruled upon by the courts, but it appears feasible under
the statute.
Flipping Purchased Contracts
In 1964 the General Assembly amended the ILA to limit the flipping
of retail contracts and other debts into ILA contracts. 5 ' Prior to this
amendment, a lender could purchase a note running at a lower rate of
interest and refinance it at ILA rates, without restriction. The lender
may still refinance this paper but he must wait until 90 days after the
debt is purchased. 3
Rebates Upon Prepayment
Where the debtor pays out a loan contract prior to maturity, either
in cash or by refinancing, the ILA provides that the unearned interest
and insurance charges shall be refunded to the debtor.'54 This prevents
pyramiding of the interest and insurance charges. The rebate of interest
is to be computed under the "rule of 78's," according to the Act.'
Under case law, it appears that refunds on insurance premiums should
be made under the "rule of 78's" also, but this is not clear under the
Act. 156
The "rule of 78's," which is sometimes referred to as the "sum of the
digits" method, does not provide a complete rebate of unearned interest.
It operates as follows: Assume a loan with a $600 face value for a period
of 12 months. The debtor comes into the lender's office exactly six
months after the making of the note and prepays it. There are six "time
balances" remaining to be paid at the time of prepayment. In arriving
at the refund percentage, the lender would divide "78," which is the total
of all numbers one through 12 (the number of payments), into the sum
151. GA. CODE ANN. § 24-3413 (Rev. 1971).
152. GA. CODE ANN. § 25-316.1 (Rev. 1971).
153. Id.
154. GA. CODE ANN. § 25-317 (Rev. 1971).
155. "The amount of the refund shall represent at least as great a proportion of the total
interest as the sum of the periodical time balance[s] after the date of prepayment bears to the sum
of all periodical time balances under the sechedule [sic] of payments in the original contract." Id.
See notes 53 and 54 supra.
156. Brown v. Quality Fin. Co., 112 Ga. App. 369, 145 S.E.2d 99 (1965).
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of the numbers one through six, which represents the payments
remaining. The sum of one through six is 21, meaning that the fraction
to be rebated is 21/78 of the original interest and insurance premiums.
This is the equivalent of about 27 per cent of the original charges. The
difference between this 27 per cent rebate and the 50 per cent rebate
which would be allowable under a "pro rata" rebate is readily apparent.
The difference is forfeited by the borrower as a pre-payment penalty.
Once the "rule of 78's" computation is understood, a second problem arises. How does one determine where to start counting the remaining time balances? The Act provides that the refund shall be computed
"incomplete even months (odd days omitted) ... ."I" Applying this
wording to a fact situation in which the loan has run not six months,
but six months and one day, is problematic. Since the computation is
to be in "complete even months," it is necessary that some monthending date be chosen as the date of prepayment instead of the date on
which the prepayment was actually made. This, says the code, should
be done by "omitting" the odd days.'58 The question, of course, is
whether they should be "omitted" by rounding them upward to the next
month, or backward to the previous month.
The American Book of Dollar Refunds, a standard reference work,5 9
says of the treatment of "fractional months" that they should be
rounded upward if the length of time is 15 days or greater, and backward if the time is shorter, unless state law provides otherwise. 6, Most
ILA licensees, however, routinely round the period upward to the next
month, even if the fraction of the month is only one day.' 6'
Thus if the loan is made on January 1, 1972, for 12 months with the
last payment due January 1, 1973, a prepayment on July 1 would yield
a "six-month" refund, computed by adding six, five, four, three, two,
and one and dividing the total by 78. But if the prepayment were on July
2, only one day later, the 29 "odd days" would be omitted by rounding
the date of prepayment up to August 1, 1973, and the counting would
157. GA. CODE ANN. § 25-317 (Rev. 1971). "If the borrower pays the time balance in full
before maturity, the licensee shall refund to him a portion of the prepaid interest, calculated in
complete even months (odd days omitted).
...
Id.
158. Id.
159. AMERICAN BOOK OF DOLLAR REFUNDS (American Charts Co., Atlanta, Ga., 1960). This
is a "rule of 78's" chart book in use nationally.
160. This statement appears at the bottom of each page of charts in the volume.
161. This conclusion is reached by the author after observing the practice in at least 100
different transactions. It was contested affirmatively by the plaintiff-debtor in 1972 in Johnson v.
Century Fin. Co., Civil No. 38168 (Georgia, Bibb County Super. Ct., Oct. 13, 1972), but the
defendant-lender did not file an answer and the plaintiff took a judgment by consent. Therefore,
the issue was not sufficiently presented to get a true ruling on it.
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begin with September 1. Thus the top figure in the fraction would be
the total of five, four, three, two, and one; and the resulting rebate would
be substantially reduced.
Though there have been at least two cases which touched on the
rebate method for insurance premiums and interest under the ILA,'62
the question of the proper treatment of odd days has never been squarely
presented to an appellate court. Until it is, some lenders will continue
to get the benefit of what appears to be a liberal interpretation of the
refund statute, by always rounding the "odd days" upward.
Restrictions on the Amount and Term of the Loan
The Act provides that the loans made at these high interest rates shall
not exceed $2,500 and shall not extend for more than two years." 3 The
$2,500 limit has been strictly enforced, and even where the debtor is
individually liable on one contract and is a co-maker on another, if the
total of the loans exceeds that amount the loans are null and void. 6 4
This limitation on the amount of the loan extends to protect guarantors as well, and if the lender makes an excessive amount of credit
available to the principal debtor the guarantor will be relieved of his
liability.'65 This is not true, however, where it appears that the guarantor
himself has a second loan with the lender, the total of the two exceeding
the maximum, and he pays out his own loan before being called upon
to pay on the guarantee.' 66
The burden is on the debtor, however, to raise the issue of excessive
indebtedness before the court when he is sued, and if he lets the matter
go by default, it will not be reopened by a court of equity, unless perhaps
the excessive loan was all in one loan and the defect is clear on the face
of the pleadings.' 7 Thus where a debtor had three loans, none of them
individually exceeding the maximum, but the total being excessive, and
the lender took three default judgments on the accounts on the same
162. Brown v. Quality Fin. Co., 112 Ga. App. 369, 370, 145 S.E.2d 99 (1965); Customers' Loan
Corp. v. Jones, 100 Ga. App. 653, 112 S.E.2d 362 (1960).
163.
GA. CODE ANN. § 25-315 (Rev. 1971).
164. Securities Inv. Co. v. Pearson, III Ga. App. 761, 143 S.E.2d 36 (1965): Hartsfield Co.
v. Robertson, 48 Ga. App. 735, 173 S.E. 201 (1934).
165. Hartsfield Co. v. Kitchens, 51 Ga. App. 154, 155, 179 S.E. 920 (1935) (arising under the
Small Loan Act of 1920). Though there have been no cases on this point under the ILA, the
precedent should hold true.
166. Hartsfield Co. v. Hamil, 180 Ga. 615, 173 S.E. 201 (1935) (arising under the Small Loan
Act of 1920).
167. See section of text on reopening judgments, supra.
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day, the debtor could not ask equity to set the judgments aside but had
an affirmative duty to answer the lawsuits in time.'
The time limitation of 24 months is seldom a problem because the
charts in use by lenders under the ILA do not go beyond 24 months and
the lenders would have difficulty computing the charges on the loan
without the charts. Where it appears that the loan exceeded the time
limit by only a few days, and no additional interest charge is made, the
courts will not void the loan.'69
The courts have been stricter about the time limit on loans where the
interest was discounted in advance, however, because discounting has a
material effect on the cost of the loan to the borrower. Thus when a
lender made a loan for more than 18 months and computed the interest
on the total of payments (discounted it), the loan was held null and
70

void.1

Late Charges
The lender under the ILA may charge a late charge for failure of the
borrower to pay promptly. This fee may not be collected, however, until
the expiration of five days after the due date, and it may only be charged
once for one delinquent payment, regardless how long the payment
remains past due.'
An unanswered question regarding late charges is whether a debtor
who gets one month behind must pay a late charge on each payment
date. In other words, does the delinquency of the first payment carry
over to all other payments until the debtor catches up? The courts have
yet to consider this issue, but it appears that the statute could well be
construed either way.
Another unanswered problem involves accounts secured by accident
and sickness insurance, where the delinquency of the debtor is caused
not by the debtor's wrongdoing but by the failure or refusal of the credit
168. Nolan v. Southland Loan and Inv. Co., 177 Ga. 59, 169 S.E. 370 (1933) (arising under
the Small Loan Act of 1920).
169. Johnson v. Public Fin. Corp., 126 Ga. App. 557 (1972) -cert. denied. But this does not
apply where the few days difference were at the front end of the loan, rather than at the end. For
example, where the debtor testified that he did not get the money until five days after the contract
was signed, the loan was declared void for usury. Hartsfield Co. -v. Ray, 42 Ga. App. 637, 157
S.E. 111(1931). But in another case, the lender was allowed to introduce parol evidence to show
that though the money was given out several days after the transaction was signed, the interest
did not actually begin to run until the money was received by the borrower. Brooks v. Hartsfield
Co., 56 Gal. App. 184, 192 S.E. 459 (1937).
170. Community Fin. Co. v. Lloyd, 114 Ga. App. 230, 150 S.E.2d 845 (1966).
171. GA. CODE ANN. § 25-315(d) (Rev. 1971).
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insurance company to pay a just claim. The lender, it will be recalled,
is the agent of the insurer, at least in the sense that it is the lender which
receives the commission for the sale of the policy. Would the lender,
therefore, be estopped to blame the debtor for the delinquency where
the insurer was clearly the cause of the delay? This is another issue
which arises frequently in fact situations, but has apparently not been
litigated at the appellate level.
No Further Charges
The charges permitted under the preceding sections constitute the
whole field of charges allowable in connection with an ILA transaction.
If there have been any other charges billed to the customer, they are
immediately suspect. One such charge frequently seen is a $1 "notary
fee" for one of the office people of the licensee witnessing the loan
contract. Nowhere in the Act does it appear that this $1 fee is authorized, and it is therefore prohibited.'72
Another charge occasionally seen in ILA contracts is a premium for
ordinary life insurance, in addition to the charge for credit life insurance. For example, the debtor may have been required to purchase an
insurance policy on one of his children in order to get the loan. When
this occurs, it is one of the employees of the lender who is the insurance
agent doing the selling. Of course, the pressure which can be brought
to bear on a prospective borrower who really needs the money allows
sales of such insurance even where it is not really desired. This is the
reason the General Assembly limited the insurance a lender and its
employees could sell to that necessary to provide security for the loan.
Thus the sale of ordinary life insurance is violative of Ga. Code
Ann. § 25-315(c) (Rev. 1971), which regulates insurance sales for ILA
licensees. The issue, however, has never reached the appellate courts.
CollateralStatutes Related to Industrial Loan Litigation
As is true in any special litigation field, there are many collateral
areas of law which touch on rights and obligations under the Industrial
Loan Act. Perhaps the ones arising most often in the cases are the
following:
172. Berrien v. Avco Fin. Serv., Inc., 123 Ga. App. 862, 182 S.E.2d 708 (1971). The contract
in Berrien was made when the Act provided for a S1 charge. That charge was eliminated by the
General Assembly in 1964.
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Suretyship as a Defense for Married Women
Georgia law provides that a married woman cannot bind her separate
estate which consists solely of personalty by any contract of suretyship. 7 3 This statute relates to ILA contracts as to any other obligation,'74 but where it appears that the married woman actually received
some benefit from the contract, she will not be allowed to plead surety75
ship.1
The "Intangibles Tax" Defense
State law provides that if a lender has not filed his return on state
intangibles taxes in connection with a loan contract, he may not sue on
it. 7' But this must be raised as an affirmative defense by the defendant,
and the plaintiff (creditor) will be allowed to go and pay the tax and
penalties and come back into court on the case. 177 The tax is quite small,
the progress of the lawsuit
and so serves only for the purpose of delaying
78
compliance.
into
comes
while the lender
Counterclaims Under Truth in Lending
As in most other credit transactions, ILA contracts are subject to the
requirements of the federal truth-in-lending regulations. Several cases
have arisen quite recently which affect a great number of small loan
transactions, since most lenders under the Act use similar disclosure
forms and procedures.
The first of these raised the issue of whether, if the lender charged a
$1 notary fee in connection with a loan, it had to disclose the charge as
part of the "annual percentage rate" on the contract. The United States
District Court for the Northern District of Georgia said "yes," the fee
173. GA. CODE ANN. § 53-503 (Rev. 1961). However, Duran v. Judson, No. 47887 (Ga. Ct.
of App., April, 1973) held that a married woman is liable on a promissory note that she signs,
and although her tangible personal property may not be reached, her intangible personal property
(i.e. securities) is not immune.
174. Brooks v. Hartsfield Co., 56 Ga. App. 184, 192 S.E. 459 (1937) (arising under the Small
Loan Act of 1920).
175. Id. at 188-89, 192 S.E.at 462-63.
176. GA. CODE ANN. § 92-125 (Rev. 1961).
177.
l[Blut the holder thereof may at any time pay all taxes, penalties and accrued interest.
including the 25 per cent penalty provided in this law, and thereupon, without dismissal of the
original suit, be relieved from the penalty above provided." Id.
178. The current rate is 10 cents per $1,000, as it applies to accounts receivable and to cash in
the hands of the lender. Quaere whether a substantially past due note should be carried on an
intangibles tax return at full face value.
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was a finance charge and had to be disclosed as such.' 79 The second,
which seems to affect nearly all lenders under the Act, involved the
disclosure of the "fee" for writing the loan as a "prepaid finance
charge" rather than simply a finance charge. Again, the United States
District Court for the Northern District of Georgia held that the disclosure as "prepaid" was necessary, and the lender had to pay a penalty
and attorney's fees for failure to comply.'80 It is unlikely that any ILA
lender in Georgia had been in compliance prior to this litigation with
the particular section involved.
The Lender as a "Seller"
ILA licensees frequently repossess goods from their customers and
therefore have a lot of household appliances and used cars to dispose
of. An easy way to do this, of course, is to sell the items to other loan
customers and write them a loan to cover the price. However, the sale
of goods in Georgia is governed by the Retail Installment and Home
Solicitation Sales Act, and the rate of charge is limited to less than 20
per cent per annum. 82 Where the ILA licensee sells goods at the higher
ILA rates, therefore, the question arises whether he is violating the ILA,
the Retail Installment Sales Act (RISA), or both. It would appear that
he would be violating both, since the retail act has lower rates, and the
ILA rates can only be charged for loans of money. Thus the penalty of
voiding the principal and interest under the ILA would apply, since it
is harsher than the RISA penalty.'83 Because the loan is forfeited 84 the
security interest of the lender would also be void and unenforceable.
CONCLUSIONS AND SUGGESTIONS

What has been attempted is an exposition of the most significant
179. Buford v. American Fin., 333 F. Supp. 1293 (N.D. Ga. 1971).
180. Grubb v. Dollar Loan Co., Civil No. 15550, 15976 (N.D. Ga. 1972). This case was,
however, repudiated by the Georgia Court of Appeals in Roberts v. Allied Fin. Co., No. 47805
(Ga. Ct. of App., April 3, 1973).
181. Quaere whether a legal aid attorney, not charging a client a fee, could put into a "truth
in lending" claim an amount for "reasonable" attorney's fees. It would appear that since the "truth
in lending" statute is designed to put the burden for violations on the offending creditor, rather
than on the society at large, the taxpayer-supported legal aid program should be able to make this
claim for attorney's fees. However, where the likelihood of attorney's fees is great and private
counsel is available, it would appear that the case would be "fee generating" and should be handled
by the private bar if possible.
182. GA. CODE ANN. §§ 96-901 etseq. (Rev. 1972). See also Motor Vehicle Sales Finance Act,
GA. CODE ANN. §§ 96-1001 et seq. (Rev. 1972).
183. GA. CODE ANN. §§ 96-910(b), (c) (Rev. 1972).
184. GA. CODE ANN. § 25-9903 (Rev. 1971).
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aspects of Industrial Loan Act litigation, with an emphasis on defending
the debtor from claims, either through affirmative defenses or through
equitable actions for cancellation of documents or injunctory relief. It
has been the intent of the article to provide attorneys litigating in this
field with some background in the law of small loans, in order that they
may economically and efficiently handle these issues.
The lender in the ILA field walks a tightrope. The compensation is
high, corresponding to the risk of default, but the risk of losing everything is great where the law is strictly enforced against those who do
not play by the rules. This, of course, is dependent on the attitude of
the bar toward the achievement of a just result.
It is signifcant in small loan case history in Georgia that the older
cases frequently dealt with quite small sums of money. In the 1930's,
loans were sometimes voided for mere pennies in overcharges. 85 But the
more modern litigation in this field has tended to involve substantial
sums of money. Perhaps part of this trend can be attributed to the new
$2,500 maximum in ILA loans, compared with the $300 maximum under
the Small Loan Act of 1920. But at least a portion of the trend is
attributable to the fact that the expense of litigation has risen beyond
the potential economic benefit of a small-sum law suit. To this extent,
justice is not being accomplished, and the duty of the organized bar is
not being met. This article, as a short-cut to time-consuming research
by practicing attorneys, may tend to reverse that trend. It is with this
hope that it was written.
185. See Hartsfield Co. v. Fulwiler, 59 Ga. App. 194, 200 S.E. 309 (1938) (involving as little
as 12 cents in one month); Jobson v. Masters, 32 Ga. App. 60, 122 S.E. 724 (1924) (involving only
24 cents). But see Bailey v. Williams, 155 Ga. 806, 118 S.E. 354 (1923), where a mistake of a few
cents due to mistaken calculation did not result in forfeiture. As the court said, "[Ulnless purposely
made in order to exact and charge more than the law allowed for interest, [mistakes of this
character] would not make the contract void." Id. at 809. But it is clear that some de minimis
overcharges will not be approved, where there is no adequate excuse for them. See Jobson v.
Masters, 32 Ga. App. 60, 66, 122 S.E. 724, 726 (1924).

