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INTRODUCTION

It is essentially a species of liability without fault, analogous to other
well known instances in our law. Derived from and shaped to meet the
hazards which performing the service imposes, the liability is neither
limited by conceptions of negligence nor contractual in character. It
is a form of absolute duty owing to all within the range of its humani-
tarian policy.'

Nothing better illustrates the insular character of admiralty law de-
velopment than the history of the warranty of seaworthiness. Mr. Jus-
tice Rutledge's observation notwithstanding, the seaworthiness doctrine
in its present state of development is not really analogous to any com-
mon law concepts.2 In its most familiar application, the law of seamen,
it is nonconsensual, noncontractual, and not avoidable by disclaimer.'
Like the general maritime law, of which it is an integral part, seaworthi-
ness was conceived, nurtured, and shaped by the needs of commerce.
And judging from the remedial legislation enacted and the contractual
devices universally employed to curb its unforgiving demands, the doc-
trine can hardly be said to have succeeded in its goal of serving in any
balanced sense the commercial needs of the shipping industry or the
"humanitarian" needs of those who make up its work force. Neverthe-
less, seaworthiness perseveres today with great vigor and permeates the
whole law of admiralty to such an extent that any serious student of
maritime law must come to grips with its applications and intricacies.

The most controversial feature of the warranty of seaworthiness is the
element of strict liability. The astonishing volume of personal injury
litigation brought by harbor workers during the past two decades is
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I. Mr. Justice Rutledge speaking for the Court in Seas Shipping Co. v. Sieracki, 328 U.S. 85,
94-95 (1946).

2. The concept of strict liability in tort as applied in products liability litigation is analogous
in some respects but it was not an established doctrine in 1946. Annot., Products Liabilit': Strict
Liability in Tort, 13 A.L.R.3d 1057 (1967). Probably Justice Rutledge was referring to the absolute
warranty of seaworthiness historically applied in carriage of goods cases and discussed in this
article, infra.

3. As contrasted with the implied warranties in the law of sales which can be avoided or
modified by an express disclaimer. UNIFORM COMMERCIAL CODE § 2-316 (3).
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directly traceable to the no-fault feature of the warranty., It is this
characteristic which has been the prime target of the restrictive legisla-
tion directed at the doctrine.' Much of the trouble experienced by courts
and juries in its application arises out of the seeming paradox of cou-
pling an absolute demand to a reasonable standard of fitness.

It is this absolute quality of the warranty which we shall focus upon
in this article, specifically its origins and development. In fact the inspi-
ration for this article lies in two questions which have never been an-
swered to the author's satisfaction in modern court decisions and texts
dealing with the subject of seaworthiness: First, does the modern doc-
trine of seaworthiness and its concept of liability without fault as applied
for the benefit of seamen and, until recently, harbor workers7 have any
historical foundation in the law of admiralty or is it simply a twentieth
century creation of the United States Supreme Court? Second, is there
any historical relationship between the warranty of seaworthiness as
applied to contracts of affreightment and marine insurance and the
warranty of seaworthiness as applied to seamen and harbor workers?

The concept of seaworthiness first appears in the customs and regula-
tions dealing with the shipment of cargo by sea and the chartering of
vessels to carry cargo (contracts of affreightment) and concurrently in
the law of marine insurance. Its development in these commercial de-
partments will first be considered; then we shall search for its origins in
the law of seamen. Finally, we shall compare the commercial warranty
with the seaman's warranty to see if there is any kinship.

DEVELOPMENT OF THE COMMERCIAL WARRANTY

The origins of much of Anglo-American maritime law are found in
the Law Merchant.' Consisting of the customs and practices of mer-
chants common to most European countries, the Lex Mercatoria was
administered in most seaport towns prior to the seventeenth century by
special courts whose members included "grave and discreet mer-
chants." 9 Cases were seldom reported, however, and it was not until

4. Congestion in the Eastern District of Pennsylvania due to harbor worker cases is discussed
in Turner v. Transportacion Maritima Mexicana S.A., 44 F.R.D. 412, 416 (1968).

5. See discussion at note 138 infra.
6. Seaworthiness does not demand perfection in a vessel, its equipment, or its crew. The

requirement is absolute but the standard is one of reasonable fitness. Compare THE SILVA, 171
U.S. 462, 464 (1898), with Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 550 (1960).

7. See note 142 infra.
8. Scrutton, General Survey of the History of The Law Merchant, in 3 SELECT ESSAYS IN

ANGLO-AMERICAN LEGAL HISTORY 7, 12 (1909) [hereinafter cited as Law Merchant].
9. Id.
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Lord Mansfield became Chief Justice in 1756 that any real system of
mercantile law came into being in England.'0

An important source of the maritime law administered in these early
merchants' courts, and later in the common law courts, was a series of
codes of sea laws which became identified with particular seaports." In
these famous codes are found some of the most enduring principles of
maritime law. 2 Nothing which can be described as a warranty of sea-
worthiness is articulated in any of the codes to which we have access.
The absence of references to these codes in early texts which discuss
seaworthiness supports this conclusion; 3 however, it is probable that
an express warranty of a vessel's fitness was commonly incorporated
into early charter parties. Scrutton cites a charter party dated July 3,
1531 containing the following passage: "And the sayd owner shall war-
rant the said shypp stronge stanche well and sufficiently vitalled and
apparellyd, etc."'" Variations of this same language are found in charter
parties today. 5 It is not improbable that the warranty found such gen-
eral acceptance by the mercantile fraternity that their special courts
came to supply its demand by implication where it was omitted from
the charter itself.

In 1681 a comprehensive body of marine ordinances was published
by Louis XIV under the direction of his celebrated minister of finance,
Colbert. 6 Although of French authorship, the Ordinances were based
upon the prevailing maritime principles of Europe. 7 In time the Ordi-
nances became quite popular with English jurists who had no compara-

10. Id. at 13.
II. Id. at 12. See also G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY 4-8 (1957)

[hereinafter cited as GILMORE & BLACK] and 4 E. BENEDICT, THE LAW OF AMERICAN ADMIRALTY
343-58 (6th ed. 1940) [hereinafter cited as BENEDICT]. Several of the codes are reproduced in the
appendix to volume 30 of Federal Cases (1897) as follows: THE LAWS OF OLERON, 30 F. Cas. 1171:
THE LAWS OF WISBUY, 30 F. Cas. 1189; THE LAWS OF THE HANSE TOWNS, 30 F. Cas. 1197.

12. A form of general average is described in THE LAWS OF OLERON art. 8, 9, and 32, 30 F.
Cas. 1175-76, 1184. Maintenance and cure is provided for in THE LAWS OF OLERON art. 6 and 7,
30 F. Cas. 1174-75.

13. C. ABBOTT, TREATISE OF THE LAW RELATIVE TO MERCHANT SHIPS AND SEAMEN, 251-57
(2d Am. ed. 1810) [hereinafter cited as ABBOTT]; G. CURTIS, A TREATISE ON THE RIGHTS AND
DUTIES OF MERCHANT SEAMEN 20-24 (1841) [hereinafter cited as CURTIS]; T. PARSONS, A TREA-
TISE ON THE LAW OF SHIPPING 78-79 (1869) [hereinafter cited as PARSONS]; T. SCRUTTON, THE
CONTRACT OF AFFREIGHTMENT AS EXPRESSED IN CHARTERPARTIES AND BILLS OF LADING 99-1ll

(14th ed. 1939) [hereinafter cited as SCRUTTON, CHARTERPARTIES].

14. SCRUTTON, CHARTERPARTIES at 103.
15. "Vessel on her delivery to be . . . tight, staunch, strong and in every way fitted for the

service .. " (Excerpt from New York Produce Exchange Time Charter form.) GILMORE AND
BLACK at 802.

16. 30 F. Cas. 1203 (1897).
17. Id.
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ble national code available.'8 The Ordinances included a provision which
very likely formed the foundation of the commercial warranty of sea-
worthiness:

However, if the merchant prove that when the ship put to sea she was
unfit for sailing, the master shall lose his freight, and pay the other
damages and losses."

The significant feature of this ordinance was that it afforded the
merchant a right to indemnity solely upon proof of the vessel's unfitness
independent of any fault or negligence on the part of owner or master.
This apparently was the interpretation of R. J. Valin, whose commen-
tary on the Marine Ordinances published in 1766 was accepted as au-
thoritative in Europe. 0

The author of the most popular English admiralty text of the early
nineteenth century, Charles Abbott, writing in 1802, seems to credit
the Marine Ordinances and Valin's interpretation with being the source
of the absolute warranty of seaworthiness.2 " Ignorance on the part of
master and owner of "the bad state of the ship" is immaterial to their
liability, they "being necessarily bound to furnish a ship good and capa-
ble of the voyage. ''23

Adding his own stamp of approval to the absolute warranty, Abbott
states:

In a charter-party the person who lets the ship covenants, that it is
tight, staunch, and sufficient; if it is not so, the terms of the covenant
are not complied with, and the ignorance of a covenantor can never
excuse him.24

Moving to the subject of a general ship, i.e. one acting as a common

18. "Yet the absence of a general and established code of Maritime Law, which almost every
other European nation possesses, seems to render a collection of the principal points of that law
peculiarly necessary both for English merchants and English lawyers." Preface to ABBOTT. "If the
reader should be offended at the frequent references to this Ordinance, I must request him to
recollect that those references are made to the maritime code of a great commercial nation, which
has attributed much of its national prosperity to that code. ... Id. Scrutton points out that Lord
Mansfield made frequent reference to the Marine Ordinances in his opinions. Law Merchant at
14.

19. THE MARINE ORDINANCES OF Louis XIV, Maritime Contracts, tit. third, § 12, 30 F. Cas.
1203, 1208 (1897).

20. ABBOTT at vi.
21. Abbott later became Lord Chief Justice of the King's Bench and is frequently referred to

in texts and opinions as Lord Tenterden. Law Merchant at 15.
22. ABBOTT at 251-52.
23. Id. quoting Valin.
24. ABBOTT at 253.
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carrier, Abbott comments that it is in any event liable as an insurer of
the cargo against all events but "acts of God and of the King's ene-
mies."2- Finally Abbott declares that a contract of marine insurance "is
clearly void, if the ship, at the commencement of the voyage, be not
seaworthy, although the person who has effected the insurance, be igno-
rant of that circumstance."26

Abbott's text leaves no doubt that an absolute warranty of seaworthi-
ness implied by law prevailed in England at the turn of the nineteenth
century as to contracts of affreightment and contracts of marine insur-
ance. Where the shipowner was also acting as a common carrier he was
subject to the additional burden of Lord Mansfield's edict in Forward
v. Pittard that "a carrier is in the nature of an insurer. 27

The first American case of note in which an absolute warranty of
seaworthiness was applied was Putnam v. Woodn decided in 1807 by
the Supreme Judicial Court of Massachusetts. In a transaction which
seems extraordinary today but possibly was not uncommon in the era
of sailing ships, the plaintiff entrusted $3,000 to a shipowner to be used
to purchase merchandise at Calcutta for delivery to him at Newbury-
port. In lieu of freight and a broker's commission, the shipowner agreed
to accept one-half of the net profits from the sale of the merchandise.
Upon arrival at Calcutta, after encountering two severe gales, the ship
was found to be leaking slightly. Repairs were effected and loading
commenced. After receiving two-thirds of its cargo, four feet of water
was discovered in the cargo hold. Sale of the damaged cargo resulted
in a $300 loss to the plaintiff who sued to recover. The evidence at trial
disclosed "no want of care and diligence in the officers and crew of the
vessel in finding out the leak, and securing the cargo." Rejecting the
argument that the vessel's seaworthiness at the commencement of the
voyage was sufficient to exonerate the shipowner, the court (citing Ab-
bott as its sole authority) articulated an absolute warranty in the broad-
est possible terms:

It is the duty of the owner of a ship, when he charters her, or puts her
up for freight, to see that she is in a suitable condition to transport her
cargo in safety: and he is to keep her in that condition, unless prevented
by perils of the sea or unavoidable accident. If the goods are lost by
reason of any defect in the vessel, whether latent or visible, known or

25. Id.
26. Id.
27. Beale, The History of the Carrier's Liability. in 3 SELECT ESSAYS IN ANGLO-AMERICAN

LEGAL HISTORY 159-60 (1909).
28. 3 Mass. 481 (1807).
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unknown, the owner is answerable to the freighter, upon the principle
that he tacitly contracts that his vessel shall be fit for the use, for which
he thus employs her. This principle governs, not only in charter-parties
and in policies of insurance; but it is equally applicable in contracts of
affreightment2 9

With Putnam the absolute warranty established a firm foothold in the
New World. It only remained for the United States Supreme Court to
place its imprimatur upon the doctrine. This it did 71 years later in
Work v. Leathers, ° a charter party case in which Putnam was cited
as prime authority for the absolute warranty; however, two more de-
cades passed before the high court faced a direct challenge to the abso-
lute warranty in a bill of lading case.

The good ship CALEDONIA, bound from Boston to London with a
load of cattle, was delayed ten days in crossing due to a broken propeller
shaft causing the cattle to be delivered in an emaciated condition. The
shaft broke because of a latent defect which could not have been de-
tected "by the usual and reasonable means." In the ensuing litigation
the shipowner defended squarely on the ground that the implied war-
ranty of seaworthiness is not absolute and does not cover latent defects
not discoverable by a reasonable inspection. Refusing to accept this
contention, the Supreme Court decreed that the warranty was abso-
lute." It was only necessary to show that the CALEDONIA was unsea-
worthy when it left port and that the unseaworthiness caused the loss.

In addition to reaffirming the vitality of the absolute warranty, the
CALEDONIA opinion affords these additional insights: First, the ship-
owner's seaworthiness obligation to the shipper is coextensive with the
shipper's obligation to his insurer; i.e., if the law voids the shipper's
insurance on his cargo because the ship on which he booked space is
unseaworthy due to a latent defect, then the shipper should be able to
recover his loss from the shipowner who must in this situation bear the
risk. Second, the absolute warranty is intended to remove any tempta-
tion the shipowner might have "to expose life and property to the dan-
gers of the seas in vessels not fitted to encounter or avoid them."32

Ironically, even as the CALEDONIA litigation was progressing
through the federal courts, Congress was hard at work on legislation
which would prove to be the death knell of the absolute warranty in bill

29. Id. at 484.
30. 97 U.S. 379 (1878).
31. THE CALEDONIA, 157 U.S. 124 (1895).
32. Id. at 134.
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of lading cases. The Harter Act of 189311 was made necessary by a
practice adopted by British shipowners of lacing their bills of lading with
fine-print clauses relieving them of liability for cargo damage or loss
from various causes even including their own negligence. 4 These bills
of lading also commonly provided that all claims arising under them
would have to be enforced in the British courts which, unlike the Ameri-
can courts, gave effect to these exculpatory clauses under the principle
of freedom to contract.35 This practice placed the American shippers
at the mercy of the dominant British shipowners who owned or con-
trolled most of the bottoms available to the Americans.36 The shippers
plea for legislative relief resulted in a political contest with the shipown-
ers, the former insisting that exculpatory clauses be banned from ocean
bills of lading and the latter contending that they should be statutorily
exempted from liability for certain losses.37 As originally drafted, the
bill, known as the "Harter Act," would have required the vessel to be
absolutely seaworthy at the beginning of the voyage, an obligation
which could not be reduced by exculpatory clauses.38 In the political
tug-of-war which followed, a compromise was reached-the shipowner
could not contract out of the duty to use "due diligence" to make the
vessel seaworthy for cargo, but he could, by appropriate bill of lading
clausing, avoid the absolute warranty of seaworthiness.39

This formula was an inspired solution to a difficult problem of bal-
ancing of interests. The American courts generally avoided a dogmatic
interpretation of "due diligence," the result being, according to Knauth,
that the shipowners "are strongly spurred to err on the side of dili-
gence."4 0

33. 27 Stat. 145 (1893), 46 U.S.C. §§ 190-96 (1970).
34. THE IRRAWADDY, 171 U.S. 187, 193 (1898); GILMORE & BLACK at 122; A. KNAUTH,

THE AMERICAN LAW OF OCEAN BILLS OF LADING 119-20 (4th ed. 1953) [hereinafter cited as

KNAUTH].

35. GILMORE & BLACK at 122; KNAUTH at 119.

36. [T~he export trade from America was in the hands of some twenty British liner
companies, who by reason of the fact that they owned the most suitable ships enjoyed
such a virtual monopoly that Mr. Harter stated on the floor of the House that the bill,
as restricted to foreign commerce, would not influence or affect one one-hundredth of
one percent of American ships, [KNAUTH at 120.1

37. H. LONGLEY, COMMON CARRIAGE OF CARGO 3 (1967) [hereinafter cited as LONGLEY].
38. KNAUTH at 121.

39. "The legend is that the fortunate formula wag devised by Mr. Stephen Loines and presented
by Mr. J. Parker Kirlin who with Mr. Harter persuaded the conferees from the two Houses of
Congress to accept it." KNAUTH at 122. Messrs. Loines and Kirlin were prominent New York
admiralty lawyers. Subsequently the main outline of the formula was incorporated into the Hague

Rules and is today an integral part of the COGSA statutes of many nations. GILMORE & BLACK
at 123.

40. KANUTH at 122.
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Regrettably the Harter Act did not prove to be a satisfactory solution
to the international dispute between cargo interests and ocean carriers
concerning the use of exculpatory clauses. Ocean bills of lading contin-
ued to be issued with the usual clausing, and the burden was generally
on the shipper to show that a loss falling under one of the clauses was
caused by an absence of "due diligence" to make the ship seaworthy.4"
The British courts in particular did not favor the Harter Act clauses and
frequently disregarded them as being contradictory to other clauses in
the contract.4"

Ultimately, this international dissatisfaction with the exculpatory
clause abuses led to a series of international conferences which culmi-
nated in the publication of the Hague Rules which, in 1924, were ap-
proved by representatives of governments including Great Britain and
the United States at a convention in Brussels. Two years later the
Hague Rules had been made law in most of the British Empire44 but it
was not until 1936 that the United States followed suit by enacting them
into law under the title of the "Carriage of Goods By Sea Act"45 (hereaf-
ter COGSA).

Clauses relieving the ocean carrier of liability for loss or damage to
cargo resulting from its own negligence or failure to perform the duties
imposed by the Act were abolished." More to the point, COGSA re-
moved all remaining traces of the absolute warranty of seaworthiness
from bill of lading cases involving shipment of cargo to or from Ameri-

41. LONGLEY at 4. "As cargo owners infrequently had representatives on shipbord, that was a
difficult and sometimes impossible burden for cargo to sustain." Id.

42. KNAUTH at 122.
43. KNAUTH reviews the history of these conferences in detail in a "historical statement" on

ocean bills of lading. KNAUTH at 123-31.
44. KNAUTH at 127.
45. Id. at 130. The decisive factor in bringing about the enactment of the United States

COGSA was the Supreme Court's ruling in THE ISIS, 290 U.S. 333 (1933), that the Harter Act
provision that due diligence must be used "in all respects" to make the vessel seaworthy meant
what it said, i.e., the shipowner, in order to secure exoneration from errors in navigation and
management, must first prove either that the ship is entirely seaworthy or else prove that due
diligence was used "in all respects" to make it seaworthy. Lack of a causal relationship between
the unseaworthiness and the loss to cargo is immaterial. This construction of the Harter Act made
the shipowners' burden of proof intolerable and forced them to lift their objections to the Hague
Rules. KNAUTH at 129. Under COGSA there must be a causal relationship between unseaworthi-
ness and cargo damage to support liability. Horn v. Cia de Navegacion Fruco, S.A., 404 F. 2d
422, 432 (5th Cir. 1968), cert. denied. 394 U.S. 943 (1969).

46. "Any clause, covenant, or agreement in a contract of carriage relieving the carrier or
the ship from liability for loss or damage to or in connection with the goods, arising from negli-
gence, fault, or failure in the duties and obligations provided in this section, or lessening such
liability otherwise than as provided in this chapter, shall be null and void and of no effect .
46 U.S.C. § 1303(8) (1936).
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can ports in foreign trade. 7 As a practical matter, the same was true
with bills of lading issued in coastwise trade since COGSA permitted
itself to be incorporated by reference into these contracts, which quickly
became the universal practice."

By its own terms COGSA is inapplicable to charter parties, the signa-
tories still retaining full freedom of contract and the power to adjust
their respective duties and liabilities as they see fit, including retention
or modification of the absolute warranty of seaworthiness.

COGSA did have the effect of unsettling the delicate balance between
shipper and shipowner in the matter of insurance. Although the ship-
owner is only obligated to exercise "due diligence" to make the ship
seaworthy as to cargo, the cargo owner is still subject to loss of insur-
ance coverage on his cargo under the absolute warranty if the carrying
vessel is not in fact seaworthy. 0 Modern marine policies on cargo
usually protect their insureds from this loophole in the law by providing
that the seaworthiness of the carrying vessel as between the shipper and
his underwriter is admitted.5

The absolute warranty is still implied in hull insurance policies cover-
ing a particular voyage and the requirement is that the insured vessel
be seaworthy at the beginning of the voyage. 2 The warranty is not
implied, however, in time policies which may take effect while the vessel
is at sea beyond the owner's power to ascertain defects and to accom-
plish all necessary repairs .5  Nevertheless, if the vessel is in port when
the time policy attaches, the owner may be denied recovery for a loss

47. Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from
unseaworthiness unless caused by want of due diligence on the part of the carrier to make the ship
seaworthy .... " 46 U.S.C. § 1304 (I) (1970). COGSA is limited in application to bills of lading
for shipment of goods by sea "to or from ports of the United States, in foreign trade .... " 46
U.S.C. § 1300 (1970).

48. 46 U.S.C. § 1312 (1970). See also GILMORE AND BLACK at 126-27; LONGLEY at 32.
49. "The provisions of this chapter shall not be applicable to charter parties; but if bills of

lading are issued in the case of a ship under a charter party, they shall comply with the terms of
this chapter." 46 U.S.C. § 1305 (1970). Where a bill of lading is issued to the charterer it is in
law merely a receipt and not a contract of carriage and COGSA is not applicable to it. Where the
bill of lading is issued or transferred to someone who is not a party to the charter, it is considered
a contract of carriage independent of the charter party and its legal effect is governed by COGSA.
GILMORE & BLACK at 193; Zock, Charter Parties in Relation to Cargo, 45 TULANE L. REV. 733,
746 (1971). "The shipowner and charterer usually agree to a diluted form of the shipowner's
absolute obligation under general maritime law to supply a seaworthy vessel." Id. at 739.

50. GIlMORE & BLACK at 132-33.
5I. Id.
52. GILMORE & BLACK at 58; Healy, The Hull of Policy: Warranties, Representations, Disclo-

sures anid Conditions, 41 TULANE L. REV. 245, 252-53 (1967) [hereinafter cited as Healy].
53. Id.
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caused by "want of due diligence" in making the vessel seaworthy. 4

With respect to hull insurance, it has been noted that underwriters
traditionally have been loath to invoke the absolute warranty to avoid
a claim;"5 however, this practice seems to be changing as the underwri-
ters face more and heavier losses.56

This brings us to the point where we may say that the absolute war-
ranty of seaworthiness, although technically still viable as to charter
parties and marine insurance, is actually of minimal significance in
modern commercial maritime transactions and the litigation consequent
thereto. Perhaps this is a reflection of the fact that twentieth century
shipping is far less perilous and substantially better regulated than in
the era of Louis XIV. The commercial and political power of the great
shipowning combinations and their ability to force favorable contracts
and protective legislation is a no less significant factor.

DEVELOPMENT OF THE SEAMAN'S WARRANTY

No more venerable principle of maritime law exists than that which
allows the seaman who becomes injured or ill in the ship's service to be
cured at the ship's expense. 7 This celebrated right of seamen is recorded
with but little variation in most of the great sea codes as well as the
Marine Ordinances of Louis XIV.58 Abbott's treatise acknowledges that
the ancient privilege was part of the law of England at the turn of the
nineteenth century.59 Since it is part of the Laws of Oleron, its origins

54. Id.
55. GILMORE & BLACK at 59; Healy at 245.
56. Healy at 245.
57. Farrell v. United States, 336 U.S. 511 (1949); PARSONS at 81; CURTIS at 110-13; GILMORE

& BLACK at 253. See note 12 supra.
58. "If a seaman be wounded in the service of a ship, or fall sick during the voyage, he shall

be paid his wages, and treated at the charge of the ship, and if he be wounded in fighting against
enemies or pirates, he shall be cured at the charge of ship and cargo." MARINE ORDINANCES OF
Louis XIV, Maritime Contracts, tit. fourth, art. 11 (1681), 30 F. Cas. 1203, 1209 (1897). Compare
with the modern concept of maintenance and cure as described in Baker v. Ocean Systems, Inc.
454 F.2d 379 (5th Cir. 1972).

59. "By the ancient marine ordinances, if a mariner falls sick during a voyage, or is hurt in
the performance of his duty, he is to be cured at the expense of the ship, but not if he receives an
injury in the pursuit of his own private concerns." ABBOTT at 209. By "private concerns," Abbott
means misconduct.

Only some wilful misbehavior or deliberate act of indiscretion suffices to deprive the
seaman of his protection. . . .The traditional instances are venereal disease and injuries
received as a result of intoxication, though on occasion the latter has been qualified in
recognition of a classic predisposition of sailors ashore. Other recent cases, however,
disclose a tendency to expand these traditional exceptions. Aguilar v. Standard Oil Co.
of N.J., 318 U.S. 724, 731 (1943).
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in English law no doubt go back at least as far as the late twelfth century
when Richard I decreed this famous sea code to be a part of the mari-
time law of England. 0

By way of contrast, the sea codes contain not the slightest hint of any
right in the seaman to recover against vessel or owner damages for
negligent injury in the ship's service." Abbott's chapter on "The Laws
for the Encouragement and Protection of Merchant Seamen" is com-
pletely silent on the subject, which is strong proof that no such right was
afforded by English law of the early nineteenth century.62

The first mention of any claim by a British seaman for personal
injuries which we are able to find is the case of Couch v. Steel63 decided
in 1854 in an action at law in the Queen's Bench.64 Alleging that his
injuries were sustained in consequence of his vessel leaving port in an
unseaworthy condition, the plaintiff saw his case dismissed on demurrer
when the court ruled that there was no implied warranty on the part of
the owners that the ship was seaworthy. 5 In its opinion the court alluded
to the fact that the plaintiff's petition contained no allegation that the
owners knew the vessel to be unseaworthy."6

It may be inferred from this opinion that the plaintiff seaman could
have recovered damages from the owners if he had alleged and proved
negligence on their part in knowingly sending the ship to sea in an
unseaworthy condition; however, even this point probably would not
have been conceded by attorneys of that era who represented shipown-
ers. The sad fact is that the same lawgivers who had so carefully crafted
the absolute warranty of seaworthiness for the protection of cargo and
underwriters had utterly failed to provide a comparable warranty for the
protection of the human beings who sailed upon those same ships, the
crew and passengers. 7 No explanation exists for this anomaly save the

60. Scrutton, Roman Law Influence in Chancery, Church Courts, Admiralty, and Law
Merchant, I SELECT ESSAYS IN ANGLO-AMERICAN LEGAL HISTORY 208, 231-32 (1907);
ABBOTT at vii; Thompson v. THE CATHARINA, 23 F. Cas. 1028, 1029 (No. 13,949) (D.
Pa. 1795).

61. Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 543 (1960).
62. C. ABBOTT, A TREATISE OF THE LAW RELATIVE TO MERCHANT SHIPS AND SEAMEN

254-64 (5th Am. ed. 1846).
63. 3 El. & BI. 402 (1854).
64. For commentary on this English case, see PARSONS at 78 n. I; Mitchell v. Trawler

Racer, Inc., 362 U.S. 539, 561-62 (1960) (Frankfurter, J., dissenting); THE NODDLE-
BURN, 28 F. 855, 857-58 (D. Ore. 1886).

65. PARSONS at 78 n. I.
66. Id.
67. Owners of vessels engaged in carrying passengers assume obligations somewhat

different from those whose vessels are employed as common carriers of merchandise.
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fact that the law up to this point was largely the product of merchants
or of courts whose principal concern was the protection of maritime
commerce upon which the material welfare of the English nation was
so dependent.

Parsons, an American commentator of this period, states that Couch
v. Steel "is clearly repugnant to the principles of the American authori-
ties on this subject"; 8 however, the authorities he cites for this proposi-
tion deal with seaworthiness in contexts other than an indemnity claim
for personal injuries. Dixon v. The Ship CYRUS, 9 the most prominent
of the authorities mentioned, involves claims for seaman's wages denied
them by the shipowner because they delayed the ship's sailing while
protesting that it was unseaworthy. In recognizing the right of the sea-
men to insist that their vessel be seaworthy before sailing, the court
alludes to their right to wages for the period the ship was delayed rather
than to an indemnity for personal injury when it states:

[L]aw and reason will imply sundry engagements of the captain to the
mariners. Two of which are: first, that at the commencement of a
voyage, the ship shall be furnished with all the necessary and custom-
ary requisites for navigation, or, as the term is, shall be found
seaworthy; and, secondly, that the captain shall supply the mariners
with good and sufficient provisions whilst they are in his service.7"

The other cases cited by Parsons similarly involve the seaman's right
either to avoid the obligations of his contract with the shipowner be-

Obligations of the kind in the former case are in some few respects less extensive and
more qualified than in the latter, as the owners of the vessel carrying passengers are not
insurers of the lives of their passengers, nor even of their safety, but in most other
respects the obligations assumed are equally comprehensive and even more stringent.
THE CITY OF PANAMA, 101 U.S. 453,462 (1879).

It is generally recognized today that the warranty of seaworthiness does not extend to
passengers. M. NORRIS, THE LAW OF MARITIME PERSONAL INJURIES 250-51 (2d ed. 1966).

68. PARSONS at 78 n. 1.
69. 7 F. Cas. 755 (No. 3,930) (D. Pa. 1789).
70. Id. at 757. During the period preceding the mid-nineteenth century, seaworthiness in the

context of seamen's rights had no meaning or relevance except as to the seaman's right to avoid
or escape the obligations of his contract of employment and to recover wages. Curtis' text on the
rights of merchant seamen, written in 1841, discusses seaworthiness in no other aspect. CURTIS at
20-24. He is unable to cite any American case other than THE CYRUS, but he does comment at
some length on the Seamen's Act of 1790, 1 Stat. 131, which contained a procedure whereby the
mate and a majority of the crew, being dissatisfied with the seaworthiness of the ship, could require
the master to put in at the nearest port (provided the vessel had not "left the land") and there
submit the ship's fitness for the voyage to the district judge or to a justice of the peace. The
Seamen's Act of 1840, 5 Stat. 394, gave a similar right when the vessel reached a foreign port.
Statutes for the relief and protection of seamen derived from the 1790 and 1840 acts are still in
force. 46 U.S.C. §§ 653 et seq. (1970).
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cause of the vessel's unfitness for sea or to claim wages when the voyage
is frustrated by unseaworthiness.'

The first important American case to tackle the question of the sea-
man's right to recover against the shipowner for personal injury was
THE CITY OF ALEXANDRIA."2 The ship's cook fell through a dar-
kened hatch while descending into a hold to perform the grisly task of
packing in ice the body of a person who had died during the voyage.
The negligence alleged was that of the steward for failing to give proper
directions. Invoking the fellow servant rule, the court decreed that the
shipowner could not under English or American law be held liable for
the steward's negligence with respect to the cook, a co-employee. It
made no difference that the steward was under a duty to obey the faulty
directions.

While seaworthiness is not an issue in the case, the court adverts to
it so as to leave no doubt that it is not excusing a direct breach of duty
owed by the owner to the crew:

The facts do not present the question, to what extent the owners might
be liable in damages for any actual negligence of their own, or of others
in their employ, in the proper outfit or equipment of the vessel, or for
her unseaworthy condition when sent out of port; for no negligence or
insufficiency in these respects appears.73

Whether the court is speaking in terms of an absolute warranty of
seaworthiness or merely negligence of the owners to make the vessel
seaworthy is not clear from this language; however, an earlier American
case of considerably less significance follows Couch v. Steel in denying
that the shipowner is liable to seamen for unseaworthiness absent proof
of negligence. 74

Two years after writing his opinion in THE CITY OF ALEXAN-
DRIA, Judge Addision Brown had a second and better opportunity to
explore the subject of seaworthiness in THE EDITH GODDEN,71 a
case involving a ship's derrick used to raise and lower a small boat used

71. THE MOSLEM, 17 F. Cas. 894 (No. 9,875) (S.D.N.Y. 1846); Hindman v. Shaw, 12 F.
Cas. 200 (No. 6,514) (D. Pa. 1806). The other cases cited were English.

72. 17 F. 390 (S.D.N.Y. 1885). This opinion was written by Judge Addison Brown, a very
innovative and prominent admiralty judge of this period. He is credited with, among other things,
devising the distinctive impleader used in admiralty proceedings by which a defendant may compel
the plaintiff to pursue designated target defendants. 2 BENEDICT at 533-36. This procedure has since
been incorporated into FED. R. Civ. P. 14 (c). For a biographical note on Judge Brown, see 30 F.
Cas. 1365 (1897).

73. THE CITY OF ALEXANDRIA, 17 F. 390, 392-93 (S.D.N.Y. 1883).
74. Halverson v. Nisen, II F. Cas. 310 (No. 5,970) (D. Calif. 1876).
75. 23 F. 43 (S.D.N.Y. 1885).
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in port to carry cargo to the ship when at anchorage. While attempting
to lower the boat in rough waters, a hook broke causing the boom on
the derrick to fall on a seaman. An investigation revealed no defect in
the hook and no negligence by any member of the crew in the use of
the derrick. Judge Brown concluded from this evidence that the derrick
was simply insufficient for the use to which it was being applied and
found in favor of the injured seaman.

This is a classic example of unseaworthiness under modern doctrine
and today's admiralty courts would not concern themselves in the slight-
est with whether the shipowner had exercised reasonable care in the
selection and application of this particular derrick.76 They would only
be concerned with whether the derrick was reasonably fit for the use
being made of it at the time of the accident."

A careful reading of Judge Brown's opinion, however, shows that he
is still applying negligence standards to the owners' seaworthiness obli-
gation:

For the claimants it is urged that by the maritime law the liability of
the ship, in case of injury to seamen, extends only to proper care and
nursing, and the expenses of cure, so far as cure is possible; and this
court has so held in regard to accidents arising in the ordinary course
of navigation. THE CITY OFALEXANDRIA, 17 Fed. Rep. 390. In
that case, however, the proper equipment and outfit of the ship were
assumed. Pages 393, 396. There is no question that in modern mari-
time law the owners are responsible for due care and diligence in the
proper equipment of the vessel for the contingencies of the voyage."

Although it is the decision of an American court, THE
NODDLEBURN79 is an action by a British seaman against a British
vessel and involves an application of English law. Even so the case is of
considerable importance for insights given as to the attitude of an Amer-
ican admiralty court of this period toward seaworthiness as it applies
to seamen. The court quotes with approval Parsons' comment that
Couch v. Steel is "repugnant" to the principles of seaworthiness adhered

76. Under the undisputed facts, the cargo sling failed to perform the purpose for
which intended, while being used in a proper manner and for exactly the purpose in-
tended, and affected only by forces and hazards known to the libelee and against which
the sling did not protect, and these conditions seriously affected the safety of libelant's
place to work-then the sling was not seaworthy.

Marshall v. Ove Skou Rederi A/S, 378 F.2d 193, 198-99 (5th Cir.), cert. denied, 389 U.S. 828
(1967).

77. Cases cited note 6 supra.
78. THE EDITH GODDEN, 23 F. 43, 46 (S.D.N.Y. 1885) (emphasis added).
79. 28 F. 855 (D. Ore. 1886).
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to by American authorities, and adds its own judgment that the English
decision "is a harsh and unjust one." 0 Of equal importance, the court
undertakes to fashion an exception to the strictures of the fellow servant
rule.

The claimant was a seaman who, while working aloft setting sails,
was precipitated to the deck thirty or forty feet below when a chafed
and worn line parted. The mate, who had been warned prior to the
accident by another member of the crew that the line was in poor
condition, was in the process of dispatching a man aloft to replace the
rope when the master countermanded the order, accusing the mate of
currying favor with the men by giving them soft jobs.

The court pointed out that it was the master's duty to provide safe
appliances for the crew's work and to keep these appliances in good
repair. With respect to this duty, the master "stands for and represents
the owner while in charge of the vessel" and the master's derelictions
are, in effect, chargeable to the shipowner."s

Although it speaks in terms of the fellow servant rule, the court is
actually beginning to formulate a concept of unseaworthiness, i.e. it is
the shipowner's duty to keep the vessel and its appliances in a reasona-
bly safe condition, and the owner may not avoid responsibility for a
failure to perform this duty by delegating it to another, namely the
master. The tie between seaworthiness and negligence standards is more
tenuous in this decision since the court finds that the owners have fur-
nished the vessel with a sufficiency of sound rope to keep the ship's
apparel in good repair.

A theme frequently sounded in this and other contemporaneous cases
as the courts seek to avoid the harsh result of the fellow servant rule, a
common law concept, is that the seaman's contract of employment and
his customary working conditions are not comparable to those of the
land-based worker in that the seaman, during the term of the voyage,
is bound to obey unquestioningly the orders and directions of his superi-
ors without having the shoreside worker's option of quitting the job if
not satisfied. 2 Furthermore, a ship is a relatively complex and perilous
job site and the seaman must of necessity rely upon the diligence of the
owners and their representative on board, the master, to make its appli-
ances and working areas reasonably safe. The courts, therefore, must

80. Id. at 857.
81. Id. at 858.
82. THE FRANK AND WILLIE, 45 F. 494, 496 (S.D.N.Y. 1891). See also Story's earlier

comparison of the seaman's job status with that of the land-based worker in Reed v. Canfield, 20
F. Cas. 426, 428 (No. 11,641) (D. Mass. 1832).
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be careful to distinguish between purely operational negligence between
co-employees in performing their shipboard tasks and failures by master
or mate to supply and keep in good repair the ship's tackle and ap-
parel.

83

Contemporaneous developments in English law have some bearing on
the embryonic growth of the seaman's warranty in the United States.
In the same year Couch v. Steel was decided, Parliament enacted the
first Merchant Shipping Act. Although a text of this first act is not
available, it is said to have given one-fourth of the ship's crew the right
to demand a survey to ascertain the ship's seaworthiness and to have
made unseaworthiness an excuse for desertion and for not joining the
ship after signing articles. 4 The complete text of the Merchant Shipping
Act of 1894 is contained in MacLachlan's Law of Merchant Shipping.85

It provides an implied "obligation" that the owners and their agents
"shall use all reasonable means to insure the seaworthiness of the ship
for the voyage at the time when the voyage commences, and to keep her
in a seaworthy condition for the voyage during the voyage." 8 The Act
also provides that any penalties imposed by any court for a violation of
its provisions could be paid over to the person wronged or damaged by
the violation, presumably including a seaman suffering personal injuries
due to unseaworthiness of his vessel.8 MacLachlan cites several court
decisions involving breach of the owners' duty to provide medicines for
the use of the crew, the gist of the holdings being that the penalty
provisions of the Act in no way limit the seaman's right to sue for
damages for injury by reason of a breach of the statutory duty.88 Al-
though no cases are cited involving claims for personal injuries due to
breach of the statutory obligation to use reasonable means to provide a
seaworthy ship, all indications are that a right of action was available
to the seaman in addition to the usual maintenance and cure allow-
ances.

89

83. THE FRANK AND WILLIE, 45 F. 494, 496-97 (S.D.N.Y. 1891): THE NODDLE-
BURN, 28 F. 855, 858 (D. Ore. 1886).

84. THE NODDLEBURN, 28 F. 855, 858 (D. Ore. 1886).
85. D. MACLACHLAN, A TREATISE ON THE LAW OF MERCHANT SHIPPING 587-746 (6th ed.

1923), [hereinafter cited as MACLACHLAN].
86. MACLACHLAN at 682. Compare with the same provision in the 1876 Act quoted in THE

OSCEOLA, 189 U.S. 158, 171 (1903), and in Machnich v. Southern S.S. Co., 321 U.S. 96, 99-
100 (1944).

87. MACLACHLAN at 721.
88. Id. at 194 n.5.
89. "The penalty probably does not affect the seaman's right to sue for damages for injury to

health by reason of a breach of the statutory duty." MAcLACHLAN at 194. In the absence of a
statutory violation, however, the seaman's remedy was limited to maintenance and cure and a claim
for personal injury under the Workmen's Compensation Act, 1906. Id. at 195-96.
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This then was the state of the law, both English and American, when
the United States Supreme Court began its deliberations in THE
OSCEOLA 9 in 1902. This background is of crucial importance to an
understanding of the Court's opinion because of the sometimes cryptic
language used by Justice Henry Billings Brown, the author of the opin-
ion.

While bound for Milwaukee and three miles out from this port, the
captain of the OSCEOLA ordered the gangway to be hoisted into posi-
tion over the ship's side in order that cargo operations might begin
immediately upon arrival. With the ship still underway the gangway was
hoisted with a derrick and swung clear of the vessel, whereupon it was
caught by the wind and the derrick pulled over, striking and injuring a
seaman.

It was settled at the lower court level (where there was a decree for
the plaintiff) that the derrick was in all respects fit and suitable for the
use being made of it, that no negligence of the mate or fellow seamen
was involved, and that recovery by the plaintiff depended entirely upon
the master's negligence in directing that the gangway be hoisted while
the vessel was still in the open sea and underway.

The substance of the three questions certified by the court of appeals
was whether the owners of the vessel were liable to the injured seaman
because of "an improvident and negligent order of the master in respect
of the navigation and management of the vessel." And more specifi-
cally, whether the fellow servant rule barred recovery by the plaintiff.

Counsel for the shipowner-appellant argued in his brief" that the
general maritime law provided no recourse against the shipowner by a
seaman injured in the ship's service whether by negligence or otherwise
except maintenance, cure, and wages to the end of the voyage. If the
Court should choose to depart from internationally recognized concepts
of maritime law and impose a purely local standard, it should limit the
shipowner's liability to violations of his duty to use reasonable care to
furnish a seaworthy ship with sufficient and safe appliances and a com-
petent crew. In any event the fellow servant rule would bar recovery by
the plaintiff since its application is not defeated by differences in rank
or grade between the offending servant and the injured servant.

The high court quickly disposed of the first argument by conceding
that the great sea codes made no provision for injured seamen beyond
maintenance and cure, but it concluded that this concept was first dis-

90. 189 U.S. 158 (1903).
91. Id. at 160-64.
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carded by the British when they enacted the Merchant Shipping Act and
by the American lower courts by consensus." It then proceeded to ratify
the doctrine of maintenance and cure, the application of the fellow
servant rule to seamen's cases, and rather ambiguously the principle of
THE NODDLEBURN93 and THE FRANK AND WILLIE94 that the
master and mate are vice-principals of the shipowner rather than fellow
servants in connection with maintaining the good repair of the ship and
its appurtenances, i.e. its seaworthiness. 95

Although unseaworthiness is clearly not an issue in the case under the
facts certified by the court of appeals, Mr. Justice Brown proceeds to
volunteer one of the high court's most famous pieces of dicta:

Upon a full review, however, of English and American authorities
upon these questions, we think the law may be considered as settled
upon the following propositions: ....

That the vessel and her owner are, both by English and American
law, liable to an indemnity for injuries received by seamen in conse-
quence of the unseaworthiness of the ship, or a failure to supply and
keep in order the proper appliances appurtenant to the ship. Scarff v.
Metcalf, 107 N.Y. 211.11

Both this statement and the scanty authorities cited by the court fall
far short of articulating an absolute warranty of seaworthiness. The
Merchant Shipping Act imposes a negligence standard rather than an
absolute standard of seaworthiness.97 Of the American authorities
touched upon in the OSCEOLA opinion, only THE NODDLEB URN 8

even faintly smacks of no-fault unseaworthiness and it involves an appli-
cation of British rather than American law. No uncertainty existed in
the lower courts which continued to read the seaworthiness obligation
in a negligence context.99

92. Id. at 175.
93. 28 F. 855 (D. Ore. 1886).
94. 45 F. 494 (S.D.N.Y. 1891).
95. THE OSCEOLA, 189 U.S. 158, 175 (1903).

It is not implied in the language so used, nor is it to be presumed therefrom, that the
court intended to establish a rule narrower than that recognized by the more recent
decisions of the federal courts, that the master and the crew are fellow servants only as
to matters connected with the navigation of the ship, but that the master of a ship at
sea represents the owners in respect to the personal duties and obligations which they
owe the seamen.

THE TROOP, 128 F. 856, 858 (9th Cir. 1904), commenting on THE OSCEOLA.
96. THE OSCEOLA, 189 U.S. 158, 175 (1903).
97. Id. at 171.
98. 28 F. 855 (D. Ore. 1886).
99. THE VILDFUGL, 271 F. 271, 273 (5th Cir. 1921): THE COLUSA, 248 F. 21, 24 (9th

Cir. 1918).
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In passing we should point out that Congress was moved to relieve
the seaman of the burden imposed by the fellow servant rule first, in
1915, by declaring those in command of a vessel not to be fellow serv-
ants with those under their authority, 00 and second, in 1920, by abolish-
ing the fellow servant rule altogether from seamen's law along with
assumption of the risk. Known commonly as the "Jones Act,"'' this
legislation provided the seaman with a remedy against his employer
similar to that afforded railroad workers by the Federal Employers'
Liability Act.'0 '

Thus matters rested more or less until 1922 when the Supreme Court,
in a relatively unimportant case'03 involving an explosion on a commer-
cial fishing boat and injury to a crew member, ruled that the error of
the trial court in charging the jury under state law rather than maritime
law was not prejudicial to the losing defendant boat owner since the
maritime provided a far more liberal remedy than the state law given
the jury in charge. To emphasize this point Justice McReynolds re-
marked:

[W]e think the trial court might have told the jury that without regard
to negligence the vessel was unseaworthy when she left the dock if the
can marked 'coal oil' contained gasoline. . .THE SILVIA, 171 U.S.
462,464; THE SOUTHWARK, 191 U.S. 1, 8.14

Both cases cited for the proposition that unseaworthiness is not de-
pendent upon proof of negligence are cargo cases. And so with this
casual dictum the great gulf between the commercial warranty with its
no-fault concept and the seaman's warranty with its negligence law
foundations is narrowed.

Notwithstanding Justice McReynolds' hint that the seaman's war-
ranty had become absolute, most seamen's cases continued to be
brought under the Jones Act.0 5 Finally in 1943, the Supreme Court
heard a case' " where a seaman's Jones Act claim had become time
barred, leaving his right to recover solely dependent upon the warranty
of seaworthiness. The seaman had been working on a staging when a
piece of rope supporting the staging broke because of its rotten condi-

100. 38 Stat. 1164 (1915). GILMORE & BLACK at 279.
101. 46 U.S.C. § 688 (1970).
102. GILMORE & BLACK at 296-301.
103. Carlisle Packing Co. v. Sandanger, 259 U.S. 255 (1922).
104. Id. at 259 (emphasis added).
105. Byrne, Liability For Personal Injury and Death, Including Third Party Liability and The

Ryan Doctrine. 43 TULANE L. REv. 509, 518 (1969) [hereinafter cited as Byrne].
106. Mahnich v. Southern S.S. Co., 321 U.S. 96 (1944).
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tion. An ample supply of sound rope was available aboard ship but the
mate had directed that the staging be rigged with rope which had been
in storage for two years.

Manhnich v. Southern Steamship Co."0 7 is remarkable for several
reasons: First, the Supreme Court had decided back in 1928 that the
selection of a bad rope by a mate when good rope was available was
not unseaworthiness.'"' Second, counsel for the shipowner conceded at
the outset of the case that the seaman's warranty was absolute but
insisted that the warranty is satisfied if the ship is seaworthy at the
beginning of the voyage. 109 (The staging from which Mahnich fell was
rigged at sea.)"10 Third, only if the defect in the rope were latent would
nonnegligent unseaworthiness be an issue in the case, and the facts
stated make it apparent that the type of inspection required in view of
the age of the rope would have disclosed its rotten condition.," Fourth,
instead of simply admitting that it had decided for humanitarian or
other reasons to apply to seamen's claims the standards of the absolute
commercial warranty in lieu of the negligence-based standards of the
historical seaman's warranty, the high court engages in a rather absurd
effort to establish that it had really been alluding to an absolute war-
ranty all along in its OSCEOLA opinion."2

Whether dictum or not, Mahnich's declaration that the seaman's
warranty is absolute became, and is now, the law. Or, as it might
otherwise be stated, three dicta make a right.

THE SCOPE OF THE MODERN SEAMAN'S WARRANTY

Since the Mahnich case was decided in 1943, the United States Su-
preme Court has handed down twelve decisions in which some facet of
the seaman's warranty of seaworthiness was at issue. The doubts of
members of the Court as to the wisdom and the justice of the doctrine
is fully documented in frequent dissenting opinions;" 3 nevertheless, the

107. Id.
108. Plamals v. S.S. PINAR DEL RIO, 277 U.S. 151 (1928).
109. Byrne at 518-19.
110. Mahnich v. Southern S.S. Co., 45 F. Supp. 839, 840 (E.D. Pa. 1941).
Ill. "The portion [of the rope] thus selected was, in spite of the examination of it by the

boatswain and mate, unquestionably rotten or defective at the point at which it broke." Id.
112. "it required the Harter Act to relax the exacting obligation to cargo of the owner's

warranty of seaworthiness of ship and tackle. That relaxation has not been extended, either by
statute or by decision, to the like obligation of the owner to the seaman." Mahnich v. Southern
S.S. Co., 321 U.S. 96, 101 (1944).

113. Victory Carriers, Inc. v. Law, 404 U.S. 202, 216 (1971) (Douglas & Brennan, JJ., dissent-
ing); Usner v. Luckenbach Overseas Corp., 400 U.S. 494, 501 (1971) (Douglas, Black, Brennan &
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general scope of the warranty has been fairly well defined by these cases
whose salient findings we shall now briefly review.

Mahnich, of course, had the effect of establishing that the seaman's
warranty was absolute and not contingent upon proof of any negligence.
It also settled the point that an unsafe condition of ship or equipment
was no less unseaworthiness simply because it was created by the opera-
tional negligence of a member of the crew." 4

Seas Shipping Co. v. Sierackil5 reaffirmed that the warranty is abso-
lute and that it applies to longshoremen while they are engaged in
traditional "seaman's work," which includes loading and unloading the
ship. More pertinent to the concept of seaworthiness is the Court's
declaration that the warranty is not contractual in character but is
rather an absolute duty owed to all persons performing the seaman's
work and incurring the seaman's hazards."' This was a radical depar-
ture from existing concepts of seaworthiness under which the warranty
was considered an incident of contract. The commercial warranty, for
example, was implied into the contract which existed between merchant
and shipowner and could be avoided completely by an unequivocal dis-
claimer under English law."7 Even under American law the warranty
could be modified by contract to the extent that the public policy against
negligence exclusions was not violated." 8

Pope & Talbot, Inc. v. Hawn"' clarified that the warranty extends
not merely to seamen and longshoremen but to all shoreside workers
engaged in ship's service.

The fact that defective loading gear is owned and supplied by a shore-
side contractor in no way limits the application of the warranty if the
equipment is brought aboard the vessel and used in ship's service.""

Harlan, JJ., dissenting [Harlan separately]); Gutierrez v. Waterman S.S. Corp., 373 U.S. 206, 216
(1963) (Harlan, J., dissenting); Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 550 (1960) (Frank-
furter, Harlan & Whittaker, JJ., dissenting); Crumady v. THE JOACHIM HENDRIK FISSER,
358 U.S. 423, 429 (1959) (Harlan, Frankfurter & Whittaker, JJ., dissenting); Seas Shipping Co.
v. Sieracki, 328 U.S. 85, 103 (1946) (Stone, C.J., Frankfurter & Burton, JJ., dissenting); Mahnich
v. Southern S.S. Co., 321 U.S. 96, 105 (1944) (Roberts, J., dissenting).

114. "If the owner is liable for furnishing an unseaworthy appliance, even when he is not
negligent, a fortiori his obligation is unaffected by the fact that the negligence of the officers of
the vessel contributed to its unseaworthiness." Mahnich v. Southern S.S. Co., 321 U.S. 96, 100
(1944).

115. 328 U.S. 85 (1946).
116. Id. at 94-95.
117. R. COLINVAUX, CARVER'S CARRIAGE OF GOODS BY SEA 104 (9th ed. 1952); McLACHLAN

at 432.
118. THE IRRAWADDY, 171 U.S. 187, 193 (1898).
119. 346 U.S. 406 (1953).
120. Rogers v. United States Lines, 374 U.S. 984 (1954); Alaska S. S. Co. v. Petterson, 347

U.S. 396 (1954).
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The obligation of reasonable fitness extends not only to the ship and
its equipment but to its crew as well.' An irascible seamen who engages
in occasional fist fights with his fellow workers, the Court suggests, is
one of the risks assumed by his colleagues in going to sea.' One who
in a drunken rage attacks a co-employee with a bottle, however, is not
a fit person to serve as a member of the crew and his inclusion in the
ship's complement is a breach of the warranty of seaworthiness.,

Loading gear in otherwise good condition but improperly adjusted for
the particular use it is being employed is unfit for that use and unseawor-
thy. 124

The fact that an unsafe condition of ship or gear has not existed long
enough to be brought to the shipowner's attention is immaterial; if the
unsafe condition exists even momentarily and causes injury, liability for
unseaworthiness attaches. 2

The ship is responsible under the warranty even for the safety and
fitness of the containers and packaging of its cargo.'26 Beans spilling
from holes in bags'21 and metal securing bonds on bales which break and
cause injury2 8 are examples.

A work detail on a ship which includes too few men to do the job
safely invokes liability for unseaworthiness if injury results. 19

This steady expansion of the scope of the seaworthiness doctrine
ultimately had its impact on the lower courts. Dictum of the high court
in one case that an improper method of loading cargo might constitute
unseaworthiness'3 ° coupled with a cryptic per curiam opinion which
seemed to say that negligent use of seaworthy equipment was
unseaworthiness13

1 produced considerable confusion at the circuit level
with several courts concluding that the distinction between negligence

121. Boudoin v. Lykes Bros. S.S. Co., 348 U.S. 336 (1955).
122. Id. at 339.
123. Id. at 340.
124. Crumady v. THE JOACHIM HENDRIK FISSER, 358 U.S. 423 (1959).
125. Mitchell v. Trawler Racer, Inc., 362 U.S. 539 (1960).
126. Gutierrez v. Waterman S.S. Corp., 373 U.S. 206 (1963).
127. Id.
128. Atlantic & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369 U.S. 355 (1962).
129. Waldron v. Moore-McCormack Lines, Inc., 386 U.S. 724 (1967).
130. "A vessel's unseaworthiness might arise from any number of individualized circumstan-

ces. Her gear might be defective, her appurtenances in disrepair, her crew unfit. The method of
loading her cargo, or the manner of its stowage, might be improper." Morales v. City of Galveston,
370 U.S. 165, 170 (1962) (emphasis added), repeated in Usner v. Luckenbach Overseas Corp., 400
U.S. 494, 499 (1971).

131. Mascuilli v. United States, 387 U.S. 237 (1967).
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and unseaworthiness had disappeared.' In a subsequent decision clari-
fying this issue the high court declared that unseaworthiness is a condi-
tion, not a negligent act.' 3 An "isolated, personal negligent act" which
does not represent a sustained method of operation 34 and which in-
stantly produces injury is not a condition and therefore is not unseawor-
thiness.1

35

Most recently the Court has declared that the warranty is limited in
application to torts which occur within the admiralty jurisdiction.' 36 A
defect in a forklift which causes injury to a longshoreman working on
the dock is a tort claim arising under state law and is not reached by
the warranty of seaworthiness.' 7

Disturbed by the staggering volume of harbor worker litigation clog-
ging the dockets of the federal courts,3 8 the heavy financial burden
imposed on the shipping industry without a comparable return to the
injured worker,3 9 and the circumvention of the employer liability-

132. Venable v. A/S Det Foreneda Dampskibsselskab, 399 F.2d 347 (4th Cir. 1968); Candiano
v. Moore-McCormack Lines, Inc., 382 F.2d 961 (2d Cir. 1967).

133. Usner v. Luckenbach Overseas Corp., 400 U.S. 494, 498 (1971).
134. Id. at 500. But see Robinson v. Showa Kaiun K.K., 451 F.2d 688, 690 (5th Cir. 1971),

where the court, in interpreting Usner, explains:
A longshoreman or one of his fellows might engage in a congeries of negligent acts that
are of such a character or that continue for such a length of time that they become
related to the status of the vessel. That congeries of acts might create a "condition" of
unseaworthiness, so that an individual act of negligence within or after the congeries
might give rise to liability under the unseaworthiness doctrine.

135. 400 U.S. at 500.
136. Victory Carriers, Inc. v. Law, 404 U.S. 202 (1971).
137. Id. at 213.
138. Longshoremen cases constituted 23 per cent of the total tort actions pending in the Eastern

District of Pennsylvania in June 1966. Turner v. Transportacion Maritima Mexicana S.A., 44
F.R.D. 412, 416 (E.D. Pa. 1968).

139. The Committee heard testimony that the number of third-party actions brought
under the Sieracki and Ryan line of decisions has increased substantially in recent years
and that much of the financial resources which could better be utilized to pay improved
compensation benefits were not being spent to defray litigation costs. Industry witnesses
testified that despite the fact that since 1961 injury frequency rates have decreased in
the industry, and maximum benefits payable under the Act have remained constant, the
cost of compensation insurance for longshoremen has increased substantially because
of the increased number of third party cases and legal expenses and higher recoveries in
such cases. The Committee also heard testimony that in some cases workers were being
encouraged not to file claims for compensation or to delay their return to work in the
hope of increasing their possible recovery in a third party action. The Committee's
attention was also called to the decision in 1966 of the United States district court in
Philadelphia concerning the impact of third party claims involving injured longshoremen
on the backlog of personal injury cases in that court.

SENATE COMM. ON LABOR AND PUBLIC WELFARE, LONGSHOREMEN AND HARBOR WORKERS'

COMPENSATION ACT AMENDMENTS OF 1972 TO ACCOMPANY S. 2318, S. Rep. No. 92-1125, 92d
Cong., 2d Sess. 9 (1972).
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limiting provisions of the Longshoremen and Harbor Workers' Com-
pensation Act 4 " as the result of third-party claims by shipowners against
the covered employer, 4' Congress moved in 1972 to enact a sweeping
series of amendments to the Longshoremen's Act which includes the
complete abolition of the warranty of seaworthiness in cases brought by
covered employees. 4 Since most shoreside workers performing ship's
services would be covered by the Act, this legislation should have the
effect of restricting the reach of the warranty to cases brought by Jones
Act seamen.' The effective date of the new legislation is December 26,
1972.144

CONCLUSION

The questions raised in the introduction to this article can now be
answered with some assurance. First, there is no genuine historical rela-
tionship between the absolute seaman's warranty ushered in by Mahnich
v. Southern Steamship Co.' and the traditional "all-reasonable-
means" 146 warranty which took shape during the last half of the nine-

140. 33 U.S.C. § 905 (1927).
141. Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U.S. 124, 128-32 (1956).
142. In the event of injury to a person covered under this Act caused by the negli-

gence of a vessel, then such person, or anyone otherwise entitled to recover damages by
reason thereof, may bring an action against such vessels as a third party in accordance
with the provisions of section 33 of this Act, and the employer shall not be liable to the
vessel for such damages directly or indirectly and any agreements or warranties to the
contrary shall be void. If such person was employed by the vessel to provide stevedoring
services, no such action shall be permitted if the injury was caused by the negligence
of persons engaged in providing stevedoring services to the vessel. If such person was
employed by the vessel to provide ship building or repair services, no such action shall
be permitted if the injury was caused by the negligence of persons engaged in providing
ship building or repair services to the vessel. The liability of the vessel under this
subsection shall not be based upon the warranty of seaworthiness or a breach thereof at
the time the injury occurred. The remedy provided in this subsection shall be exclusive
of all other remedies against the vessel except remedies available under this Act.

33 U.S.C.A. § 905 (b) (Supp. 1972), amending 33 U.S.C. § 905 (1927).
143. There are three essential elements in the term "seaman" as used in the Jones Act. First.

the vessel on which the claimant is employed must be in navigation. Second, there must be a more
or less permanent connection with the vessel, and third, the claimant must be aboard primarily to
aid in navigation. Bodden v. Coordinated Caribbean Transp., Inc., 369 F.2d 273, 274 (5th Cir.
1966).

144. "The amendments (except section 19 (d) of the Act) are effective thirty days after enact-
ment (I 2:01 a.m., November 26, 1972)." Subcomm. on Labor of the Senate Comm. on Labor and
Public Welfare, 92nd Cong., 2d Sess., Report on Changes made by Public Law 92-576 1 n. 2
(Comm. Print 1972).

145. 321 U.S. 96 (1944).
146. Merchant Shipping Act of 1876 quoted in THE OSCEOLA, 189 U.S. 158, 171 (1903)

and Mahnich v. Southern S.S. Co., 321 U.S. 96, 100 (1944).



WARRANTY OF SEAWORTHINESS

teenth century. Second, there is no historical relationship between the
commercial warranty as applied to cargo transactions and the seaman's
warranty since they developed independently of each other; nevertheless,
the Supreme Court in the Carlisle Packing Co.'47 and Mahnich cases
consciously used the absolute commercial warranty as its model in con-
structing a new "humanitarian" warranty for seamen and harbor work-
ers.

Created by merchants to protect their investments, legislated and
stipulated out of existence by dominant shipowners in order to reduce
their liability exposure for cargo loss, created by the courts to protect
and indemnify seamen and de facto seamen, legislated out of existence
as to harbor workers because of its monstrous practical shortcomings,
the absolute implied warranty of seaworthiness has had an up-and-down
career, and it may well be even now on the threshold of its Gltter-
d~immerung. A federal marine insurance act and a federal workmen's
compensation act for seamen would herald its demise as a practical
matter.

But who knows? The warranty is a favorite of the federal appellate
courts, if not the trial courts, and it may outlive us all, becoming in due
time as hoary and venerable an admiralty doctrine as general average
and maintenance and cure.

147. 259 U.S. 255 (1922).
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