
CONSTITUTIONAL LAW-THE RIGHT TO
COUNSEL-EXTENDED TO PETTY OFFENSES

INVOLVING ACTUAL LOSS OF LIBERTY

Jon Richard Argersinger, without benefit of counsel, was convicted
of carrying a concealed weapon and sentenced to ninety days in jail.'
In a habeas corpus proceeding which followed, the Supreme Court of
Florida in discharging the writ held that the right of appointed counsel
was available to indigent defendants only in "nonpetty offenses punisha-
ble by more than six months imprisonment." 2 In reaching this decision
the Florida court relied on the reasoning of Duncan v. Louisiana,'
which limited the right to trial by jury under the fourteenth amendment
to criminal cases which involved the possibility of more than six months
imprisonment. The United States Supreme Court rejected the analogy
of the limitation placed on the right to trial by jury to the right of
counsel in Argersinger v. Hamlin and reversed the decision of the Su-
preme Court of Florida by holding: "[A]bsent a knowing and intelligent
waiver, no person may be imprisoned for any offense, whether classified
as petty, misdemeanor, or felony, unless he was represented by counsel
at his trial." 4 Thus the effect of Mr. Justice Black's often quoted obser-
vation in Gideon v. Wainwright5 was extended a step further.6

The evolution of the constitutional right to counsel in recent years can
be traced from Powell v. Alabama,7 which held it was the duty of the
court as a requisite of due process to assign counsel in capital cases for
all defendants who were not able to obtain an attorney and were incapa-
ble of defending themselves adequately.' However, Mr. Justice Suther-
land was quick to point out in Powell that "[e]ven the intelligent and
educated layman . . . lacks both the skill and knowledge adequately to
prepare his defense . . ." and needs the assistance of counsel in a crimi-

1. State ex ret. Argersinger v. Hamlin, 236 So.2d 442 (Fla. 1970). The maximum penalty
available for such a conviction was six months imprisonment and a $1,000 fine.

2. Id. at 443.
3. 391 U.S. 145 (1968).
4. __ U.S. , 92 S. Ct. 2006, 2012 (1972). Mr. Justice Douglas delivered the opinion of

the Court, in which Justices Brennan, Stewart, White, Marshall and Blackmun joined. Mr. Justice
Brennan filed a concurring opinion, in which Justices Douglas and Stewart joined. Mr. Chief
Justice Burger filed an opinion concurring in the result. Mr. Justice Powell filed an opinion
concurring in the result in which Mr. Justice Rehnquist joined.

5. 372 U.S. 335, 340 (1963). "[A]ny person haled into court, who is too poor to hire a lawyer,
cannot be assured a fair trial unless counsel is provided for him."

6. See - U.S. at - 92 S. Ct. at 2016 n.I.
7. 287 U.S. 45 (1932).
8. Id. at 71.
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nal action against him.9 Six years later in Johnson v. Zerbst,0 the Su-
preme Court required that assistance of counsel, as provided for by the
sixth amendment, be a constitutional prerequisite to the jurisdictional
authority of a federal court to deprive a criminal defendant of his life
or liberty, unless that right has been competently and intelligently
waived."

The Court later retreated from its previous suggestions that the right
of an accused to the aid of counsel is a fundamental right." It concluded
in Betts v. Brady3 that the appointment of counsel in non-capital cases
was not required of the state courts by the fourteenth amendment to the
same extent as Johnson had required of the federal courts by reason of
the sixth amendment, since "appointment of counsel is not a fundamen-
tal right, essential to a fair trial."'" The test of an alleged denial of due
process by a refusal to appoint counsel for indigent defendants was to
be determined by the circumstances of each case, and whether in light
of these circumstances such refusal constituted a denial of "fundamental
fairness."'' 5 The last of the cases which followed the Betts rule was
Chewning v. Cunningham," which, like all such cases considered by the
Court after 1950,'1 was found to contain "special circumstances" neces-
sitating the appointment of counsel. This line of cases diluted the "spe-
cial circumstances" rule so completely that the rule set forth in Betts
was in reality no longer being followed, and "a serious criminal charge"
was in effect deemed sufficient as a "special circumstance."'"

In 1963, the Court struck down the rule of Betts in the Gideon deci-
sion and stated that an indigent defendant's right to the assistance of
counsel in a criminal proceeding is a fundamental right which is neces-
sary and essential to a fair trial." It seemed apparent from Gideon and

9. Id. at 69. The suggestion was made by the Court in Bute v. Illinois, 333 U.S. 640, 676 (1948),
that in capital cases there was a flat requirement of counsel.

10. 304 U.S. 458 (1938). However, it was not until Argersinger that such a broad rule was to
apply to the states by way of the fourteenth amendment.

II. Id. at 467-68.
12. See 304 U.S. at 462; 287 U.S. at 68.
13. 316 U.S. 455 (1942).
14. Id. at 471.
15. Id. at 462. For examples of how Betts may have been prejudiced by absence of counsel.

see Kamisar. The Right to Counsel and the Fourteenth Amendment, 30 U. Cti. L. REV. 1, 42-56.
(1962).

16. 368 U.S. 443 (1962).
17. See Gideon, 372 U.S. at 350-51. One such case was Hudson v. North Carolina, 363 U.S.

697 (1960).
18. 372 U.S. at 351. See, e.g., 368 U.S. 443; 363 U.S. 697; Williams v. Kaiser, 323 U.S. 471

(1945).
19. 372 U.S. 335.
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the decisions which followed, that the Gideon rule was limited to felon-
ies.10 However, in a per curiam decision in Patterson v. Warden,2 the
Supreme Court indicated that Gideon also applied to misdemeanors, at
least where punishable by felony-length terms of imprisonment. Follow-
ing this decision, the Court seemed reluctant to further extend the right
to counsel in misdemeanor cases. Certiorari was denied in several such
cases (over Mr. Justice Stewart's vigorous dissent) in which the state
courts had refused to apply the Gideon doctrine.22 It was this reluctance
which was at least partially responsible for the Florida court's decision
that Argersinger was not entitled to a court-appointed counsel.23 How-
ever, following Gideon all of the lower federal courts which have consid-
ered the issue have extended the right to counsel to misdemeanor pro-
ceedings.24

In Argersinger, Mr. Justice Douglas, writing for the Court, reiterated
the various sixth amendment rights that have been "made applicable to
the States by reason of the fourteenth amendment,"25 noting that most
of these rights have never been limited to felonies nor serious misde-
meanors. The opinion recognized that the right to trial by jury had been
limited by Duncan to trials in which the possibility of imprisonment was
six months or more." In refuting the Florida court's attempt to analog-
ize this limit on the right to a jury trial to the right to counsel, the Court
pointed out that the limit placed on the right to jury trial has a historical
basis,2v but that there is no basis for such a limitation on the right to
counsel.2" Thus the Court rejected the contention that because a jury was

20. - U.S. at - ,92 S. Ct. at 2016 n.l.
21. 372 U.S. 776 (1963).
22. See Winters v. Beck, 239 Ark. 1151, 397 S.W.2d 364, cert. denied, 385 U.S. 907 (1966);

Heller v. Connecticut, 4 Conn. Cir. 174, 228 A.2d 815 (1966), cert. denied, 389 U.S. 902 (1967);
De Joseph v. Connecticut, 3 Conn. Cir. 624, 222 A.2d 752, cert. denied, 385 U.S. 982 (1966).

23. 236 So.2d at 443. "The principal reason for the judicial reluctance [of the state courts] to
make any comprehensive extension of the right to counsel is probably a fear of the cost of such
extension." Note, Dollars and Sense of an Expanded Right to Counsel, 55 IOWA L. REV. 1249,
1258 (1970).

24. Junker, The Right to Counsel in Misdemeanor Cases, 43 WASH. L. REV. 685, 692 (1968).
See, e.g., McDonald v. Moore, 353 F.2d 106 (5th Cir. 1965); Harvey v. Mississippi, 340 F.2d 263
(5th Cir. 1965).

25. - U.S. at -, 92 S. Ct. at 2008.
26. Id.
27. Id. at - , 92 S.Ct. at 2009.
28. Id. "Originally, in England, a person charged with treason or felony was denied the aid of

counsel . . . .At the same time parties in civil cases and persons accused of misdemeanors were
entitled to the full assistance of counsel. . . .[Iln at least twelve of the thirteen colonies the rule
of the English common law .. . had been definitively rejected and the right to counsel fully
recognized in [virtually] all criminal prosecutions ...." 287 U.S. 45, 60, 64-65; see Frankfurter
& Corcoran, Petty Offenses and the Constitutional Guarantee of Trial by Jury, 39 HARV. L. REV.
917, 980-82 (1926).
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not required in the trial of a crime punishable by less than six months
imprisonment, such trials could always proceed without the accused
having benefit of counsel.29 The Court then relied on the reasoning of
Powell and Gideon in finding that "[t]he assistance of counsel is often
a requisite to the very existence of a fair trial,"3 and that the trial of a
crime in which the possibility of imprisonment may be only brief can
raise issues just as difficult for the layman to comprehend as a felony
trial.3 The Court noted the possibility of prejudice against defendants
in misdemeanor cases resulting from "assembly-line justice" created by
the volume of such cases,32 and further recognized that one sentenced
to imprisonment, no matter how brief the period, will hardly view the
matter as "trivial"; moreover, it observed that serious consequences
may result from such imprisonment. 33 Accordingly, the Court ruled
that before anyone may be imprisoned for any offense, he must be
afforded a right to assistance of counsel at his trial.34

The Court's rejection of the premise, that since the right to trial by
jury is limited to non-petty offenses, the same limitation should apply
to the right to counsel, rests on firm ground. Disregarding the historical
basis for such a limit on the right to trial by jury, the fact that the petty
offense limit 35 exists does not affect the scope of the right to counsel.36

The petty offense limitation has not been applied uniformly to all sixth
amendment rights. The only effect of this limitation on the scope of the
right to counsel is to demonstrate that there exist two classes of sixth
amendment rights: those which apply only to non-petty offenses, as the
right to trial by jury; and those such as the right to confrontation and
cross examination which apply to trials of all offenses.3 1

The reasoning which the court uses in reaching its decision to extend
the right to counsel raises little question. It is the degree to which the
Court seeks to apply this extension which creates controversy. It is here

29. __ U.S. at __, 92 S. Ct. at 2009.
30. Id.
31. Id. at -, 92 S. Ct. at 2010; Junker, supra note 24.
32. __ U.S. at -,92 S. Ct. at 2011-12.
33. Baldwin v. New York, 399 U.S. 66, 73 (1970). Even though no sentence of imprisonment

is imposed, a conviction may still result in serious consequences, see, e.g., Bell v. Burson, 402 U.S.
535 (1971); James v. Headley, 410 F.2d 325, 334-35 (1969).

34. __ U.S. at __, 92 S. Ct. at 2012.
35. For the definitions which Mr. Justice Douglas and Mr. Justice Powell apply to the term

"petty offense," see __ U.S. at - , 92 S. Ct. at 2013 n.5, 2016 n.2. No certain or stable
definition of the term "petty offense" exists. Junker, supra note 24, at 704.

36. Junker, supra note 24, at 707.
37. Id. Junker suggests that the only characteristic which the right to trial by jury and the right

to counsel have in common is the large expenditure of public funds which each requires.
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that the opinion of Mr. Justice Powell differs from that of the Court.
The source of his disagreement is the "mechanistic application" of the
due process clause, which inflexibly applies the majority's rule to all
cases within its designated area without regard to the facts of the case."
Mr. Justice Powell would prefer to leave some discretion in the trial
judge by using "the principle of due process that requires fundamental
fairness in criminal trials," 9 thus affording the right to counsel in all
petty cases where it is essential to a fair trial.

One possible hazard of the majority rule is that it will favor indigents
over low income non-indigents by providing appointed counsel to indi-
gents in cases where it is possible that the cost of obtaining counsel may
be greater than benefits derived from such.4 0 The rule advocated by Mr.
Justice Powell is also susceptible to this particular hazard. However, the
number of such cases arising under his rule would be greatly minimized,
compared to the number under the majority rule, as counsel would be
appointed in such instances only when necessary for a fair trial.

The logic of the majority rule, as Mr. Justice Powell points out, does
nothing to discourage the supposition that, presented the opportunity,
the Court will extend the new rule not only to trials involving loss of
liberty, but to all petty offense trials and eventually to cases involving
deprivation of property. 1 On the other hand, it would be difficult to
imagine the rule of fundamental fairness leading to an eventual constitu-
tional requirement of appointment of counsel in all cases where there
may be a deprivation of life, liberty, or property regardless of whether
or not it is necessary to a fair trial.

A further difficulty with the majority rule is the possible practical
requirement that a judge divide particular cases into two classes: those
in which he wishes to retain his responsibility to consider imprisonment
as a possible penalty; and those in which he will refuse to appoint
counsel, because imprisonment though authorized is seldom imposed.
By creating this latter class of case, he will be abandoning his judicial
responsibility by effectively overruling "the legislative determination as
to the appropriate range of punishment for the particular offense."42

One difficulty in this practice which the imprisonment standard neces-
sarily imposes is that it assumes that those classes of petty offenses can
be discovered which are punishable in law by imprisonment, but which

38. __ U.S. at __ 92 S. Ct. at 2018.
39. Id. at __ , 92 S. Ct. at 2017; see also id. at -, 92 S. Ct. at 2025-26.
40. Id. at __ , 92 S. Ct. at 2018-19.
41. Id. at __ , 92 S. Ct. at 2019-20. See also 316 U.S. at 473.
42. __ U.S. at __ 92 S. Ct. at 2020.
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in fact are hardly ever punished by imprisonment." Otherwise a trial
judge will be required to inquire into the facts of each case prior to trial,
prejudging it to determine if he wishes to retain his discretion to impose
a jail sentence by appointing counsel." Mr. Justice Powell's rule does
not require such serious results. A denial of the right to counsel, on the
grounds that it is not necessary to a fair trial in a particular case, does
not automatically force a trial judge to disregard the direction of his
legislature. Neither would a determination that the right to counsel is
necessary to a fair trial in a particular case require that the trial judge
conduct a pre-trial adjudication of the guilt or innocence of the defen-
dant.

Moreover, assuming that the judge elects to divide his cases into the
two classes mentioned above, problems of equal protection may plague
the majority rule. For example, if two defendants were accused of the
same type of offense in the same jurisdiction before two different judges,
they could be treated differently, one being entitled to appointed
counsel (and subject to potential imprisonment) and the other not
entitled to appointed counsel (but not subject to imprisonment). 5

However, the rule of fundamental fairness would seem to avoid these
equal protection problems, as it would at least guarantee that both
defendants are potentially subject to the same sanction."

The practical application of the majority rule, in an attempt to avoid
some of the problems which have been previously mentioned, will be "to
appoint counsel for indigents in all but the most minor offenses where
jail sentences are extremely rare."47 Mr. Justice Powell presents a de-
tailed forecast of the possible "chaos" which will result in the courts due
to the lack of funds and attorneys necessary to adequately handle the
increase in court appointments because of this application of the Court's
ruling." Even admitting that an extension of the right to counsel will
create some problems of this sort, Mr. Justice Powell's prediction is
probably too rash. It is doubtful that the resulting "chaos" from such
an extension will be as widespread or as far reaching as Mr. Justice

43. Junker, supra note 24, at 710.
44. Id. at 709.
45. - U.S. at .... , 92 S. Ct. at 2021. A different equal protection problem is presented in

cases where the usual penalty is a jail term or fine in the alternative; if an indigent has not been
represented by counsel, he may not receive a penalty at all. However, the non-indigent who pays
his fine will have answered to his penalty. Id.

46. Id. at 92 S. Ct. 2025, n. 31.
47. Id. at -, 92 S. Ct. at 2021.
48. Id. at -, 92 S. Ct. at 2021-25. The fear of such consequences had been expressed prior

to Argersinger; see Junker, supra note 24, at 703. But see- U.S. at , 92 S. Ct. at 2012 n.
7.
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Powell's opinion would lead one to believe. It would seem to be more
realistic to assume that isolated instances of difficulty will be created,
but that the vast majority of the nation's courts will be able to readily
adapt to the Court's rule, despite an admitted increase in the expenses
of the courts and the increased need for appointed attorneys.49

However, faced with a choice between the two rules, this writer finds
himself in agreement with the rule proposed by Mr. Justice Powell.
Although disagreeing with the Justice's opinion of the possible ramifica-
tions of the majority's rule, this writer shares the doubt expressed by
him that due process requires the right of counsel in every case in which
there is imprisonment, or that the majority rule is the only workable
way to insure that a trial is fair. 0 What due process does require in all
cases is a fair trial, and the rule of fundamental fairness can assure that
this requirement is met."

What can be expected as a result of the rule announced by the Court,
other than increased costs and a greater need for more attorneys, is a
probable decrease in the percentage of convictions for misdemeanors or
petty offenses, accompanied by an increase in the number of cases in
which there is not an adjudication of guilt, i.e., cases dismissed or nolle
prosequi5 2 Beyond this, the probability seems great that, in time, the
Court will extend this rigid concept to cover not only petty offenses
involving imprisonment, but all petty offenses regardless of the penalty
imposed.a Whether the Court will eventually attempt to extend the
concept to cover deprivation of property remains in doubt until the
opportunity is presented for the Court to address itself more precisely
to that question.

JEFF LIIPFERT

49. No matter which rule one may prefer, either will create problems for the courts in that
they both expand the right of indigents to court-appointed counsel. Illustrative of this is a problem
which has existed for some time, and on which no light has been shed. This problem is what
constitutes indigency, as there exists no uniform definition of the term. 28 WASH. & LEE L. REv.
120 (1971).

50. - U.S. at __, 92 S. Ct. at 2025.
51. Id. at - 92 S. Ct. at 2025-26.
52. See Katz, Municipal Courts-Another Urban 1/, 20 CASE W. RES. L. REV. 87, 92-96

(1968).
53. - U.S. at - , 92 S. Ct. at 2019-20.
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