
WORKMEN'S COMPENSATION

by D. MEADE FEILD*

During the survey period, both judicial and legislative activity were
abundant. At the judicial level the appellate courts of Georgia handed
down sixty-one decisions, which is considerably more than the average
annual output. As for legislation, both the General Assembly of Georgia
and the Congress of the United States enacted measures which portend
the eventual adoption of programs which will provide adequately not
only for work-connected ailments and injuries, but which will implement
a program of occupational safety and health so that the incidence of
need for the award of benefits pursuant to any compensation act will
be lessened. And this is the way it should be.

LEGISLATION

Georgia

Subrogation

In previous issues of the Review, the Survey of Workmen's Compen-
sation has vigorously inveighed against the insurer's right to subroga-
tion. 1 During the 1972 Session of the General Assembly, such right was
revoked completely.' However, in view of the fact that the survival of
frequently defeated enemies becomes essential to the happiness of the
victor, and this is true even though the weapons of war are such silly
items as logic and reason, it would now seem appropriate that the
authors should gather and, after due consideration, chortle lustily in
farewell: "Good-bye, my lovely." Surely the expression of such a senti-
ment would make the return of subrogation more palatable and as the
doctrine has strong support, we may suffer the misfortune of having it
back again. For example, in a recent decision' the upper bench justified
the presence of subrogation in workmen's compensation on three
grounds: (I) the employer was enabled to recoup its loss; (2) it would
prevent a double recovery by the employee; and (3) it would do substan-

* Professor of Law, Walter F. George School of Law, Mercer University, Macon, Georgia.

I. Feild, Workmen's Compensation, Annual Survey of Georgia Law, 5 MERCER L. REV. 186,
188 (1953) Feild and Killorin, Workmen's Compensation. Annual Survey of Georgia Law, 8
MERCER L. REV. 191 (1956); Feild and Feild, Workmen's Compensation, Annual Survey of
Georgia Law, 17 MERCER L. REV. 270, 289-91 (1965); Feild and Wisenbaker, Workmen's Com-
pensation, Annual Survey of Georgia Law, 23 MERCER L. REV. 321, 333-36 (1972).

2. Ga. Laws, 1972, pp. 3-4.
3. Southern Ry. v. Overnite Transport Co., 223 Ga. 825, 830, 158 S.E.2d 387, 391 (1967).
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tial justice. As for the first ground, in those relatively few instances when
the employer is a self-insurer, there may be an acceptable ground for
permitting subrogation. But in a majority of instances, an insurer is
responsible for the costs and awards of a work-connected injury, and
for such expenses the premiums received by the insurer are not only
ample but permit the making of a profit. In such a situation the insurer-
has not suffered a loss; what has happened has been the occurrence of
an event the effect of which the insurer has eagerly and willingly as-
sumed in advance in exchange for an advantageous price.

As for the second ground, surely a double recovery is antithetical to
the common law. As an instance to the contrary, however, in many cases
the common law permits an award of both actual and vindictive dam-
ages and, despite the fact that this amounts to a "double recovery," the
practice flourishes. Moreover, in the vindictive damage cases, the state
may appear and demand its pound of flesh and this adds to the double
recovery what seems to be a triple loss.' As a solution, it would be
preferable to recognize the existence of a cause of action on the part of
the employer to recover the amount of compensation and incidental
expenses from the third party and a cause of action on the part of the
injured workman which would award damages based on elements not
covered or fully satisfied by the compensation award.

The third ground identifies subrogation with "substantial justice"
and, in an example of rare hyperbole, the court declared that subroga-
tion was "founded upon the dictates of refined justice and its basis is
the doing of complete, essential and perfect justice between the parties,
and its object is the prevention of injustice." Actually, the word "jus-
tice" has no legal meaning and its use as a basis for decision does not
become acceptable by adding such expressions as "refined," "com-
plete," "essential," or "perfect." Just imagine, what a happy day for
this mundane orb, if some person should discover an example of "per-
fect justice." In a hardheaded, practical fashion the common law settles
disputes by using "rules, principles, standards, and concepts," and in the
content of such categories, justice is a stranger.'

4. There are other basic objections to this type of "double recovery." For example: (1) the
defendant is subjected to double jeopardy; (2) in the action for damages he will not have the benefit
of traditional safeguards in criminal cases, such as reasonable doubt and refusal to testify; (3) fines
are limited in amount by statute but vindictive damages are limited only by the emotionalism of
juries. For an excellent treatment of the problem see C. MCCORMICK, DAMAGES 275-78 (1935).
The author concludes that today, in forming a model code, vindictive damages would "find no
place."

5. Among writers who think about law in the heady overtones of philosophical speculations,
the word "justice" may appear frequently. See, e.g., 2 R. POUND, JURISPRUDENCE ch. 13 (1959).
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Finally, if it is decided that subrogation should be given a return
engagement, it is suggested that the new proposal should be patterned
on section II of the Workmen's Compensation and Rehabilitation Act
issued by the Council of State Governments.

Compulsory Coverage

The Compensation Act has provided from the time of its adoption
in 1920 for elective coverage' in regard to private employment and
compulsory coverage in regard to public employment.' During the 1972
Session of the General Assembly an effort was made to elevate the
status of private employment to that of public employment, and in order
to do so, a number of changes were enacted. Chapter 114-2 of the code,
which contained forms and instructions for use by private employers or
employees for rejecting the Act and also, how to reject the rejection, was
repealed.' Code sections 114-601 and 114-602 were amended by deleting
therefrom the words "who accepts" and substituting therefor the words
"subject to" and sections 114-603 and 114-9901 were amended by delet-
ing therefrom the word "accepting" and substituting therefor the words
"subject to."' 0 Code section 114-103, which provides for the exclusive-
ness of the compensation remedy, was amended by deleting therefrom
language which conditioned exclusiveness upon whether the employer
and employee had elected to accept the provisions of the Compensation
Act." Code section 114-110, which contained the procedure for reject-
ing coverage, was deleted and the following provision was substituted:

[E]very contract of service between any employer and employee cov-
ered by this Title, written, oral or implied, shall be presumed to have
been made subject to the provisions of this Title, except those persons
and employments listed in Code section 114-107.11

The difficult word in the new section is "presumed" which appeared in
the original section and which is frequently found in the acts of other
states which are classed as elective. Here, however, the word should be
given a conclusive meaning as the other amendments clearly demon-
strate that this was the intent of the legislature. 3

6. Workmen's Compensation and Rehabilitation Law § II, contained in the Council of State
Governments' "Suggested State Regulation for 1963 and 1965."

7. GA. CODE ANN. ch. 114-2 (Rev. 1956).
8. GA. CODE ANN. § 114-109 (Rev. 1956).
9. Ga. Laws, 1972, p. 931.
10. GA. CODE ANN. 114-601 to -603, -9901 (Rev. 1956).
I1. Ga. Laws, 1972, p. 930.
12. Id.
13. The stilted style, grammar and punctuation of this amendment are not to be attributed to
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The State as Self-Insurer

In 1969 an act was passed which purported to provide a self-insurance
program for the State of Georgia. The first of two brief sections author-
ized the Supervisor of Purchases to formulate and immediately initiate
a program of self-insurance for the employees of the state; and in de-
veloping the program, the Supervisor was directed to determine the
amount of benefits to be paid and the "type of addition or excess insu-
rance that may be required." The second section of the Act provided
"operating expenses" for the program by directing the Supervisor to
"prorate and charge" such expenses among the various boards, bureaus,
commissions, departments and authorities of the state on the "same
basis as premiums are computed."' 4 One year later, in 1970, section I1
of the Act was summarily revoked and it would seem that this left the
Supervisor with the authority to make and initiate plans but without a
source of income to put such plans into effect. 5 In 1972, a new section
II was enacted which for some strange reason was numbered "2A."'' 6

This new section provided that in order to finance the program the
Workmen's Compensation Trust Fund is authorized to retain all prem-
iums received for policies of insurance and all monies received as inter-
est or otherwise as a reserve against liability in running the program and
shall invest such monies in its possession. Obviously, this series of brief
amendments raises tough problems. For example: (1) When and where
was the Workmen's Compensation Trust Fund created? (2) Who is the
trustee? (3) Is there a trust res and if so, where is it and where did it
come from? (4) In accordance with granted authority, does the Supervi-
sor of Purchases sell to various departments policies of workmen's com-
pensation insurance and has the content of such policies received ap-
proval from the Insurance Commissioner? And finally, it may be
doubted that the trust fund itself is sufficiently animate to collect prem-
iums, to receive interest and obtain monies, and after meeting claims,
to make investments, all of which, by the language of the Act, the fund
itself has been directed to do.

The answer to these questions should rest somewhere in legislation.
A sustained effort, however, to obtain appropriate responses was una-
vailing, and with a publication deadline, time is of the essence; therefore

the author, editor or publisher.
14. Ga. Laws, 1969, pp. 234-35. For no apparent reason the two-part act expressly excluded

the employees of the State Highway Department and expressly extended coverage to the employees
of authorities.

15. Ga. Laws, 1970, pp. 541-42.
16. Ga. Laws, 1972, p. 350.
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the following information, obtained by telephone, is herewith presented:
"It was decided that levying and prorating charges was not a good
method, so this power was revoked and a fund of $400,000 was set up
for investment and to pay claims. It was also necessary that it should
be provided that this fund should not lapse back at the end of the fiscal
year." This information is exceedingly helpful but many problems re-
main which are probably contained in appropriate legislation. Surely
the adoption of self-insurance by the State of Georgia in order to meet
workmen's compensation claims is an excellent program.

Review of A wards

Code section 114-709 was amended by striking from the first para-
graph the concluding words, "but shall not affect any compensation
actually paid any employee" and inserting in lieu thereof the following:
"No award ending, diminishing or increasing the compensation pre-
viously awarded or agreed upon shall be made unless the parties agree
thereto or, after due notice, a hearing has been held. .. ."I The clause
deleted seems to be disposable as such retroactive activity ought to be
protected by due process and the added sentence gives expression to
what would seem to be explicit.

Federal Legislation

In response to statistics which demonstrate that workmen in America
frequently experienced death and disease due to work-related events and
conditions," Congress enacted the Occupational Safety and Health Act
of 1970." This legislation, which will be referred to as OSHA, 0 imple-
ments an excellent program of protection for workmen and its coverage
should be unlimited in view of the fact that its declared purpose is to
remove "a burden upon, and a hindrance to interstate commerce.'"'2

17. Ga. Laws, 1972, p. 150.
18. Annually, some 14,500 persons are killed as a result of industrial accidents; accordingly,

during the past four years more Americans have been killed where they work than in the Vietnam
War. By the last count, twenty-two million persons are disabled each year, resulting in the loss of
more man-days of work than are lost through strikes. 3 U.S. CODE CONG. & AD. NEWS 5178
(1970).

19. 29 U.S.C. §§ 651-78 (1970); see I U.S. CODE CONG. & AD. NEWs 1852-87 (1970), 3 U.S.
CODE CONG. & AD. NEWS 5177-444 (1970).

20. See, Moran, The Impact of the Job Safety Act, 6 GA. L. REV. 489 (1972), which approves
the use of OSHA in referring to the Act. Mr. Moran is chairman of the Occupational Safety and
Health Review Commission.

21. There is a certain amount of exclusivity and reciprocity with other statutory programs.
Section 4(b)(1) of the Act withholds applicability to the working conditions of employees with
respect to which other federal and state agencies acting under section 274 of the Atomic Energy
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Briefly, by its terms, OSHA places rule making and administrative
duties in the Office of the Secretary of Labor, and judicial matters, due
to a strange disturbance over the fact that a violation of separation of
powers might occur, are placed in an independent commission whose
membership is subject to executive appointment. Full power to inspect
and investigate is granted to which is added customary administrative
authority usually deemed necessary to assure appropriate governmental
control and supervision. A unique phase of the legislation is that a
workman who suffers an injury due to a breach by the employer of
section (a) may be entitled, except for certain limitations, not only to
workmen's compensation from the state, but also to an action for dam-
ages against the employer.22 It would seem obvious that the right of an
injured person to seek damages as a result of the breach of a federal
statute would not be subject to the exclusive remedy provisions of state
compensation acts.

Of particular significance to this survey is the effort made in OSHA
to create machinery which will elevate state compensation programs to
a respectable level. This effort is contained in section 27,23 and begins
with two Congressional findings: first, that American workers and their
families are dependent for economic security in the case of work-
connected accident or disease on workmen's compensation and hence it
is essential that an adequate and prompt system of workmen's compen-
sation should exist; and second, that in recent years serious questions
have been raised concerning the fairness and adequacy of workmen's
compensation laws. In order to determine whether the second finding
was more than a mere suspicion, the National Commission on State
Workmen's Compensation Laws was created for the purpose of con-
ducting a study of state acts, such study and evaluation including, with-
out being limited to, a list of sixteen topics which in the interest of space
are relegated to a footnote. 2

Act of 1954 (42 U.S.C. § 2021 (1970)) exercise statutory authority to prescribe or enforce stan-
dards or regulations affecting occupational safety or health. Section 4(b)(2) provides that safety
and health standards promulgated under the Walsh-Healy Act (41 U.S.C. § 35 et seq. (1970)),
the Service Contract Act of 1965 (41 U.S.C. § 351 et seq. (1970)), Public Law 91-54, Act of
August 9, 1969 (40 U.S.C. § 333 (1970)), Public Law 85-742, Act of August 23, 1958 (33
U.S.C. § 941 (1970)), and the National Foundation on Arts and Humanities Act (20
U.S.C. § 951 et seq. (1970)) are superseded on the effective date of corresponding standards
promulgated under this Act, which are determined by the Secretary to be more effective. Standards
issued under the laws listed above and in effect on the date of the Occupational and Health Act
shall be deemed to be standards issued under both Acts. 29 U.S.C. § 653 (1970).

22. 29 U.S.C. § 654 (1970).
23. 29 U.S.C. § 676 (1970).
24. 29 U.S.C. § 676(d)(1) (1970). The following standards appear in OSHA: (I) the amount

and duration of permanent and temporary disability-benefits and the criteria for determining the
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An additional reason for such footnoting is the fact that the National
Commission, in its report based on the investigation of state programs,
produced a collection of five standards which are labeled "objectives for
a modern workmen's compensation program," and in doing so the
Commission noted that the sixteen subjects promulgated by Congress
would be discussed in relation to the five objectives and that the addi-
tional area covered by the five was permissible in that Congress had not
limited inquiry and evaluation to the sixteen.25 Herewith are four of the
objectives: (1) broad coverage of employees and of work-related injuries
and diseases; (2) substantial protection against interruption of income;
(3) provision of sufficient medical care and rehabilitation services; (4)
encouragement of safety. The achievement of these four basic objec-
tives, according to the Commission, is dependent upon (5) an effective
system for delivery of the benefits and services.2"

As a phase of its evaluation of state programs, the National Commis-
sion was authorized to make recommendations, and certainly one such
recommendation could urge total Congressional usurpation of state
compensation programs.27 A majority of the Commission, however,
deemed it preferable to extend to the states an opportunity to modern-
ize. It has been observed that the Commission's action in preserving
state programs was to be expected in that the majority of the members
were selected on the ground that they were basically opposed to the
federalization of workmen's compensation.28 But be this as it may, those
who wish to preserve state systems in their present condition should find

maximum limitations thereon: (2) the amount and duration of medical benefits and the insuring
of adequate medical care and free choice of physician; (3) the extent of coverage of workers,
including exemptions based on members or type of employment; (4) standards for determining
which injuries or diseases should be deemed compensable; (5) rehabilitation; (6) coverage under
second or subsequent injury funds; (7) time limits on filing claims; (8) waiting periods; (9) compul-
sory coverage or elective coverage; (10) administration; (II) legal expenses; (12) the feasibility and
desirability of a uniform system of reporting information concerning job-related injuries and
diseases and the operation of workmen's compensation laws; (13) the resolution of conflict of laws,
extraterritoriality and similar problems arising from claims with multistate aspects; (14) the extent
to which private insurance carriers are excluded from supplying workmen's compensation coverage
and the desirability of such exclusionary practices, to the extent they are found to exist; (15) the
relationship between workmen's compensation on the one hand and old-age, disability and survi-
vors' insurance and other types of insurance, public or private, on the other hand; (16) methods of
implementing the recommendations of the Commission.

25. REPORT, NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION LAWS, p. I5
(1972) [hereinafter cited as COMMISSION REPORT].

26. How delightful that the National Commission preferred their own "five" and in such
number covered more territory than Congress with its sixteen. See COMMISSION REPORT, p. 15
(1972).

27. COMMISSION REPORT, p. 14 (1972).
28. NEW REPUBLIC, Sept. 16, 1972, at 12.
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no comfort from the National Commission Report, throughout which
runs a basic insistence that the time for improvement is now. Conse-
quently, if Georgia is to retain as a state project a system of workmen's
compensation, it seems that current legislation should be measured
against the five objectives of the National Commission in order to deter-
mine the changes that may be necessary. A comparative analysis fol-
lows.

Coverage

To achieve the first objective the Commission opined that the goal
as to coverage must be universal and mandatory.29 The use of these two
enveloping ultimates does not reflect the zeal of the reformer or that the
content of a goal must overshoot any possible standard of performance,
but the meaning is tritely "websterian" and any variance will be unac-
ceptable. In 1920, when Georgia adopted its first compensation act,3 0

coverage of public employment was made mandatory whereas coverage
of private employment was elective. The 1972 Session of the General
Assembly, by a series of amendments, made coverage mandatory as to
private employment, and in this respect Georgia got under the wire with
time to spare."

As for universal, the other word in the standard, the Georgia act is
deficient in many respects, and it seems preferable to identify and treat
each category separately.

(a) Number of Employees. The Georgia Act is not applicable to any
person, form or private corporation, including any public service corpo-
ration that has regularly in service less than ten employees within the
state.12 Obviously, the number ten not only prevents universal coverage,
but it exceeds the required number of any other state except South
Carolina where the magic number is fifteen.3 Unfortunately, it may
be difficult to reduce this number in Georgia. On several occasions in
recent years bills have been introduced to change ten to five, but such
proposals have received little support. In 1937, a strange effort was
made to reduce the number to five. A bill was.enacted which in "some
portions or printings" used the figure "10" but in other "portions or
printings" used the figure "5". In Hooper v. Harvey,34 a claim for

29. COMMISSION REPORT, ch. I, pp. 35-40.
30. Ga. Laws, 1920, pp. 167 et seq.
31. Ga. Laws, 1972, pp. 930-31.
32. GA. CODE ANN. § 114-107 (Rev. 1956).
33. 3 A. LARSON, WORKMEN'S COMPENSATION LAW 514-15 (1972).
34. 62 Ga. App. 224. 8 S.E.2d 456 (1940).
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compensation was filed against an employer who had more than five but
less than ten employees. In deciding that the number ten had not been
changed to five, the middle bench observed that "[w]henever there is a
discrepancy between an act as it appears in the printed act of that body
and as it appears in the enrolled act on file in the office of the Secretary
of State, the enrolled act signed by the officers of the legislature and
approved by the governor controls." 5 How extraordinary indeed, to
attempt to "annex" an amendment which is in the exact language of the
act which is supposedly being amended. At least we should know that
when a bill that reduces the magic number to one is put in the "hopper,"
each step in the legislative process should be closely guarded.

In addition to the numerical exemption, the Georgia Act also ex-
cludes the following: (b) farm laborers; (c) domestic servants; (d) em-
ployees of institutions maintained and operated as public charities and
the employers of such employees; (e) common carriers, the mode of
power of which is steam and which are engaged in intrastate commerce;
(f) employees whose employment is not in the usual course of trade,
business, occupation or profession of the employer or not incidental
thereto.

Thus far, all of the exemptions listed appear in a section of the act
which is entitled "Employers and employees to whom law inapplica-
ble '"' and to this group should be added others which appear in the first
section of the act which purports to define "employer and employee."37

In the definitional section the following limitations on coverage appear:

(g) Employer shall include, (1) any individual, firm, association or
corporation engaged in any business operated for gain or profit, except
as hereinafter provided, and the receiver or trustee of the same... ;
(2) any electric membership corporation organized under chapter 34B-
I or other cooperative corporation engaged in rural electrification,
including electric refrigeration cooperatives; (3) any telephone cooper-
ative organization under chapter 104-3, or other cooperative or non-
profit corporation engaged in furnishing telephone service.

(h) Employee shall include every person in the service of another
under any contract of hire or apprenticeship, except one who is not in
the usual course of trade, business, occupation or profession of the
employer.

35. Attached to GA. CODF ANN. § 114-107 (Rev. 1956), which contains the exclusive provi-
sions based on ten employees, there is an editorial note which contains excerpts from an affidavit
by a co-editor of the code which contains a description of the arrangement of "10" and "5" in the
bill.

36. Now codified as section 114-107 of the Georgia Code.
37. Ga. Laws, 1925, pp. 282-83 GA. CODE ANN. § 1 14-101 (Rev. 1954).
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In 1957 the Georgia Act was amended in order to exclude from
coverage any airplane pilots or their assistants flying patrols for the
Georgia Forestry Commission or for any county or counties participat-
ing in the fire protection program, when the flying services were pro-
cured by contracts let pursuant to bids. 38 It would seem that the con-
tractor would be the employer of pilots and assistants and that the only
liability that the Forestry Commission avoids may be as a statutory
employer. Many pilots and aids are hired directly by the Forestry Com-
mission and these are covered.

Even though an exhaustive check has not been made, it would be
accurate to observe that no other state act contains such a formidable
array of exemptions and in order to achieve universal coverage, each of
them should be eliminated.

It seems appropriate at this juncture to evaluate each exemption and
to list specific recommendations of the National Commission when
available. "Number of employees" has been disposed of.

(b) Farm laborers. As for farm laborers, it should be remembered
that Georgia is predominantly an agricultural state; hence, if coverage
is extended to farming, the problems of costs and administration will
be difficult. In view of administrative problems primarily, the National
Commission suggests a two-stage approach to the coverage of farm
workers.3 First, it is recommended that by July 1, 1973, each
agricultural employer who has a payroll that exceeds $1,000 should be
required to provide coverage to all his employees; and second, it is
recommended that, as of July 1, 1975, farm workers should be covered
on the same basis as all other employees. By extending coverage to
include farm workers, at least one strange exemption will be eliminated.
In 1939 the General Assembly amended the definition of agriculture to
include: "Every original producer or . ..manufacturer of crude gum
from which is derived . . .turpentine . . . and his employees are de-
clared to be, for all intents and purposes, farmers, insofar as any statute
of this state relates to farming and farmers."40 Thereafter, in Hamilton
Turpentine Co. v. Johnson," it was held that plaintiff, who was injured
while driving a truck to various places in order to dip or collect gum
from cups fastened to trees, was not entitled to compensation because
farming was excluded; and hence he could sue for damages except for
the fact that his injury had resulted from the negligence of a fellow

38. GA. CODE ANN. § 114-113 (Rev. 1954).
39. COMMISSION REPORT, ch. 2 (1972).
40. Ga. Laws, 1939, pp. 280, 241; GA. CODE ANN. § 67-1107 (Rev. 1956).
41. 93 Ga. App. 544, 92 S.E.2d 235 (1958).
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servant. Obviously, if an employer wishes to avoid liability to a work-
man because of work-connected injuries, he should get the cooperation
of the General Assembly. 2

(c) Domestic and casual workers. By the terms of the original act,
casual employees were specifically excluded.4" In 1925, by an amend-
ment, the expression "casual employees" was deleted and in lieu thereof
the words "Employees not in the usual course of the trade, business,
occupation or profession of the employer or not incidental thereto" were
inserted.44 Thereafter, in City of Waycross v. Hayes,4" it was held that
even though claimant was not a regular employee, if his job is in the
"regular course" of business, he is entitled to compensation. In that
case, however, the employee was engaged in the employer's usual course
of business but on a temporary basis. In order, however, to meet the
standards of the National Commission, coverage should be explicitly
extended to both casuals and domestics and it should be made clear that
casuals includes both business-casuals and domestic-casuals. And ob-
viously, the inclusion of domestics and casuals should result in the im-
mediate elimination of the restriction of employees to those who are in
the usual course of the trade, business, occupation or profession of the
employer which, incidentally, has the honor of being the only exemption
that appears twice in the Georgia Act. 6

The National Commission recognizes that administrative difficulties
seem to make it impractical to extend complete coverage to "domestic
workers and casual workers around the home," hence, it is recom-
mended that "as of July' 1, 1975, household workers and all casual
workers should be covered under workmen's compensation at least to
the extent that they are covered by Social Security."47

(d) and (g)(1) Public Charities; business operated for gain or profit.
Obviously, the "profit or gain" requirement would exclude cooperatives
and this necessitated a series of amendments which extended coverage

42. In a series of cases decided before the act was amended it was held that the turpentine
industry was not agriculture. See Pridgen v. Murphy, 44 Ga. App. 147, 160 S.E. 701 (1931).

43. Ga. Laws, 1920, pp. 167, 177.
44. Ga. Laws, 1925, pp. 282-83.
45. 48 Ga. App. 317, 172 S.E. 756 (1933).
46. GA. CODE ANN. §§ 114-101, -107 (Rev. 1954). The restriction of coverage to business or

trade has been deemed to be a reflection of the battle cry of Lloyd George: "The cost of the product
should bear the blood of the working man." It has been noted that it has been impossible to tie
the expression to the great prime minister of England. I A A. LARSON, WORKMEN'S COMPENSATION

LAW § 50.25 (1967).
47. COMMISSION REPORT, p. 41 (1972). The Commission notes that Social Security coverage

is extended to any worker who earns fifty dollars or more in any calendar quarter from a single
household. The Commission also suggests that compensation protection should be included in
homeowners' insurance policies.
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to cooperatives which were engaged in rural electrification, electric re-
frigeration and telephone services.4" Properly, the amendment should
have extended coverage to cooperatives as such and this would have
included dairies. 9 There is at least one unique exemption which is attrib-
utable to the "gain or profit" standard. In Georgia Osteopathic Hospi-
tal, Inc. v. Strickland,5 both the corporate charter and the method of
operation established that the hospital was not operated "for gain or
profit," and hence, an injured employee was not entitled to workmen's
compensation. On the other hand, it was shown that the hospital
charged for its services and when credit was extended, customary efforts
were made to collect. Moreover, steady increases in the amount of
hospital services established the fact that it was "making money." In
previous litigation, it was held that the hospital was not a charity, and
hence, would have to pay ad valorem taxes.5

1 Indeed, what a strange
hybrid has entered the list of business entities: it is not a public charity,
it is not organized for gain or profit and it is not a cooperative or a
partnership, and, even though it renders services to customers at a
profit-making price, it is not an employer within the Compensation Act.
Actually, both public charities and businesses not organized for gain or
profit should be covered.52 In the National Commission Report, em-
ployees of charitable organizations and professional athletes are consid-
ered together, and it recommends that such classes of workers should
be covered and that there should be no exceptions for such employees.53

This disposes of the important exclusions in the Georgia Act and
those that remain may be treated summarily. The provisions in refer-
ence to intrastate commerce carriers whose mode of power is steam
should be repealed. If there is such a business now operating in Georgia,
it has defied discovery; and if there is one or several, it or they should
be covered. As for the pilots and their assistants who fly planes for
contract bidders to assist the Forestry Commission in spotting forest
fires, as employees who are engaged in ultra-hazardous work, coverage
should be "universal and mandatory." The perfect way to accomplish
this purpose would be statutory revocation of this limitation on liability.

The National Commission completes its treatment of coverage with
a recommendation that the following groups should be protected: (a)

48. Ga. Laws, 1950, pp. 404-05.
49. Hall v. Georgia Milk Prod. Confed., 61 Ga. App. 676, 7 S.E.2d 330 (1940).
50. 123 Ga. App. 86, 179 S.E.2d 560 (1940).
51. Georgia Osteopathic Hosp. v. Alford, 217 Ga. 663, 124 S.E.2d 402 (1962).
52. Feild & Wisenbaker, Workmen's Compensation, Annual Survey of Georgia Law, 23

MERCER L. REv. 321, 324-25 (1972).
53. COMMISSION REPORT, p. 47 (1972).
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professional athletes; (b) on an optional basis: employers, partners and
self-employed persons. 4 A solution was also recommended for employ-
ees with multi-state contracts. Suppose, the Commission inquires, that
an airline pilot is hired in State A by an airline with its corporate
headquarters in State B, may have his regular base of operations in
State C, and be scheduled on a flight that terminated in State D, but
be injured on an intermediate stop in State E. In such a situation, the
Commission recommends that the employee be given the choice of filing
a suit in the state where the injury or death occurred or where the
employment was principally localized or where the employee was
hired.5  This certainly should solve the problems arising from multi-state
aspects of workmen's compensation but even so, the Commission rec-
ommends that any state which wishes to add to the number should do
so. And the term "employee" should be defined as broadly as possible. 6

The approach of the Committee as to the coverage of "injuries and
diseases" is equally broad and inclusive as its treatment of employees.
However, the test for determining the basis of an award which provides
that "only (1) when there is an impairment (whether temporary or
permanent and either partial or total) or death, (2) which is caused by
an injury or disease, (3) that is work related" will compensation be paid
seems reasonably routine. 7 One excellent suggestion is the elimination
of "injury by accident" which will relieve the courts of engaging in ver-
bal gymnastics to establish the existence of an accident, when actually
such an event did not occur. 8

Finally, the Report raises the question as to "what should be done
about workers now disabled because of past work-related injuries or
diseases but who are not receiving benefits because at the time of the
initial impairment, they were working in uncovered employment or their
injuries or diseases were not then deemed compensable?"59 Reference
is made to the way in which Congress has provided benefits to workers
who were then suffering from "black lung" and to dependents of work-
men who died from the disease. Congress is now returning the programs
to the states and the employers as to all cases that develop after January
1, 1974. Would it be possible for Georgia to adopt a program to pay
benefits to those who would be covered today?

54. Id. at 47-48.
55. Id. at 48.
56. Id.
57. Id. at 49.
58. Shipman v. Employers' Mutual Liab. Ins. Co., 105 Ga. App. 487, 125 S.E.2d 72 (1962);

see also Employers' Mutual Liab. Ins. Co. v. Shipman, 108 Ga. App. 184, 132 S.E.2d 568 (1963).
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Substantial Protection Against Interruption of Income

It seems unbelievable that the average workman will "receive less

than two-thirds of the lost wages" and that the "maximum weekly
benefit" is less than the "poverty level of income for a family of four.""0

The National Commission observes that "benefits calculated at eighty

per cent of the spendable earnings would better reflect the worker's pre-
injury economic circumstances and cost the system little more.''1 In

Georgia, when the injury results in total incapacity, the employee may
receive weekly compensation equal to sixty per cent of his average
wages, but not more than fifty dollars per week nor less than fifteen

dollars per week shall be paid the injured employee, and in no case shall
the period covered exceed four hundred weeks, nor shall the fotal
amount of compensation exceed $18,000.62 It may be doubted that the
spendable benefits by a Georgia worker will be adequate to avoid starva-
tion or destitution but comfort may be found in the fact that penury is
said to produce a hearty race. But apparently, the National Commission
disagrees, for it recommends not only an increase in the amount of
benefits but that total disability benefits should be paid for the duration
of the disability or for life, without any limitations as to dollar amount
or time. 3 The Georgia Act also provides that no compensation shall
be allowed for the first seven days of incapacity resulting from an injury,
except medical; but if the employee is incapacitated for twenty-eight
consecutive days following an injury, then compensation shall be paid
for such first seven days of incapacity.14 The National Commission
recommends that the waiting period be no more than three days and
that the retroactive period be no more than fourteen days. As for
permanent partial disability benefits, the problems are such that the
Commission is planning to issue a separate report.

When death results from a work-related injury, the Committee sub-
mits the following recommendations: (I) that death benefits be at least
two-thirds of the worker's gross weekly wage. This basis is transitional
and should continue until the state adopts a provision making payments
at least eighty per cent of the spendable earnings of the worker; (2) that

59. COMMISSION REPORT, p. 52 (1972).
60. Id. at 18.
61. Id.
62. GA. CODE ANN. § 114-404 (Supp. 1971). However, when the weekly wage is below $15,

the regular wage shall be paid. Id.
63. COMMISSION REPORT, p. 19 (1972).

64. GA. CODE ANN. § 114-404 (Supp. 1971).

65. COMMISSION REPORT, p. 18 (1972).
66. Id. at 19.
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the minimum weekly benefit for death cases be at least fifty per cent of
the average weekly wage in the state; (3)that the maximum weekly
benefit be increased until by 1981, the maximum represents two hundred
per cent of the state's average weekly wage; (4) that benefits in death
cases be paid to a widow or widower for life or until remarriage, and in
the event of remarriage, that two years' benefits be paid in a lump sum
to the widow or widower; (5)that benefits for a dependent child be
continued until the child reaches eighteen or beyond such age if actually
dependent, or at least until twenty-five if enrolled as a full-time student
in any accredited educational institution.67 As for the effect of other
programs, it was recommended that benefits be reduced by the amount
of any payments received from Social Security.

Provision of Sufficient Medical Care and Rehabilitation Services

As for medical supplies, hospital facilities and the services of a med-
ic, the Georgia Act authorizes the Board to exceed a stated maximum
of $5,000, and also, after notice and hearing, the Board may permit a
change of doctors." The National Commission recommends that the
worker be permitted the initial selection of his physician, either from
all licensed physicians in the state or from a panel of physicians selected
or approved by the state's workmen's compensation agency. As for
rehabilitation services, Georgia has not as yet gotten around to making
any provision for such services. The National Commission recommends
that each compensation agency should establish a medical rehabilitation
division with authority to effectively supervise medical care and rehabil-
itation services.6

9

Workmen's Compensation Should Encourage Safety

This should appeal to employers as "it has been demonstrated in in-
dividual industries that preventive health and safety programs drama-
tically improve productivity and reduce labor costs."7

There Should be an Effective Delivery System for Workmen's Compen-
sation

Under this objective, the Report places upon the Board the following
objectives: (1) to take the initiative is in administering the Act; (2) to

67. Id. at 20.
68. GA. CoDE ANN. § 114-501 (Supp. 1971).
69. COMMISSION REPORT, pp. 21-22 (1972).

70. Id. at 23.

19731



MERCER LA W REVIEW

provide for continuing review of the statute and regulations and proce-
dures; (3) to advise workers of their rights and obligations; (4) to ap-
praise employers, carriers and others of their rights, obligations and
privileges; (5) to assist in the voluntary resolution of disputes; and (6)
to adjudicate disputes that do not yield to voluntary negotiation. In
addition, the following recommendations are proposed: (1) attorney's
fees should be reported in each case and such fees should be regulated
under the rulemaking authority of the Board; (2) time limit for filing
claims should be three years, and the method of computation is made
highly flexible; (3) procedures should be established which would pro-
vide benefits to employees whose benefits are endangered because of an
insolvent carrier or employer or because an employer fails to obtain
insurance.7'

Surely the National Commission has presented to the states an excel-
lent program for Workmen's Compensation and every effort should be
made to adopt each recommendation."

RECENT GEORGIA DECISIONS

Lent Employees

In Forrester v. Scott,73 an employee of a general contractor was
"borrowed" by a subcontractor and on the first day of work the lent
employee entered a sewer excavation and was killed when the sides
caved in. An action was brought against the general employer to recover
workmen's compensation and the mother of the deceased workman
brought the present action against the borrowing employer to recover
damages for wrongful death. The defendant filed a motion for sum-
mary judgment on the ground that defendant was really an employer
and hence was not such a third person against whom a common law
action would lie. Attached to such motion was an affidavit by defendant
which stated that the deceased was "an employee of the defendant
at the time of his death due to circumstances here." Apparently,
the "circumstances" referred to related only to the following: that
deceased was subject to the supervision, direction, and control of the
affiant, who had the right to direct and control the work and to dis-
charge the deceased upon completion of the work or for cause. The

71. Id. at 23-24.
72. For recent comments on OSHA, see: Hornberger, Occupational Safety and Health Act of

1970, 21 C LEV. ST. L. R EV. I (1972): Morgan. A Critique of the Occupational Safety and Health
Act o 1970. 67 Nw. U.L. REV. 200 (1972): Mullendore, Federal Common Law Remedies under
the Occupational a.ty and Health Act of 1970. 47 WASH. L. REv. 629 (1972).

73. 125 Ga. App. 327, 187 S.E.2d 323 (1972).
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lower court sustained the motion for summary judgment and the mid-
dle bench affirmed.

The opinion by the middle bench leaves much to be desired. About
the only observation made by the court is to the effect that an employ-
ment relation existed between the lent servant and the borrowing em-
ployer which precludes a tort action. But this is merely a conclusion
which can only be meaningful if such relationship is established by
proof. Larson, in his treatise on workmen's compensation law, says that
there "can be no compensation liability in the absence of a contract of
hire between the employee and the borrowing employer."74 And further,
the distinguished author observes that if there is no contract of hire, then
the "investigation is closed, and there is no need to go on into tests of
relative control and the like," and finally, "that this must be necessarily
so because the lent employee may lose the right to sue the special
employer at common law for negligence,, and when the question has
been presented in this form, the courts have been vigilant in insisting
upon a showing of a deliberate and informed consent by the employee
before the employment relation will be held a bar to a common law
suit." In the instant case, however, the middle bench waltzes around in
reverse, and prancing madly with "control" as a partner, and without
any showing at all of a contract of hire either express or implied between
the lent employee and the borrowing employer, the court denies to the
mother the right to sue for the negligent killing of her son by the borrow-
ing employer."

Injury by Accident

One of the bases provided by the Georgia Act for obtaining an award
of compensation is that the claimant must have suffered a work-related
"personal injury by accident."7 Consultation with either Mr. Webster
or a modern medical dictionary indicates that an accidental event is one
that happens unexpectedly, by chance, and is neither forseeable nor
preventable.77 In Thomas v. Ford Motor Co.7" the claimant was born
with a condition described as spinal spondylolisthesis, which results in
back weakness "because of a defect in the pedicle of the fifth lumbro

74. IA A. LARSON, WORKMEN'S COMPENSATION LAW §§ 48.00, 48.10 (1972).

75. Evans, J., dissents vigorously, but on the ground that adequate control did not exist. At
times, however, he raises questions which inquire into the contractual relation of the parties.

76. GA. CODE ANj. § 114-102 (Rev. :956).
77. See. e.g., WEBSTER'S NEW COLLEGIATE DICTIONARY 16 (2d ed. 1954): SCHMIDT'S

ATTORNEY'S DICTIONARY OF MEDICINE A-21 (1972).
78. 123 Ga. App. 512, 181 S.E.2d 874 (1971)-

19731



MERCER LAW REVIEW

vertebra so that it and the adjoining vertebra were not properly joined
together by a bone connection." There were no symptoms or indications
of claimant's condition until he began working for Ford Motor Com-
pany in a job that required much stooping, lifting and bending for long
periods of time in an awkward position. This work proved to be too
much for claimant's back and intense pain forced him to quit and seek
medical aid. Later he returned to Ford and was placed in a "lighter job"
but he was again required to lift heavy objects and again the pain
returned and he was forced to quit work. In denying compensation the
board observed: "The claimant was engaged in a job that he was not
physically able to perform, showed no damage to his back caused by
the job, and the only symptom which he has shown is that of pain which
resulted from performing work which he was not physically equipped
to perform due to a pre-existing congenital deformity." The lower bench
affirmed the board's ruling and the middle bench reversed. In its opinion
the middle bench reviews a series of decisions which are to some extent
indifferent to the meaning of accident, but which are not precisely in
point except for Shipman v. Employers Mutual Liability Insurance
Co.79 In Shipman, the employee sought compensation for the loss of
hearing in both ears. He had worked as a flight mechanic for Lockheed
Aircraft Corporation for about six years and his duties required that he
work in close proximity to jet engines. In 1959, claimant noticed a loss
of hearing and successive medical check-ups given by the employer
showed that such loss was progressive and increasing. The middle bench
decided that the claimant's deafness was the result of an accidental
injury and that compensation should be paid. Primarily, the holding in
Shipman and also in Ford, which purports to follow Shipman, is to
eliminate the time element from the definition of accident. At least, in
deciding Ford, the middle bench was thoughtful enough to place the
word "accident" in quotation marks each time the word appeared in the
opinion. Other than the fact that it is nice to know that "my aching
back" is a basis for an award of compensation, the decision should also
aid immeasurably in following the recommendation of the National
Commission to eliminate the word "accident" from the compensation
act. In accordance with a previous observation, this would relieve the
middle bench of the task of having to undergo the strain of deciding the
issues raised in Ford and Shipman and in addition, it would abolish the
need for quotation marks as brackets for the word "accident."

79. 105 Ga. App. 487, 125 S.E.2d 72 (1962). For a comment on Shipman, see Feild,
Workmen's Compensation. Annual Survey of Georgia Law, 14 MERCER L. REV. 244, 251 (1962).
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Rest Periods

In Wilkie v. Travelers Insurance Co.,80 the employer had scheduled
two ten-minute rest breaks each workday: one in the morning, and one
in the afternoon. A buzzer sounding throughout the location signaled
the commencement and end of each break. The breaks were described
as "personal time" and during this period the employees were free to
do whatever they wished, including leaving the premises, so long as they
were back at their work station at the end of the break. These breaks
were included within the eight-hour day for which the employees were
compensated, and compensation was provided for sick-leave, holidays
and vacations. Also, the breaks were not the only times that employees
could use the rest room; they could go whenever necessary. On the day
in question the buzzer signaled a rest break and claimant started up the
aisle toward the restroom when she fell over some boards and was
injured. Compensation was denied below and this holding was affirmed
by the middle bench.

In an excellent opinion in which the court speaks with utter candor,
it was noted:

Were this an open question, we might be disposed to hold that time
set aside by an employer as a "rest break" and for the performance
of functions for the health and comfort of an employee on the job
should be considered as incidental to the employment, and that injuries
sustained while engaged in such performance should be deemed com-
pensable as arising out of and in the course of the employment. How-
ever, in "lunch break" and "rest break" cases, both the Supreme
Court and this court have laid down the rule that where the employee
is free to use the time as he chooses so that it is personal to him, an
injury occuring during this time arises out of his individual pursuit and
not out of his employment."

This statement is followed by a long list of citations to opinions by the
middle and upper benches which support a denial of compensation in
the "break" cases. The court also summarized several decisions which
seemed to have changed the court's position, and in doing so pointed
out that such decisions were not relevant. Another point disposed of was
the fact that the union contract stipulated that "eight hours, excluding
a lunch period, will constitute a standard day's work." This was an-
swered by the observation that in the "break cases" the test is whether
the employee has released time to follow his individual pursuits.

80. 124 Ga. App. 714, 185 S.E.2d 783 (1971).
81. Id. at 715, 185 S.E.2d at 784.
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Whether a judicial system administers the civil or common law, what-
ever is meant by stare decisis is essential to the peace and dignity of the
state. If change in the law is needed it should be done by the legislature,
which can provide for possible hardships and delay application to some
reasonable time. Nevertheless, the common law, which seems to be
produced on an ex post facto basis, ought to have within itself a principle
of change and growth so that justice may be done. Of all the jurists who
have animadverted along the way, it would seem that Cardozo said it
best when he wrote: "The law must be stable but it cannot stand still. 82

Heart Attacks

The Georgia Act requires that the injury by accident shall arise out
of and in the course of the employment. The "out of" means that there
must be some causal connection between the work and the injury. "In
the course of" means that the employee must be in the place where his
duties are to be performed. In Integrity National Life Insurance Co. v.
David,8 3 the claimant operated an industrial insurance debit and sus-
tained a heart attack while working. Prior to such attack he had made
some twenty to twenty-five calls on policy holders. The attending physi-
cian testified that the "physical exertion in which Mr. David was en-
gaged-in conjunction with the coronary arteriosclerosis which he
had-contributed to the acute myocardial infarction from which he
died." An award of compensation was made and on the appeal it was
contended that there should be a reversal because the board's award
contained the following language: "The board finds that the evidence
in this case, when studied in its entirety, shows without question that
the work-related activities of the claimant on the day claimant sustained
a heart attack were the cause of accident and injury," which did not take
into account evidence to the contrary. In affirming the award the middle
bench agreed that the "without question" was incorrect, but the effect
of the award was to find that such activity caused the attack and this
finding was authorized by the evidence. Any error in the board's finding
would normally require a reversal but here the language seems to be no
more than unnecessary enthusiasm.

In Knight v. Fulton Industries,84 a widow-claimant appealed from a
judgment of the lower bench which affirmed a board award denying

82. B. CARDOZO, GROWTH OF THE LAW (1924).
83. 125 Ga. App. 606, 188 S.E.2d 429 (1972).
84. 123 Ga. App. 538, 181 S.E.2d 691 (1971).
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compensation for the death of her husband. The deceased had a history
of coronary disease and he was under treatment for such condition. The
work involved a limited amount of going from one floor to another
which could be negotiated either by elevator or by stairs. Medical evi-
dence in the record showed that in order for the going up and down the
stairs to be a contributing cause, such activity would have to occur a
very short time before the attack. The essential evidence was furnished
by a fellow-workman who had spent the morning toiling along with
deceased, and who testified on direct examination that travel between
floors had been by stairs but on cross-examination had testified that
travel had been by elevator. The board found against the claimant and
in the middle bench a majority reversed on the ground that the board
had made an erroneous finding of fact. The remainder of the middle
bench dissented on the ground that the finding of the board was sup-
ported by the "any evidence" rule and that the application of this neu-
tral principle of law should be followed when the board finds for the
employer as well as for the employee. Certainly such principle should
be evenly applied, or else the act and its interpretation will be completely
derailed insofar as an appropriate path for the law is concerned.

[Comment on other significant decisions during the survey period will appear in a later edition of
the MERCER LAW REVIEw. Ed.]
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