
TORTS
By BEN L. WEINBERG, JR.*

In attempting to review and analyze the tort decisions of the Georgia
appellate courts from June 1, 1971, through May 31, 1972, some prelim-
inary postulate was needed in order to catalog, in some practical man-
ner, the melange of decided cases. Since one definition of the word
"survey" means taking a comprehensively broad view, while another
implies a detailed examination and description. I hope that my efforts
to cope with this problem pragmatically with topic divisions in no par-
ticular order, geared primarily for use by the law student and practicing
lawyer, have found some sort of middle ground between two possibly
antipodal approaches.

UNINSURED MOTORIST

In Brown v. Doe,' the court was constrained to a construction of the
Georgia uninsured motorist statute2 in a situation where plaintiff, dim-
ming his lights because of an oncoming vehicle, was unable to see a
truck left parked and unlighted in a traffic lane soon enough to avoid
hitting it. Reversing the trial court's grant of a summary judgment to
the insurer, the court of appeals, speaking through Judge Hall, held that
an unknown "operator" need not have been in the automobile at the
time of the collision in order to come within the ambit of the uninsured
motorist statute, adding:

That there was some time lag between the negligent operation and
the collision should not preclude recovery. If the unknown person had
been sitting in the truck at the time, we would not hesitate to say he
was operating it in a negligent manner. . . . His abandonment did not
mitigate, but rather aggravated the negligence ....

A different question was presented in Planet Insurance Co. v.
Woods.4 There, the complaint was filed on November 18, 1968; a dupli-
cate original was served on the uninsured motorist carrier on November
19, 1968; defendant Gramlick was served on April 3, 1970. The first
responsive pleading to be filed in the action was on June 23, 1970, when

* Partner in the firm of Long, Weinberg, Ansley & Wheeler.

I. 125 Ga. App. 22, 186 S.E.2d 293 (1971).
2. GA. CODE ANN. § 56-407.1 (Rev. 1971).
3. Id. at 23, 186 S.E.2d at 294.
4. 123 Ga. App. 752, 182 S.E.2d 520 (1971).
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the uninsured motorist carrier filed a "motion to intervene," acknowl-
edging that the case was in default, but, nevertheless, seeking leave to
intervene and be made a party. The trial court struck the motion to
intervene, and in affirming this action, the court of appeals, in an opin-
ion by Judge Whitman, quoting from Home Indemnity Co. v. Thomas,5

held:

The guise of a motion to intervene cannot overcome or void the
effect of a default by a failure to file appropriate pleadings within the
time provided by law for one entitled by law to plead in the name of a
party defendant or to assume the status of a party defendant.'

REAR-ENDERS

A number of the automobile cases reviewed arose out of situations
where a following vehicle struck the leading vehicle in the rear.

In Carter v. Taylor,7 the court of appeals held that the evidence

authorized a finding that the plaintiff did not see defendant's car until
after impact, that he stopped his car without giving adequate warning
about thirty feet before he got to the crossover intersection on a busy
four-lane thoroughfare, and that the crossover was broad or wide
enough for a car to have pulled in and stopped and have traffic on all
four lanes pass simultaneously. The evidence was sufficient to show a
creation of an emergency by plaintiff.

Again, in Braun v. Nutter,8 plaintiff, alleging that she was injured
when defendant negligently ran into the rear of the car in which she was
riding as a passenger, complained of a verdict for the defendant. In
affirming this verdict, the court of appeals, through Judge Jordan, re-
viewed the evidence, finding it sufficient for the jury to have determined
that the defendant was not negligent, but that even if negligent, the jury
was authorized to find the plaintiff not to have been injured.

In a different factual context, the court, speaking through Judge Hall
in Weathersby v. Echols,9 reversed the judgment of the trial court grant-
ing summary judgment for defendant, saying that the liability question
was for a jury determination in an instance where plaintiffs automobile
crashed into the rear of defendant's truck which was parked completely
in the traffic lane of a State highway at an intersection having a stop

5. 122 Ga. App. 641, 178 S.E.2d 297 (1970).
6. 123 Ga. App. at 753, 182 S.E.2d at 521.
7. 124 Ga. App. 540, 184 S.E.2d 593 (1971).
8. 125 Ga. App. 449, 188 S.E.2d 133 (1971).
9. 125 Ga. App. 337, 187 S.E.2d 581 (1971).
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sign. (The driver chose this unlikely spot to check his tires.) The plaintiff
contended that she had a power failure affecting both brakes and steer-
ing of her vehicle.

In Roesler v. Etheridge,'0 the court of appeals reversed the grant of a
summary judgment to the plaintiff by the trial court which was based
upon admissions of defendant made during the proceedings in traffic
court. The admissions consisted of a plea of guilty to colliding with a
parked vehicle and of his statement to the effect that, immediately prior
to collision, defendant was changing lanes, that it was rainy and gloomy,
and that when he noticed the lead vehicle was stopped, he attempted to
stop but slid into the lead vehicle. In so ruling, the court, speaking
through Judge Bell, said:

Defendant's plea of guilty to a traffic charge is an admission, but it
is not conclusive that defendant was negligent as it is only a circum-
stance to be considered along with the other evidence in the civil action
for damages. . . .We also fail to see where the defendant made any
admission of liability to the plaintiff by his pleading in the third-party
complaint. All defendant did by his third-party complaint was to seek
contribution from the third-party defendant in the event a jury finds
that he was in fact negligent and if so finds his negligence concurred
with the driver's in causing the plaintiffis injuries or was the sole cause
thereof. This is permissible under CPA § 14 . .. .

In a similar vein, Judge Quillian, speaking for the court of appeals
in the case of McDuffie County v. Rogers,'" affirmed the ruling of the
trial judge in allowing the plaintiff to testify that the defendant told her
"to go to the doctor, that he had insurance to take care of it" immedi-
ately after the collision occurred, since this statement was admissible as
part of the res gestae, although the case was reversed on other grounds.

In Robertson v. Jackson,'3 the court of appeals stated:

The general rule is that where the plaintiff driver is forced by traffic
or traffic lights ahead to slow or stop, and the defendant who hits the
lead car contends that he was not guilty of negligence, the question is
for the jury, but such evidence is in and of itself, sufficient to sustain
the inference of negligence on the part of the defendant if the jury
believes such to have been the fact, and if other evidence does not
demand a contrary conclusion.' 4

10. 125 Ga. App. 358, 187 S.E.2d 572 (1971).
II. Id. at 359. 187 S.E.2d at 573.
12. 124 Ga. App. 442, 184 S.E.2d 46 (1971).
13. 123 Ga. App. 623. 181 S.E.2d 905 (1971).
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In Smith v. Nelson,"5 the driver of a tractor-trailer loaded with water-
melons heard a noise consistent with that of a tire blowout. He noted
that the trailer began to "waiver," and when he came to a widened place
in the highway, he pulled over to the edge of the pavement and stopped,
turning on the blinking lights of the trailer and getting out to examine
the tires. After having been stopped only three or four minutes, a Volk-
swagen camper, operated by Knight, crashed into the rear of the trailer,
fatally injuring Nelson, a passenger in the Volkswagen. The road was
marked with a white "centerline" dividing a twelve foot lane on the west
side of the highway for southbound traffic from a lane on the east side
for northbound traffic and for traffic intending to make a left turn,
which was 24.3 feet wide. Noting the width of the roadway and of the
tractor-trailer, the court found there to have been sixteen feet between
the left side of the tractor-trailer rig and the painted "centerline."

In disposing of the various issues, the court held the tractor-trailer not
to have been "parked" on the highway, but rather stopped because
"disabled" due to the flat tire, further holding that whether or not it was
practical to pull the rig off the paved portion of the road was a jury
issue. The court then said that since motorists are required to observe
and obey lane markings on the highway, a jury should not be permitted
to do otherwise in its deliberations. Similarly, in upholding an objection
to the question "Do trucks ever-trailer-trucks-ever pull off the high-
way on your right of way in your property?", the court ruled:

Evidence offered for making comparison should reveal similar or
substantially similar conditions. Unless the essential similarity for
comparison appears, the evidence should be excluded, for it may very
well be harmful. 6

Finally, in this erudite opinion by Judge Eberhart, there is contained
an excellent discussion concerning judgments against joint defendants.

FAMILY PURPOSE DOCTRINE

In McIntosh v. Neal-Blun Co., 7 the court was concerned with an
instance where a wholly-owned family corporation furnished one of its
vehicles, for both personal and business use, to its president, who, in

14. Id. at 624, 181 S.E.2d at 906-07.
15. 123 Ga. App. 712, 182 S.E.2d 332 (1971).
16. Id. at 723, 182 S.E.2d at 341.
17. 123 Ga. App. 836, 182 S.E.2d 696 (1971).
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turn, permitted the unrestricted use of such vehicle by members of his
family, all with the knowledge and consent of the corporate officers and
stockholders. In an action brought by a third person, negligently injured
by the driver of such vehicle (who was driving with permission but on a
purely personal mission), the court held that the rule of respondeat
superior or the family purpose car doctrine would not have application.

OTHER AUTOMOBILE CASES

In Holland v. Tootle, 8 the court reaffirmed the proposition that the
"mere skidding of a (vehicle) does not in and of itself necessarily consti-
tute negligence. . . .It is common knowledge that an automobile may
skid on a slippery highway without any negligence on the part of the
operator.""

In Battey v. Savannah Transit Authority,0 the court was concerned
with whether the sudden blacking out of a bus driver, with subsequent
collision with a parked automobile and attendant injuries to a passenger
in the bus, was actionable. In deciding the question negatively, the court
noted there to be no evidence tending to show that the bus company had
actual knowledge of its driver's history of high blood pressure; that prior
to the collision the bus driver was never examined by a physician em-
ployed or retained by the bus company; and ruled that in the absence
of any statute to the contrary, the bus company was under no duty to
give periodic medical examinations to its drivers.

In Currey v. Claxton,2 the court held that the driver of an automobile
having the right-of-way at an intersection is not relieved of his own legal
duty to exercise ordinary care under the facts and circumstances of this
situation. The court further held, quoting from Hardwick v. Georgia
Power Co. :22

If a driver approaches an intersection at a very low and lawful rate
of speed, it is a question for the jury as to whether in order to comply
with Subsection (c) of the Code section he need further reduce the
speed of his vehicle .... 23

The court of appeals, in Clements v. Riser,24 entertained the question

18. 124 Ga. App. 186, 182 S.E.2d 898 (1971).
19. Id. at 188, 182 S.E.2d at 899.
20. 123 Ga. App. 685, 182 S.E.2d 129 (1971).
21. 123 Ga. App. 681, 182 S.E.2d 136 (1971).
22. 100 Ga. App. 38, 43, 110 S.E.2d 24 (1959).
23. 123 Ga. App. at 683, 182 S.E.2d at 139.
24. 123 Ga. App. 595. 182 S.E.2d 169 (1971).
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of whether a claim by a guest passenger in an automobile which left the
roadway and struck a tree presented a jury question as to the liability
of the host driver. In deciding the question affirmatively, the court
distinguished Minkovich v. Fine,25 saying that in the case sub judice the
evidence was sufficient to present a question for the jury as to whether
the driver failed to keep the proper lookout along the road ahead of the
vehicle, and if so whether this amounted to gross negligence.

In Scarborough v. Murray,26 the court held that in going for a ride
on the beach in the defendant's automobile, the plaintiff did not confer
such a substantial benefit as was necessary to change her status from
that of a guest passenger in the automobile to that of an invitee.

As the final entry in this segment of the survey, it was noted that
Perry v. Lyons27 involved a multiple car collision at the Sidney Lanier
Bridge in Glynn County, Georgia, on U.S. Highway 17, on January 30,
1968. A series of collisions occurred in the northbound lanes on the
south side of the bridge which involved, directly or indirectly, fourteen
vehicles. Several persons were killed or injured, and as a result several
damage suits were filed. In this decision, the court, through Judge
Homer Eberhart, discusses issues of proximate causation and supersed-
ing causes, noting:

It may take the hot breath of a jury verdict to dissipate the fog
surrounding that unfortunate scene to reveal which, if any, of the
persons responsible for these vehicles were negligent in colliding, stop-
ping or other conduct so as to create a blockade .... 28

ASSUMPTION OF RISK

In one of the more definitive decisions upon this question, Judge
Whitman, speaking for the court of appeals in the case of Gregory v.
Hester,29 held that two boys, engaged in target practice with BB guns,
voluntarily assumed the risks of any dangers associated with shooting
BB's at a target placed on a chain link fence. The court affirmed the
grant of defendant's motion for summary judgment when a BB ricoch-
eted back from the target or the fence and struck one of the boys in the
eye.

In similar manner, although the decision turned on the absence of

25. 67 Ga. App. 176, 19 S.E.2d 561 (1942).
26. 124 Ga. App. 30, 183 S.E.2d 216 (1971).
27. 124 Ga. App. 211, 183 S.E.2d 467 (1971).
28. Id. at 215, 183 S.E.2d at 470.
29. 123 Ga. App. 406, 181 S.E.2d 104 (1971).
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causal connection, the court of appeals in Dunn v. Atlantic Racing
Association,30 affirmed the directed verdict for the defendant in an
action where plaintiffs son was killed when his racing automobile
veered off defendant's dragstrip at approximately 126 miles per hour
and flipped over. The court, conceding that the jury would have been
authorized to find the track improperly lighted and that the starters
negligently allowed the son to race without safety equipment, held that
there was no evidence from which it could infer that these factors were
the proximate cause of the accident and resulting death.

INFANCY

In Brady v. Lewless,3' the court was concerned with an action
brought against a child, and, looking to Ga. Code Ann. § 26-701 (Rev.
1970),32 noted that the defendant had not attained the age of thirteen
at the time the alleged tort took place, and determined that the defen-
dant was immune from suit.

A different ruling resulted in the case of Jackson v. Young,33 though
the defendant there was twelve years old at the time in question, for the
reason that the contended tort occurred in 1966, antedating the statute
which formed the basis for the decision by the court in Brady v. Lewless.

PARENT AND CHILD

The Supreme Court of Georgia was also concerned with the case of
Brady v. Lewless, 4 deciding that the vicarious tort liability provided
by Ga. Code Ann. § 105-113 (Rev. 1968),11 solely on the basis of the
parent-child relationship, and purporting to provide compensation in
full for property damage or for personal injury resulting from the torts
of minor children, contravened the due process clauses of the state and
Federal Constitutions."

Whittle v. Johnston37 was an action seeking damages for injuries
sustained by a child on the defendant's premises at the invitation of
defendant's minor daughter when he was thrown from a trampoline on

30. 125 Ga. App. 516, 188 S.E.2d 256 (1972).
31. 124 Ga. App. 858, 186 S.E.2d 310 (1971).
32. Ga. Laws, 1968, pp. 1249, 1270.
33. 125 Ga. App. 342, 187 S.E.2d 564 (1971).
34. 227 Ga. 745, 182 S.E.2d 766 (1971).
35. Ga. Laws, 1966, p. 424.
36. GA. CODE ANN. § 1-815, 2-103 (Rev. 1948).
37. 124 Ga. App. 785, 186 S.E.2d 129 (1971).
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which he was jumping. Noting evidence that the child had jumped on
the trampoline before, and had written permission from his mother to
play on the trampoline, the court held: (1) the plaintiff child was not an
invitee but an invited social guest occupying the status of a licensee; (2)
the mother's written consent would not be imputed to the child; (3) since
the father was the legal custodian of the child, the mother's independent
consent would not be imputed to him so as to bar his right of recovery;
(4) whether the defendant was wilfully or wantonly negligent was for
determination by a jury.

DOG BITE CASES

In Keener v. Tate,"8 the court of appeals affirmed the grant of a
summary judgment to defendant where the plaintiff was bitten by defen-
dant's dog, and the evidence showed that the defendant had no knowl-
edge of the dog's dangerous propensity.

Similarly, in Mauldin v. Green,3" the five year old plaintiff was bitten
by defendant's dog and contended that evidence that the dog had snarled
at a neighbor and chased her into her house should have taken the case
to the jury. The court, deciding contrarily, stated:

Assuming that this evidence might have been sufficient to show that
the dog was vicious, it was no proof that defendants had knowledge
of that fact . . . the defendants having testified that they had no
knowledge of this essential element and there being no evidence to the
contrary, the granting of the defendants' motion for summary judg-
ment was not error.40

Finally, in Carter v. Ide,4' plaintiffs (father and son) appealed from
the grant of a summary judgment to the defendant owner in an action
for injuries received by the son from the owner's dog. The central issue
was whether plaintiff presented specific facts creating a genuine issue on
scienter in rebuttal to defendant's denial by affidavit that he had any
knowledge the dog had ever attacked, bitten or menaced any person.
The specifics relied upon by the plaintiffs concerned incidents with other
animals: on one occasion the dog chased a cat; on another he engaged
in a fight with another male Shepard over a female in heat; on another
he unexplainedly went after a passing Poodle. In affirming the grant of

38. 123 Ga. App. 484, 181 S.E.2d 547 (1971).
39. 124 Ga. App. 557, 184 S.E.2d 498 (1971).
40. Id. at 557-58. 184 S.E.2d at 499.
41. 125 Ga. App. 557, 188 S.E.2d 275 (1972).
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a summary judgment, the court said, "We believe that knowledge or
notice that a dog will behave ferociously toward other animals is not
necessarily notice that it will attack human beings."4

PRODUCT CASES

In its first appearance in the appellate courts, the court of appeals
held, in Kennedy v. Friedman,4 3 that the trial court erred in overruling
the defendants' motion for directed verdict. On certiorari to the supreme
court," Justice Felton's opinion noted the suit against the bottler of a
carbonated beverage proceeded in several counts: count one alleging an
implied warranty of merchantability of a bottle of carbonated beverage,
reasonably suited to the use intended and that defendants knew of no
latent defects undisclosed; count two alleging the implied warranty that
the glass bottles containing the beverage were merchantable and reason-
ably suited to the use intended; count three alleging an implied warranty
that the glass containers of the carbonated beverage would not explode
or fragment during their keeping, storage and handling by the plaintiff
under ordinary and customary circumstances and conditions; count four
alleging that defendants were negligent in not properly inspecting and
testing the bottle prior to filling it with a carbonated beverage. He
further noted that on the trial the jury had returned a general verdict in
favor of the plaintiff, but that on appeal, the court of appeals had
determined the trial court erred in overruling defendants' motion for
directed verdict.

After reviewing the evidence and stating "the principal reason for
granting certiorari in this case was that the complainant's case was not
only based on the doctrine of res ipsa loquitur, but was based on the
fact that there was direct proof going to show the defective character
of the bottle,"45 the court held:

We think the Court of Appeals was right in holding that the evidence
did not authorize a verdict under the doctrine of res ipsa loquitur for
the reason it stated, but we think that the Court of Appeals was wrong
in not ruling that a verdict was authorized under the theory stated
above in Atlanta Coca-Cola Bottling Co. v. Danneman2 5 Ga. App. 43
(4) (102 S.E. 542).46

42. Id. at 557-58, 188 S.E.2d at 276.
43. 123 Ga. App. 105, 179 S.E.2d 566 (1970).
44. Friedman v. Kennedy, 227 Ga. 122, 182 S.E.2d 761 (1971).
45. Id. at 726, 182 S.E.2d at 763.
46. Id.
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This ruling by the supreme court was conformed to thereafter by the
court of appeals. 7

In the case of Parke-Davis & Co. v. Mayes,48 the court was concerned
with actions brought to recover damages arising from aplastic anemia
allegedly caused by the consumption of chloromycetin. Noting that
counsel were in accord that the pharmaceutical company gave proper
and sufficient warning to the medical profession of the potential hazards
accompanying its use; that the drug was available to no one except by
prescription of a qualified medical doctor; that the dosages here were
prescribed by a qualified doctor; and that the prescribing doctor had
read all of these warnings issued by the company and knew of the
possible dangers involved in the use of the drug, the court of appeals,
speaking through Chief Judge Hall, held that, under these circum-
stances, the company fulfilled its duty and no liability attached.

In another definitive products case, that of Stovall & Co. v. Tate,49

Judge Whitman, speaking for the court of appeals, affirmed the proposi-
tion that Georgia is not a strict liability state, and speaking to the duty
resting upon a manufacturer, observed:

We have not yet reached the state where a manufacturer is under
the duty of making a machine accident proof or foolproof. . . . The
manufacturer's design and construction was such that the angles of
exposure and total exposure area to projectiles was less than the maxi-
mum allowable under industry safety standards. 50

Lastly, in Rupee v. Mobile Home Brokers, Inc.,5" plaintiff sued for
damages for personal injuries sustained when he slipped in the shower
of a mobile home manufactured by one defendant and sold to him by
another defendant, alleging that the injuries were caused by the negli-
gence of the defendants in manufacturing and selling a mobile home
with a dangerous latent defect. In his deposition, plaintiff stated that he
slipped, and as he fell, reached out grabbing a sharp metal edge which
cut his fingers; he argued this constituted a dangerous latent defect, and
that defendants would be liable either on the theory of negligence or
implied warranty.

The defendant manufacturer was a foreign corporation, and its de-
fense of improper service was granted by the trial court and reversed

47. 124 Ga. App. 340, 183 S.E.2d 920 (1971).
48. 124 Ga. App. 224, 183 S.E.2d 410 (1971).
49. 124 Ga. App. 605, 184 S.E.2d 834 (1971).
50. Id. at 610-11, 184 S.E.2d at 838.
51. 124 Ga. App. 86, 183 S.E.2d 34 (1971).
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by the court of appeals, which noted that the entry of service of the
sheriff or his deputy imports verity, further observing that the affidavit
offered by the defendant manufacturer in this respect failed to carry the
burden of showing that the person served was not its agent.

However, it is as to the defendant vendor that the ruling relates to
product claims. In this respect,the court stated the general rule to be
that a vendor or dealer who is not the manufacturer is under no obliga-
tion to test an article, purchased and sold by him, for the purpose of
discovering latent or concealed defects, since he may assume that the
manufacturer has done his duty in properly constructing the article and
in not placing upon the market a commodity which is defective and
likely to inflict injury. In ruling that the defendant vendor would not be
liable for negligence, the court further said that the plaintiff could not
recover based on implied warranty under Ga. Code Ann. § 109A-2-314
(1962) on the basis that an implied warranty would not protect the
plaintiff by reason of his use of the mobile home in other than a "nor-
mal" manner.

SOVEREIGN IMMUNITY

In Pierce County v. McQuaig,2 the court, noting that Ga. Code
Ann. § 95-1001 (Rev. 1972) renders the county liable for "all injuries
caused by reason of any defective bridges," looked to the definition of
a bridge in holding that there was no liability for an old bridge which
had been removed. Lamenting the fact that the county was not liable
for negligence in failing to post proper warnings or barricades in such a
situation, the court of appeals decided that the trial court had erred in
denying the county's motion for summary judgment, observing further
that the "approaches" for which a county is liable are approaches to a
structure which is or at the very least has been in existence.

Crowder v. Department of State Parks had a somewhat interesting
appellate court history. The case was dismissed in the superior court by
reason of defenses based on sovereign immunity; the case, on appeal,
was transferred by the supreme court53 to the court of appeals54 as
involving no constitutional question. When the court of appeals af-
firmed the judgment of the trial court, the supreme court granted cer-
tiorari,5 rendering an opinion which traced the history of the doctrine

52. 124 Ga. App. 278, 183 S.E.2d 508 (1971).
53. 227 Ga. 143, 179 S.E.2d 231 (1971).
54. 123 Ga. App. 793, 182 S.E.2d 512 (1971).
55. 228 Ga. 436, 185 S.E.2d 908 (1971).
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of sovereign immunity, and holding that the immunity applied not only
to the state, but to the other defendants in the action, to-wit: the Depart-
ment of State Parks of Georgia, its Director and the Superintendent of
the park involved here. The original appellant had sought to have the
doctrine reconsidered and abolished.

Of similar import was the decision in Haber v. Fulton County,"6 which
reaffirmed the doctrine, and held that a constitutional attack upon the
doctrine of sovereign immunity could not be raised for the first time in
the appellate courts.

In a related area, Bush v. City of Albany57 stands for the proposition
that substantial compliance only is required as respects the statutory
ante litem notice to a municipality, and that the statute requiring such
is to be strictly construed against the city.

Moreover, in City of Barnesville v. Powell,"' the court held that the
requirement of ante litem notice is a statute of limitation, and where the
person to whom the claim belongs is a person under disability, the
limitation period does not begin to run until such time as the disability
shall have been removed. In this instance, the claim of the four-year-
old plaintiff was not barred although notice was not given until about
two years after the occurrence. The court further held that appointment
of a guardian does not operate to start the statute of limitations running
against a minor or the guardian in cases where the title to the cause of
action is in the minor.

ANIMALS (OTHER THAN DOGS)

In Palmer Chemical & Equipment Co. v. Gantt,59 the plaintiff was
injured when, while within the defendant's private zoo, a guide removed
a chimpanzee from a cage, and the chimpanzee thereupon bit the plain-
tiff's foot. In deciding that a jury issue was presented as to whether the
act of the defendant's employee in removing the chimpanzee from its
cage complied with the required degree of care, the court held that the
doctrine enunciated in Mathis v. Herring° had no application because
in Mathis there were no vicious or dangerous animals present.

In Wilkins v. Beverly,6 the court of appeals looked to the statewide

56. 124 Ga. App. 789, 186 S.E.2d 152 (1971).
57. 125 Ga. App. 558, 188 S.E.2d 245 (1972).
58. 124 Ga. App. 132, 183 S.E.2d 55 (1971).
59. 123 Ga. App. 703, 182 S.E.2d 492 (1971).
60. 225 Ga. 67. 166 S.E.2d 89 (1969). The case held that where the owner makes picnic grounds

and lake resort available for recreational purposes without charge, the owner was liable only for
wilful and malicious failure to guard or warn against a dangerous condition.

61. 124 Ga. App. 842, 186 S.E.2d 436 (1971).
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provisions of the "fence law"6 and to opinion testimony to determine
whether maintenance in good repair of a four foot high fence was suffi-
cient to contain horses. In view of the opinion testimony that race horses
such as the animal here needed to be restrained by fences five or six feet
in height, the questions arising from the presence of a horse on the
highway were deemed to be for determination by a jury.

A more unusual situation was presented in Williams v. Gibbs.13 In
that instance,the plaintiff, having stopped at a combination restaurant
and service station to eat, followed a sidewalk around the exterior of
the building to a restroom. As she rounded the corner, a large rattles-
nake came out of the grass toward her and about half way onto the
sidewalk. She turned to run, fell and broke her hip. In the resulting
action for damages, the defendant moved for summary judgment and
thereafter appealed from the denial of his motion, having shown that
he had operated the establishment for six years and in that time neither
he nor anyone else had seen a snake on the premises. The court, noting
that the law does not require the owner or possessor of land to anticipate
the presence of or guard an invitee against harm from animals ferae
naturae, held it to have been error to deny the motion for summary
judgment.

MALPRACTICE

In Bulloch County Hospital Authority v. Fowler,64 the court reconsi-
dered the relationship between a physician and hospital, reaffirming it
to be that of an independent contractor, saying further that the actions
of the doctor and of the hospital were mutually independent, and since
they are not joint tort feasors, separate verdicts are required.

Further, in this respect, the court in Heath v. Steverson,"5 Rushing v.
Ellis,6 and McGlamry v. Smallwood" reaffirmed the proposition that
a summary judgment cannot be sustained on the basis of opinion evi-
dence.

In Joiner v. Mitchell County Hospital Authority,68 the court, in a
death action, considered the responsibility of the hospital respecting its
determination of the professional competence of a physician selected to

62. GA. CODE ANN. § 62-1604 (Rev. 1966).

63. 123 Ga. App. 677, 182 S.E.2d 164 (1971).
64. 124 Ga. App. 242, 183 S.E.2d 586 (1971).
65. 124 Ga. App. 242, 183 S.E.2d 586 (1971).
66. 124 Ga. App. 621, 184 S.E.2d 667 (1971).
67. 124 Ga. App. 401, 184 S.E.2d 52 (1971).
68. 125 Ga. App. I, 186 S.E.2d 307 (1971).
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serve on the hospital staff, saying:

The hospital must act in good faith and with reasonable care in the
selection of a physician, and it has fulfilled its obligation, and cannot
be held liable when it "selects an authorized physician in good standing
in his profession." 69

The court then considered the sufficiency of an affidavit by the hospi-
tal administrator to the effect that the subject doctor was a licensed
physician of the State of Georgia, recommended by the other doctors
on the staff, noting that the affidavit failed to pierce the allegations of
the complaint that the hospital was negligent in failing to exercise care
in determining his professional competency, "should it later appear by
evidence that the doctor was an incompetent or unskillful physician. ' ' 0

In Macon-Bibb County Hospital Authority v. Appleton," the court
was confronted with an action for damages for injuries sustained as the
result of a fall from the seventh floor of the hospital by an adult plaintiff,
who was a patient in the psychiatric ward. Noting that the plaintiff had
undergone treatment as a mentally disturbed person, but had never been
adjudged mentally incompetent, the court reached the conclusion that
whether the plaintiff should be accorded the responsibility of the normal
adult, acting as a reasonable man, in respect to his own conduct as the
cause of his injuries, was a matter for jury determination. The majority
of the court then found that from a perusal of the entire evidence, no
basis could be found "whereby a jury could conclude that the hospital,
through its agents or servants, failed to exercise reasonable care for the
safety of the plaintiff,"72 thereupon ruling that the trial judge erred in
refusing to direct a verdict for the defendant and in refusing to grant
judgment n.o.v.

In a dissenting opinion, Judge Pannell voiced his opinion that the
liability of the defendant hospital authority was clearly a question for
the jury.

Finally, in Hill v. Greene,73 the court, considering a malpractice
action against an attorney, noted that the plaintiffs had employed coun-
sel to represent them in connection with injuries arising as the result of
an automobile accident, and had agreed to a settlement of their claims
prior to the expiration of the applicable statute of limitations. The court

69. Id. at 3, 186 S.E.2d at 308.
70. Id.
71. 123 Ga. App. 445, 181 S.E.2d 522 (1971).
72. Id. at 451, 181 S.E.2d at 526.
73. 124 Ga. App. 759, 186 S.E.2d 118(1971).
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found no malpractice on the part of the attorney, the settlement agreed
upon having been consummated, notwithstanding the later expressed
dissatisfaction of the plaintiffs therewith, and the court affirmed the
grant of a summary judgment for the defendant.

FALLING-PEOPLE AND OBJECTS

This general topic heading is broad enough to include the usual "fall
down" situation, and, as well, situations wherein objects may fall upon
or otherwise strike people.

In the latter category, the case of Metzel v. Canada Dry Corp.74 was
concerned with an appeal by the plaintiff from the judgment entered in
accordance with a directed verdict for defendant in connection with
claims arising when plaintiff, picking up a six pack carton of Canada
Dry Soda, sustained injuries when a loose bottle of the soda fell and
broke, injuring his foot. Evidence indicated that the plastic roller be-
tween the layers of cartons snapped back, and that the loose bottle was
caused to fall by the vibrations. The court, observing that defendant
Canada Dry was responsible for stacking its cartons and that plaintiffs
pleadings and evidence did not involve negligent stacking of cartons (the
injury having resulted from the fall of a separte, loose bottle), held the
doctrine of res ipsa loquitur to be without application, since the essential
element of "control of the instrumentality" was completely missing. In
disposing of the plaintiffs contention that it was negligent to package
bottle drinks in open top cartons, the court noted, "Because new pack-
aging methods have been introduced does not make a jury issue out of
a method used for countless years."75

In Butler v. Moore,76 plaintiff sued for personal injuries sustained
when plaintiff was assisting defendant in the maintenance of electrical
wiring in the defendant's home. While plaintiff was in the process of
using a disappearing, spring-loaded stairway to descend from the attic,
the staircase and frame fell from the ceiling. He alleged that defendant
was aware of the precarious nature of this stairway and of its tendency
to fall (it having fallen with defendant's minor son, age eighteen, some
years before), but failed to warn plaintiff of the peril. Defendant filed
motion for summary judgment, supported by affidavit to the effect that
the son had never told defendant about the stairway having fallen, or
the son having replaced it with nails. The defendant disclaimed responsi-

74. 125 Ga. App. 460, 188 S.E.2d 175 (1971).
75. Id. at 461, 188 S.E.2d at 177.
76. 125 Ga. App. 435, 188 S.E.2d 142 (1971).
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bility since he had no knowledge of the dangerous condition of the stairs.
In affirming the order of the trial judge overruling the motion, the court
of appeals observed that:

Relationship of principal and agent arises whenever one, expressly
or by implication, authorizes another to act for him, or subsequently
ratifies the acts of another in his behalf; and this includes the acts of
an infant agent of the principal. Code Sections 4-101, 4-102 . . . . An
inference could very well have arisen that the stairway fell with plain-
tiff because of having been improperly nailed back into place by defen-
dant's son while said son was acting as agent of defendant.77

In Mion Construction Co. v. Rutledge," plaintiff and his two minor
sons ascended a ladder to scaffolding in order to use it as a platform to
view a Fourth of July parade. After observing there to be too many
people on the platform, and deciding that it was not suitable for viewing
the parade, plaintiff and his sons proceeded to the ladder on which they
had ascended in order to descend to the public sidewalk. Before com-
pleting a safe descent, however, the entire structure collapsed and all
three were injured. Ruling that the plaintiffs were entitled to a status
no greater than that afforded licensees, with the liability of defendant
limited to wilful or wanton injury, and that the pleadings and evidence
negated any wilful or wanton acts, the court held it to have been error
for the trial judge to refuse the grant of summary judgment for the
defendant.

In Palagano v. Georgian Terrace Hotel Co." plaintiff sued for inju-
ries sustained when, while a paying guest, the bed in his hotel room fell.
Noting that the duty an innkeeper owes his guests is that of exercising
ordinary care to afford them premises reasonably safe for use and occu-
pancy, the court held a jury issue to have been presented.

Several of the cases dealt with falls sustained at points where the floor
was uneven. In Family Dollar Stores, Inc. v. Brown,'" the court noted
that evidence of the description of the walkway showed only a slight
deviation or unevenness in the level of the floor, and reversed the order
of the trial judge denying defendant's motion for summary judgment,
with direction that judgment be entered for defendant.

Again, in Herschel McDaniel Funeral Home, Inc. v. Hines,8 the
plaintiff, in order to better view the floral display in a funeral chapel,

77. Id. at 436, 188 S.E.2d at 144.
78. 123 Ga. App. 777, 182 S.E.2d 500 (1971).
79. 123 Ga. App. 502, 181 S.E.2d 512 (1971).
80. 123 Ga. App. 359, 181 S.E.2d 100 (1971).
81. 124 Ga. App. 47, 183 S.E.2d 7 (1971).
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stepped backward off the altar area to the chapel floor (a difference of
six inches), losing her balance and falling. Noting there to be no negli-
gence on the part of the defendant, either in the construction or the
maintenance of the floor, the court ruled that the trial judge should have
granted defendant's motion for summary judgment, and in so doing,
considered and refuted plaintiffis contentions of optical illusion and
failure to warn.

Once again, in Cash & Save Drugs, Inc. v. Drew, 2 the court was
confronted with the claim of an elderly lady who fell, injuring herself,
at the rear entrance of defendant's business premises, alleging in her
complaint that the concrete slab under the covered entry-way was negli-
gently constructed and maintained in that it rose some two and one-half
inches above the sidewalk. Ascertaining from the evidence that plaintiff
had used this entrance at least once a month for the preceding six
months, the court found no evidence to indicate this entry to be a hazard
per se of which the proprietor had superior knowledge, observing, "The
mere existence and maintenance of a difference in floor levels or of steps
in a business building does not alone constitute negligence. 8 3

However, in Boggs v. Griffeth Bros. Tire Co.,84 plaintiff, an invitee
on defendant's premises to have his automobile repaired, fell, sustaining
injuries on the "two step-downs, each being approximately six inches"
from defendant's yard area to defendant's office area. Judge Evans,
speaking for the court, discerned that photographs in the transcript
showed the door "as it faced outward, was of a very light color, whereas
the floors inside the room and the two step-downs were of quite dark,
almost black, appearance, so as to blend into each other," and held
there to be an issue for determination by a jury, notwithstanding "that
the mere maintenance of lower floor levels is not, in and of itself,
sufficient to afford a cause of action for negligence." 5

In Elmore of Embry Hills, Inc. v. Porcher,86 plaintiff tripped and fell
on an obstruction in the sidewalk of a shopping center, not in front of
either of the stores occupied or controlled by defendants. The court,
again speaking throughJudge Evans, discussed the complexities inhering
in a definition of "approaches," finding no clear-cut answer, but ex-
pressing the opinion that the term "refers to the sidewalk or other
approach that is directly contiguous, adjacent to and touching the prem-

82. 124 Ga. App. 721, 185 S.E.2d 786 (1971).
83. Id. at 722, 185 S.E.2d at 787.
84. 125 Ga. App. 304, 187 S.E.2d 915 (1972).
85. Id. at 306, 187 S.E.2d at 917.
86. 124 Ga. App. 418, 183 S.E.2d 923 (1971); see also, 124 Ga. App. 86, 183 S.E.2d 34 (1971).
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ises under control of the owner or operator."87

And, in Candler General Hospital, Inc. v. Purvis,88 the court was
confronted with a complaint for damages as the result of injuries sus-
tained when plaintiff slipped and fell on stairs in a hospital when one of
her shoes caught at the heel on a loose and worn metal strip. One of
the issues considered by the court was the extent of mutuality of inter-
ests required to make the plaintiff an invitee upon hospital premises.
The court held that a commercial business transaction between the
parties is not required, it being sufficient to show that

each party is moved by a lawful purpose or interest in the object and
subject matter of the invitation. The visitor is an invitee if the enter-
prise is mutual, each lawfully interested therein or there being a com-
mon interest or mutual advantage involved. A monetary conside'ration
is not essential.8 9

In Dickey v. J.C. Penney Co.9" plaintiff appealed from the grant of a
summary judgment for the defendant. She alleged that her foot came
in contact with some slick substance on the first step of a flight leading
to the basement of one of defendant's stores, and that the step was
improperly constructed, being made of marble, with the only abrasive
protection at the leading edge. Defendant's affidavits indicated the spot
in question to be clean and free from foreign substance immediately
following the incident, and stated that the plaintiff, upon being helped
up from her fall, said that she had experienced a dizzy spell. Plaintiff,
on deposition, said that she stepped on something slick, but that she had
not seen anything there before she stepped off; her husband, with her in
the store, testified that he had seen nothing on the top step, but later,
when she was in the hospital, noticed a stain on the sole of her shoe.

The court, noting the close parallel between the facts in the case sub
judice and those in Brown v. J.C. Penney Co.,9 affirmed the grant of
summary judgment for the defendant by the trial judge.

In Hightower v. City Council of Augusta,92 the court was concerned
with a suit for damages by a plaintiff who fell on "the slick, hard floor
in a puddle of water which had been allowed to accumulate within a
radius of several feet from the umbrella rack" maintained by the defen-
dant airline, during a rainstorm at the Bush Field Air Terminal. He

87. Id. at 420, 183 S.E.2d at 925.
88. 123 Ga. App. 334, 181 S.E.2d 77 (1971).
89. Id. at 336, 181 S.E.2d at 79.
90. 124 Ga. App. 852, 186 S.E.2d 356 (1971).
91. 123 Ga. App. 233, 180 S.E.2d 364 (1971).
92. 124 Ga. App. 537, 184 S.E.2d 678 (1971).
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alleged that the defendant City Council of Augusta provided janitorial
services in the operation and maintenance of the terminal.

The court held, insofar as the defendant City Council of Augusta is
concerned, that "we must assume a superior knowledge by the proprie-
tor over business visitors when it comes to housekeeping practices,""3

and as to the defendant carrier that

[a] carrier owes a duty of ordinary care with respect to any member
of the public entering upon the premises it owns or occupies for the
purpose of doing business with the carrier, including persons coming
to meet arriving passengers. 9

The plaintiff in Fotopoulos v. Lamas" was a social guest in the home
of defendant, who sustained injuries when a small scatter rug slipped
under her, causing her to fall. In ruling that the liability issue was for
jury determination, the court held there to be two facts dispositive of
the question:

(1) [T]he owner had actual knowledge that the plaintiff was about
to step on the rug because she had invited her and was at the door in
the act of bidding her entry; and

(2) she had actual knowledge that the rug would slide on the var-
nished floor when stepped on because one of them had recently done

At least two cases were decided by the court of appeals dealing with
slipping and falling on foreign substances. Kroger Company v. Cobb97

was concerned with a plaintiff slipping upon a piece of vegetable leaf in
defendant's grocery produce department. In affirming the denial of de-
fendant's motion for summary judgment, the court held that defendant
failed to affirmatively show that the material had not been on the floor
a sufficient length of time to constitute notice to the defendant of its
presence thereon.

Nathan v. Oakland Park Supermarket, Inc.9" dealt with a plaintiff
who slipped on a candy wrapper which was either picked up by her shoe
from the store floor as she passed over it, or which was lying on the
"sidewalk" just outside the store. The court, in reversing a summary
judgment for defendant, found there to be issues of fact as to the knowl-

93. Id. at 540, 184 S.E.2d at 681.
94. Id. at 538, 184 S.E.2d at 680.
95. 123 Ga. App. 731, 182 S.E.2d 326 (1971).
96. Id. at 733, 182 S.E.2d at 327.
97. 125 Ga. App. 310, 187 S.E.2d 316 (1971).
98. 123 Ga. App. 591, 181 S.E.2d 868 (1971).
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edge of the defendant and as to whether the "sidewalk" constituted an
approach to defendant's premises.

In MacKenna v. Jordan,99 Daniel Fuchs contracted to purchase a new
home from the defendant owner and builder. Fuchs and his family
moved into the house although a concrete floor had not been poured in
the front porch "stoop," the porch area being nothing more than a hole
approximately twelve feet deep at the top of the steps. The plaintiff, a
community minister, making a pastoral visit, entered the premises at
about 7:30 P.M., at which time the front area of the house was in total
darkness. After climbing the steps, he fell into the hole at the top,
injuring himself. Ten days later the sales transaction was consummated
by defendant's delivery of a deed to Fuchs. Observing that the plaintiff
was not an invitee, but was, at most, a licensee as to the defendant, the
court stated that defendant's having permitted Fuchs to occupy the
premises gave rise to a permissible inference that defendant impliedly
permitted third persons to enter the premises to make welcoming visits,
and that this implied permission would include the plaintiff minister.
The court further determined that defendant put Fuchs in the possession
of the premises under a contract of sale not as a tenant, but as a
purchaser, and that the fact of occupation by the purchaser prior to the
final closing did not change the fact that the defendant was the legal
owner of the property. Affirming the denial of defendant's motion for
summary judgment, the court pointed out as issues for jury determina-
tion questions of whether defendant exercised proper care in anticipat-
ing the plaintiff, and whether the incompleted porch constituted a hid-
den peril, mantrap or pitfall.

SUMMARY JUDGMENT

Many of the decisions noted in other segments of this article were
rendered in consideration of motions for summary judgment either
granted or denied by the trial court. There are, however, several deci-
sions which bear upon the procedure of summary judgment motion as
distinguished from the substantive basis of the grant or denial thereof.

One such decision is that of Thompson v. Bolton Chevrolet Co.,'00 in
which the court of appeals held that a summary judgment was impro-
perly granted where there existed a slight circumstance from which a
jury could infer knowledge of a driver's incompetence in a negligent
entrustment situation.

99. 123 Ga. App. 801, 182 S.E.2d 550 (1971).
100. 125 Ga. App. 369, 187 S.E.2d 574 (1971).
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Again, in Goodman v. Ragans,0 an action for damages brought by
a tenant for injuries sustained when the steps at the back of the house
fell as she went upon them, the court ruled that it was incumbent (on
summary judgment motion) upon the landlord to show that neither he
nor his rental agent had knowledge of a defect, notwithstanding his
testimony that he (the landlord) had no knowledge of the defect, and
where the plaintiff admitted that there was nothing in the appearance
of the steps to indicate that a defect existed.

In Cato v. English,' the first headnote fairly well capsules the mat-
ter:

The complaint was in two counts. Since the motion for summary
judgment was made as to the whole case, it was not error to deny the
motion if there was a genuine issue of fact relating to either count.

In Rainwater Construction Co. v. Evans,03 the court reiterated the
proposition that conclusions in an affidavit will not give vitality to a
motion for summary judgment.

In Lockhart v. Walker,04 defendant relied entirely on the deposition
of the plaintiff to support his motion for summary judgment, the court
resolving the issue on the basis of the burden of proof by saying:

While the evidence before us might not sustain a verdict for the
plaintiff, it cannot be said as a matter of law that she could under no
discernible circumstances effect a recovery. 05

In Burnette Ford, Inc. v. Hayes,00 the court cited the answer by the
supreme court to a certified question'07 as follows:

Where a party to a case, upon whom the burden of proof upon the
trial of the case does not lie, makes a motion for summary judgment,
all of the evidence adduced on said motion, including the testimony of
the party opposing the motion, must be construed most strongly
against the movant.108

CHARGES AND REQUESTS TO CHARGE

In Kilgore v. Nasworthy, °0 where there was no direct proof that

101. 124 Ga. App. 648, 185 S.E.2d 591 (1971).
102. 228 Ga. 120, 184 S.E.2d 161 (1971).
103. 124 Ga. App. 280, 183 S.E.2d 627 (1971).
104. 124 Ga. App. 241, 183 S.E.2d 503 (1971).
105. Id. at 242, 183 S.E.2d at 504.
106. 124 Ga. App. 65, 183 S.E.2d 78 (1971).
107. 227 Ga. 551, 181 S.E.2d 866 (1971).
108. 124 Ga. App. at 65-66, 183 S.E.2d at 78.
109. 124 Ga. App. 261, 183 S.E.2d 481 (1971).
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defendants caused the fire loss (the proof offered being circumstantial
in nature), the trial court did not err in charging that the evidence must
be sufficient to establish a reasonable inference that the fire originated
as claimed by the plaintiffs, and that if it raises only a mere conjecture
as to whether the fire was or was not so occasioned, no recovery could
be had.

And in Continental Can Co. v. Price,"0 the trial court, in an automo-
bile intersection accident case, charged as to the right-of-way rule, and
also charged as to the stop sign law, leaving the jury free to apply two
standards as to the right-of-way, one of which had no application. The
court of appeals ruled, "Charging the jury with two distinct standards
of conduct, one conflicting with the other, is confusing and requires
reversal.""'

Several of the cases considered for this article simply reaffirm the
proposition that the trial judge is not required to give a requested charge
in the exact language requested where the propositions therein stated are
substantially and correctly covered by the general charge of the court."2

In Spearman v. Lothridge,"3 the trial court charged the jury that
.. As to negligence it would be sufficient if the plaintiffs should show

by a preponderance of the evidence that the defendants were negligent
in one or more of the particulars as contended by the plaintiffs."" 4

Plaintiffs' appeal was bottomed on the proposition that this restricted
the jury's consideration to those specifications of alleged negligence,
precluding consideration of any other conduct which the jury might find
to be negligent. The court of appeals found a semantical distinction,
holding the charge not subject to the objection raised.

In Jones v. Smith,"5 the court of appeals deemed it to have been error
for the trial judge to fail to charge on emergency in an action brought
by a passenger injured as a result of an automobile collision. The evi-
dence would have authorized a finding that one defendant, on his own
side of the roadway, had just started a turn to his left to enter a driveway
as the other defendant, driving in the opposite direction, crested a hill
approximately one hundred feet distant driving at an excessive rate of
speed. The trial judge failed to charge in respect of whether the left
turning defendant was negligent in continuing his course in an effort to

110. 123 Ga. App. 356, 180 S.E.2d 923 (1971).
III. Id. at 358, 180 S.E.2d at 924.
112. Meatows v. Oxford, 124 Ga. App. 778, 186 S.E.2d 343 (1971); Genins v. Shoemaker, 124

Ga. App. 463, 184 S.E.2d 201 (1971); Stiles v. Seagraves, 124 Ga. App. 389, 184 S.E.2d 45 (1971).
113. 123 Ga. App. 427, 181 S.E.2d 316 (1971).
114. Id. at 427, 181 S.E.2d at 317.
115. 124 Ga. App. 563, 184 S.E.2d 482 (1971).
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avoid the collision rather than stopping his automobile.
The court of appeals, in Robinson v. Allen,"' held that, although it

is error to charge on the principle of diminished earning capacity when
it appears from the evidence that at the time of trial the plaintiff was
making more in the same work than at the time of injury, such a charge
is authorized where the plaintiff is engaged in a different type of work
and at a lower salary scale, even though the plaintiff is earning more
than before his injury.

DAMAGES

In Seaboard Coastline Railroad Co. v. Duncan,"7 argument by plain-
tiff's counsel on the probability of a minimal amount of adulthood
earnings by a deceased minor was held not improper advocacy, as it was
"nothing more than the inference counsel drew from the life expectancy
and the testimony of the plaintiff and was not so unwarranted by the
evidence as to constitute an unreasonable deduction.""' Along the same
lines, it was held that the failure of the trial court to instruct the jury
that it should reduce any findings of loss of future earnings to its present
cash value was not erroneous.

In McDuffie County v. Rogers,"9 headnote 3 tells the story:

The defendant contends that the trial judge erred in instructing the
jury as to "permanent impairment of earning capacity." A change is
authorized on this subject when "there is evidence of the plaintiffs
earnings before the injury, the amount and nature of her work, the
percentage of disability resulting from the injury, and the manner in
which her earning capacity has been decreased as a result." While
there was medical evidence in regard to the plaintiff's injuries there was
no testimony as to the percentage of her disability resulting from the
injury. Therefore, the giving of the charge was error. 2 0

In Bulloch County Hospital Authority v. Fowler,12 another headnote
tells the story:

3.(a) Where a widow sues for the wrongful death of her husband
the measure of damages is the "full value of his life," and the jury is
not to be limited in its finding to the gross sum that he would have

116. 124 Ga. App. 404, 184 S.E.2d 58 (1971).
117. 123 Ga. App. 479, 181 S.E.2d 535 (1971).
118. Id. at 482, 181 S.E.2d at 538.
119. 124 Ga. App. 442, 184 S.E.2d 46 (1971).
120. Id. at 442, 184 S.E.2d at 47.
121. 124 Ga. App. 242, 183 S.E.2d 586 (1971).
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earned to the end of his life, had he lived, reduced to its present cash
value.

(b) However, the measure of damages does not include any allow-
ance for the loss of a husband's providing for the wants and needs of
his family.

(c) Nor does it include a recovery for the mental suffering, grief
or wounded feelings of the wife and children, or for a solatium 2

Again, in A-I Bonding Service, Inc. v. Hunter,123 the court held:

In arriving at the value of the life of the decedent, "the jury is not
bound to find lifetime earnings reduced to present cash value is the full
value of the life of the decedent, but such is an aid only to the jury in
making such determination.' 1 24

EVIDENCE AND PRESUMPTIONS

In Carlton Co. v. Poss,125 the court approved an instruction to the jury
that where a loss of memory attributable to an accident renders the
survivor incapable of testifying, it is presumed, in the absence of evi-
dence to the contrary, that he exercised due care, the court observing,
in this connection, that there is no Georgia law on this subject, but the
great weight of authority supports the presumption.

Another ruling of importance in this case is in relation to the scope
of cross-examination, the court saying:

Cross-examination has many vital and legitimate purposes, some of
which have been mentioned above. Where it is apparent from the
record that these purposes are being pursued, the party will not be
deemed to have waived his objection so as to preclude an appellate
court from reviewing the initial admission of the evidence. To hold
otherwise would subject the party to a double wrong. 2

The court referred further, in this connection, to Ga. Code Ann. § 38-
1713 (Rev. 1971).121

Another case dealing with presumptions is that of Walker v. Hall,12 1

in which the court held, among other things, that a marriage once shown

122. Id. at 242-43, 183 S.E.2d at 587 (1971).
123. 125 Ga. App. 173, 186 S.E.2d 566 (1971).
124. Id. at 180, 186 S.E.2d at 571, quoting Standard Oil Co. v. Reagan, 15 Ga. App. 571, 572,

84 S.E. 69 (1914).
125. 124 Ga. App. 154, 183 S.E.2d 231 (1971).
126. Id. at 157, 183 S.E.2d at 234.
127. Ga. Laws, 1971, p. 460.
128. 123 Ga. App. 457, 181 S.E.2d 508 (1971).
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to exist, nothing more appearing, is presumed to continue in existence
until rebutted by proof of its dissolution.

In Sapp v. Kitchens,'29 the court held there to be no error in excluding
testimony of a physician that his finding of a ruptured disc was compati-
ble with the hearsay history of an accident given to him by the patient,
reaffirming that the criteria for the admissibility of evidence are the
same when a deposition of the physician is offered as when he testified
upon the trial, and no change therein is effected by a stipulation between
counsel reserving all objections as to leading questions and as to the
form of the questions. The court further pointed out that the use of the
editorial "we" and "our" by the doctor in the rendition of his opinion,
based on the history of the patient, did not render such testimony admis-
sible whether it was intended to be considered as the opinion of the
physician testifying or as the composite opinion of himself and his asso-
ciate.

Considerable attention was given by the court to insufficient objec-
tions to what would otherwise be inadmissible evidence. For example,
in Ruffin v. Bristol,'3 an objection was made to an entire investigating
police officer's accident report. The court observed that, although this
report contained hearsay, opinions and conclusions, nonetheless, certain
parts of the document were clearly admissible, and an objection to the
entire document was not sufficient to make the admission of the docu-
ment error.

Similarly, in Boggs v. Griffeth Bros. Tire Co.,'' an objection to
hospital records en bloc did not make the court's allowance of all such
records error, since the burden and duty is cast upon the objecting party
to make objection only to those records which are inadmissible. In this
connection, the court further pointed out that where the trial court
refuses to allow the introduction of a mass of documents in their en-
tirety, some of which are admissible and some of which are inadmissi-
ble, even though the objector does not separate and specify the objec-
tionable portions, the trial court will not be reversed for repelling the
evidence in its entirety. The court noted:

Thus, in this case, if the trial judge had admitted these documents,
under the above cited authorities, his ruling would not have been erro-
neous. By the same token, since he repelled them, his ruling is likewise
not erroneous. 32

129. 124 Ga. App. 764, 186 S.E.2d 121 (1971).
130. 125 Ga. App. 367, 187 S.E.2d 577 (1972).
131. 125 Ga. App. 304, 187 S.E.2d 915 (1972).
132. Id. at 309, 187 S.E.2d at 919.
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In ruling that the admission into evidence of a portion of plaintiff's
out-of-court statement to defendants' claim agent was harmless error,
the court in Seaboard Coastline Railroad Co. v. Duncan 33 pointed
out:

An admission is an out-of-court statement which is inconsistent with
the contention of the party. An admission is positive or substantive
proof of the facts asserted ...(but) ...a witness may not be bol-
stered or corroborated by proof that her testimony at trial is consistent
with what she told someone in an out-of-court statement. 34

In A-I Bonding Service, Inc. v. Hunter,35 the court noted that a
party to an action is bound by the statements in his pleadings unless and
until they are stricken. Thereafter, although the stricken matter may be
used for purposes of contradiction or impeachment, it no longer consti-
tutes a binding admission in judicio.

The "Dead Man's Statute"'' 3
1 was considered at some length by the

court in Sumter County v. Pritchett,37 and a sharp distinction was
drawn as between the competency of a witness to testify against a de-
ceased as distinguished from the question of the admissibility of such
evidence. The court pointed out that the statute deals with exceptions
to the general rule as to competency of witnesses and must be strictly
construed. Recognizing that each of the Georgia appellate courts has
earlier made incorrect assertions correlating certain of the statutory
provisions with admissibility of evidence, the court, here speaking
through Judge Eberhart, clearly holds that such inept assertions found
in these decisions must yield to the older decisions and to the terms of
the statute itself. Judge Eberhart further amplifies upon the matter by
observing that an objection on the ground of admissibility of the evi-
dence does not raise the issue as to the competency of the witness, and
that a failure to make such objection at the time evidence is offered is
a waiver of the objection since this would not thereby injure others nor
affect the public interest; 38 moreover, an objection to the competency
of witnesses by one not falling within the ambit of protection afforded
by the "Dead Man's Statute" is of no efficacy since, as to such person,
there would exist no incompetence on the part of the person testifying.

In Neloms v. Carmichael,3 9 the court, concerned with the issue of

133. 123 Ga. App. 479, 181 S.E.2d 535 (1971).
134. Id. at 480, 181 S.E.2d at 537-38.
135. 125 Ga. App. 173, 186 S.E.2d 566 (1971).
136. GA. CODE ANN. § 38-1603 (Rev. 1971).
137. 125 Ga. App. 222, 186 S.E.2d 798 (1971).
138. GA. CODE ANN. § 102-106 (Rev. 1971).
139. 125 Ga. App. 331, 187 S.E.2d 555 (1971).
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the propriety of having submitted to a jury certain medical and related
expenses during the trial of a damage action, said:

Where there is testimony before the jury concerning the nature of
the plaintiffs injuries, the character of the services rendered, the time
spent in the hospital, and that the payments were made in responses
to bills submitted for services rendered, such testimony is sufficient to
support a permissible inference, if the jury so determines, that the
charges were reasonable and necessary.1 10

Although the court here made no reference to it, there is a statute",
dealing with the competence of the patient or others responsible for his
care to identify such bills and to show that such expenses were incurred
in connection with the treatment of the injury, the statute further elimi-
nating the necessity for an expert witness to testify that the charges were
reasonable and necessary.

Lastly, in Tidwell Co. v. Robley Hats, Inc.,'4 2 there were two rulings
of interest generally:

2.(a) It was not error to admit evidence relative to calls received by
the fire department because of burst pipes and sprinkler systems during
the period when the sprinkler pipes in defendant's building froze, for
the limited purpose of showing the weather condition at that time.

5. A tape on which a telephone conversation is recorded is admissible
only when the standards of Steve M. Solomon, Jr., Inc. v. Edgar4'
are met.'44

LIBEL AND SLANDER

LuAllen v. Home Mission Board of the Southern Baptist
Convention'45 held that no publication giving rise to a claim for libel
occurs when a report written by the immediate supervisor evaluating the
performance of her duties as a corporate employee, being critical of the
employee and her performance, is sent only to the employee herself, to
the director of the division of the corporation in which the employee
works, and to others whose duties include the evaluation of the perform-
ance of employees on the job. It is immaterial (as against the corpora-

140. Id. at 331-32, 187 S.E.2d at 556.
141. GA. CODE ANN. § 38-706.1 (Rev. 1971).
142. 125 Ga. App. 102, 186 S.E.2d 489 (1971).
143. 92 Ga. App. 207(3), 88 S.E.2d 167 (1955).
144. 125 Ga. App. at 102-03, 186 S.E.2d at 491-92.
145. 125 Ga. App. 456, 188 S.E.2d 138 (1971).
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tion) that the author may have entertained malice against the employee.
In Jordan v. Burger King Corp.,4 ' plaintiff instituted action for mali-

cious prosecution against a defendant (who caused plaintiff to be ar-
rested for criminal trespass), and the defendant pleaded in his answer
certain matters which form the basis of plaintiff's subsequent action for
libel. In affirming the order dismissing the complaint for libel for failure
to state a claim upon which relJef could be granted, the court noted:

All charges, allegations, and averments, contained in regular plead-
ings filed in a court of competent jurisdiction, which are pertinent and
material to the relief sought, whether legally sufficient to obtain it or
not, are privileged. However false and malicious, they are not libel-
ous.

147

Again, in Angles v. Wyatt,' the court affirmed the grant of summary
judgment for defendants in an action for slander based on remarks by
a sheriff to his deputy, on the basis that such were statements made bona
fide in the performance of a public duty, and, therefore, privileged under
Ga. Code Ann. § 105-709(1) (Rev. 1968).

The gist of the court's decision in Southeast Bankcard Association,
v. Woodruff,' can be stated as follows:

While this court has recognized that the issuer, or one acting for the
issuer of a credit card, has a responsibility to prevent unauthorized use
• ..this does not, in our opinion, free the issuer, or one acting for the
issuer, from the concomitant responsibility of preventing unauthorized
use in a manner to avoid libel by innuendo with respect to the card-
holder. 50

And, in an action by a corporation for libel to its business reputation,
the court, in Holder Construction Co. v. Ed Smith & Sons, Inc.,",
pretermitting an express determination of whether a corporation may
be libeled with regard to its business reputation, resolved the contro-
versy on the basis of the "single instance" rule, defining the rule thusly,
"In essence it is that a charge that plaintiff in a single instance was guilty
of a mistake, impropriety or other unprofessional conduct does not
imply that he is generally unfit."'52

146. 124 Ga. App. 652, 185 S.E.2d 577 (1971).
147. Id. at 652, 185 S.E.2d at 577.
148. 124 Ga. App. 393, 184 S.E.2d 43 (1971).
149. 124 Ga. App. 478, 184 S.E.2d 191 (1971).
150. Id. at 480, 184 S.E.2d at 193.
151. 124 Ga. App. 89, 182 S.E.2d 919 (1971).
152. Id. at 91, 182 S.E.2d at 921.
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FALSE IMPRISONMENT AND MALICIOUS PROSECUTION

Courtenay v. Randolph' presented an interesting factual situation.
Plaintiff filed two-count complaints against the respective defendants:
count one alleging malicious prosecution; count two alleging false im-
prisonment. In determining that if the plaintiff was arrested under a
void warrant, the action would be for false imprisonment, and if the
warrant were valid, malicious prosecution would be the remedy, the
court noted that affidavits supporting the warrant failed to state the
time when the crime was committed, stating this to be a mere technical
defect which did not void the warrant, hence ruling that summary judg-
ment for the defendant as to the false imprisonment charge should be
affirmed. Again, determining that the trial court having jurisdiction
over the offenses placed the cases against plaintiff on the dead docket,
and noting that the placement of a case on the dead docket constitutes
neither a dismissal nor a termination of the prosecution in the accused's
favor, the court of appeals ruled that the trial judge erred in overruling
defendant's motion for summary judgment as to the count of the com-
plaint based on malicious prosecution, since the prior criminal case did
not terminate in plaintiff's favor.

The opinion and judgment of the court of appeals in West v.
Baumgartner"'4 was reversed by the supreme court' 5 in respect of a two
count complaint based upon contended false imprisonment of the plain-
tiffs and malicious prosecution by the defendants because of illegal
fishing. The trial court sustained defendants' motion for summary judg-
ment as to count one of the complaint (false imprisonment) and over-
ruled a similar motion as to count two (malicious prosecution). The
ruling as to count one was appealed by the plaintiffs and the ruling as
to count two by the defendants to the court of appeals, which affirmed
the decision of the trial court. In a decision reversing the judgment of
the court of appeals, a majority of the supreme court held:

[a] The burden of proving the want of probable cause [as respects
a criminal prosecution, maliciously carried on] is on the plaintiff, and
he does not in any reasonable sense carry this burden unless he shows
by his evidence that, under the facts as they appear to the prosecutor
at the time of the prosecution, the prosecutor could have had no rea-
sonable grounds for believing the plaintiff to be guilty of the charge
for which he was prosecuted;

153. 125 Ga. App. 581, 188 S.E.2d 396 (1972).
154. 124 Ga. App. 318, 184 S.E.2d 213 (1971).
155. 228 Ga. 671, 187 S.E.2d 665 (1972).
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[b] In actions for malicious prosecution, the question is not whether
the plaintiff was guilty, but whether the defendant had reasonable
cause to so believe;

[c] [P]robable cause [in this instance] existed by virtue of the prior
construction of [a statute]' 6 which had been in effect for many years
as the result of rulings by this court and at least one trial court in the
Georgia coastal area. '

Another action dealing with probable cause is that of Bush v. State,"8

where the court held:

The jury having found against the complainant on the charges
brought against him, and necessarily that the crime was committed in
Sumter County, Georgia, this is conclusive of probable cause, there
being no allegations that the conviction was obtained by fraud.'15

LANDLORD AND TENANT

In Smith v. Ammons,' 0 plaintiff sued for injuries sustained when a
twenty-five pound light fixture fell on her while she was at work. In
holding that the trial court erred in denying the lessor's motion for
judgment n.o.v., the court of appeals noted that where the lessee has
exclusive control of the premises, "the lessor has no duty to inspect or
any liability for defective construction or installation not made under
his direction. . . .If there exists no absolute affirmative duty to inspect
for any and all latent defects prior to leasing premises . . . then there
surely is no such duty after turning over possession."'"' On certiorari,'
the supreme court affirmed, and in doing so discussed the duty devolving
upon a master (another of the defendants) to exercise ordinary care.

In Ragland v. Rooker,13 the court was confronted with various death
actions based on the alleged negligence of defendant landlord in the
construction and leasing of an apartment in which various persons died
of asphyxiation. It was contended that the furnishing of a dwelling unit
built of airtight materials, with provision for the installation of an open-
flame gas heater but without provision for the intake of air other than
doors and windows, or for an exhaust vent to carry away the products

156. Ga. Laws, 1902, p. 108.
157. 228 Ga. at 676-77, 187 S.E.2d at 669.
158. 123 Ga. App. 584, 181 S.E.2d 917 (1971).
159. Id. at 584, 181 S.E.2d at 918.
160. 125 Ga. App. 69, 186 S.E.2d 469 (1971).
161. Id. at 70, 186 S.E.2d at 472.
162. 228 Ga. 855, 188 S.E.2d 866 (1972).
163. 124 Ga. App. 361, 183 S.E.2d 579 (1971).
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of combustion, was negligence proximately causing the deaths. The
rulings of the court were several: (a) an invitee of a tenant is not bound
by restrictive covenants of a lease to which such invitee is nonsignatory,
or by provisions attempting to limit the liability of the landlord; (b)
knowledge by the owner of rented premises of defects therein is conclu-
sively presumed where the landlord is responsible for the construction;
(c) whether or not the installation of such a heating system without a
vent, so that carbon monoxide gas may be generated and injure persons
in its vicinity, constitutes negligence is a jury question; (d) although a
landlord may by express contract relieve himself from liability for con-
cealed defects in the premises, known to him but unknown to the tenant,
and may exempt himself by contract from liability to the other party
for injuries caused by his negligence, he is not thereby relieved from
injury caused by wilful or wanton misconduct on his part, that is, con-
duct so charged with reckless indifference to consequences that the jury
may find it equivalent in spirit to actual intent.

STATUTE OF LIMITATIONS

Perhaps the rulings by the court in Atlanta Newspapers, Inc. v.
Shaw1 " can best be set out in the form of the several questions posed
and answered therein: (a) Must a complaint in an action for wrongful
death which occurred in a foreign state set out the wrongful death
statute of that state? (No); (b) Does an amendment, setting out the
foreign statute, filed more than two years after the death, relate back
to the date of the original pleading? (Yes); (c) Is an amendment chang-
ing the capacity in which the plaintiff brings the action permissible even
after the statute of limitations has run? (Yes, where such amendment
does not change the parties before the court).

In Shell v. Watts, 6' the court, noting that public policy prevents suits
between members of a family as such suits tend to disrupt the family
transquility, observed that one cannot do indirectly what the law does
not allow done directly. Therefore, to allow a defendant to implead by
third-party the husband of the original plaintiff would be tantamount
to allowing the original plaintiff to sue her husband in tort, according
to the court, speaking through Judge Evans. Query: Doesn't this pre-
clude one charged with negligence causing the wrongful death of another
from impleading via third-party complaint another charged with
breaching warranties to him (third-party plaintiff), in view of the wrong-

164. 123 Ga. App. 848, 182 S.E.2d 683 (1971).
165. 125 Ga. App. 542, 188 S.E.2d 269 (1972).
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ful death statute in Georgia, which restricts such actions by an original
plaintiff to a negligence basis?

In this decision, also, the court noted that the statute of limitations
applied in respect of third-party practice as it does otherwise.

In Hilton v. Maddox, Bishop, Hayton Frame & Trim Contractors,
Inc.,'6  the court held that while the filing of a suit with the clerk of a
court will toll the running of the statute of limitations if it is followed
up with a perfection of service within the time required by law, where
there has been a delay in obtaining service for a period of two and one-
half years, no prior effort having been made to perfect it, there has been
such laches as to authorize the court to dismiss the suit on the ground
that the action is barred.

Two actions based on contended malpractice of physicians reach re-
sults difficult to reconcile. In Parker v. Vaughn,'67 the court, speaking
through Chief Judge Bell (Eberhart and Hall dissenting) holds that
where a surgeon negligently leaves a foreign object in the body of his
patient, there exists a continuing tort for so long as the object remains
undetected, and the statute of limitations does not begin to run on the
cause of action until its presence is known to the patient, or until the
patient by the exercise of ordinary care could have learned it. Quoting
the supreme court in the case of Akridge v. Noble:"8

It seems to us that the operation begins when the opening is made
into the body, and ends when this opening has been closed in a proper
way, after all appliances necessary to the successful operation have
been removed from the body[,] 69

the court observes that there is nothing new about the theory of the
continuing tort as adopted here and applied to the facts of this alleged
malpractice case, making it specifically clear, however, that this ruling
is limited to causes of actions in which a surgeon negligently leaves a
foreign object in the body of his patient. In his dissenting opinion, Judge
Eberhart compares the operation of the statute of limitations as respects
an action against an attorney for negligence or unskillfulness in the
conduct of business. Noting it to run from the time the negligent or
unskillful act was committed, and noting that plaintiff's ignorance of
such act cannot affect the bar of the statute, he states that he is unable
to justify the establishment of one standard as to the commencement

166. 125 Ga. App. 423, 188 S.E.2d 167 (1972).
167. 124 Ga. App. 300, 183 S.E.2d 605 (1971).
168. 114 Ga. 949. 41 S.E. 78 (1902).
169. Id. at 959, 41 S.E. at 81.
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of the running of the statute of limitations in a malpractice action
against an attorney and another standard to be applied to a malpractice
action against a doctor.

The other medical malpractice decision to which allusion was made
is that of Crawford v. McDonald: 70 the plaintiff underwent an operation
for a kidney ailment on November 19, 1966, and was discharged from
further treatment on December 7, 1966; the action for damages against
the defendant-physician for malpractice was filed December 4, 1969. In
a deposition rendered by the plaintiff, she acknowledged that as soon
as she was conscious after the kidney surgery of Noyember 19, 1966,
she realized that there was something wrong with her leg and that she
continued to suffer thereafter from thrombophlebitis. In ruling the ac-
tion barred by the statute of limitations, the court held that ordinary
diligence would have required plaintiff to discover that the leg pains
which occurred immediately after the operation and which she contin-
ued to suffer through the years, did not result from a kidney operation,
saying that plaintiff is unable to excuse her failure to file suit within the
statutory period on the basis of the alleged fraud in nondisclosure by
the doctor to the patient and by the absence of an entry in the hospital
records.

RELEASE AND COVENANT

In Hospital A uthority of Emanuel County v. Gray,7' the court enter-
tained issues arising in an action for malpractice wherein the defendants
named were two doctors and the Hospital Authority of Emanuel
County. The Authority answered, setting up various defenses and cross-
claimed against one of the doctors seeking a judgment "for all sums that
may be adjudged against cross-complaint in favor" of plaintiff. There-
after plaintiff entered into a covenant not to sue the Hospital Authority,
as a result of which the Authority was dismissed as a party defendant.
Subsequently, a consent order signed by the court and all remaining
parties was filed of record, reciting that the plaintiff's claims had been
settled, costs paid and the action dismissed with prejudice. About six or
seven months later, the Authority attempted to amend its pleadings to
seek judgment against Dr. Gray for the sums formerly expended by it
to obtain the covenant not to sue. Noting the amendment of 1966 to the
"contribution" statute,'72 the court reasoned that one joint and several

170. 125 Ga. App. 289, 187 S.E.2d 542 (1972).
171. 123 Ga. App. 415, 181 S.E.2d 299 (1971).
172. Ga. Laws, 1966, p. 433.
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tortfeasor cannot sue the other for contribution unless judgment has
been obtained against and paid off by the one seeking the contribution,
adding that this eliminates the right of contribution in cases involving
voluntary covenants not to sue.

Insofar as the Hospital Authority contends that it is not seeking
contribution, but is seeking to recover damages against the doctor for
sums which it was forced to expend to obtain the covenant not to sue
"as the cheapest way out of a situation caused solely by the negligence
of the co-defendants, if negligence was in fact involved,"' 73 the court
observed that at. the time the case was settled and dismissed as to all
remaining parties, all that the appellant sought was a judgment over in
the event that a judgment was entered against the Authority, and the
consent order dismissing the case affirmatively established that there-
after no judgment could be entered against anybody.'74

In the case of Knight v. Lowery, considered by the court of ap-
peals, ' and, on certiorari, by the supreme court,' the central issue was
whether a release, granted by a person injured in an automobile accident
in favor of the party responsible for the injury, released a physician
alleged to have been negligent in his subsequent treatment of the injury.
In deciding the issue affirmatively, the court of appeals considered the
physician a donee beneficiary of the release, who was discharged thereby
for his alleged failure to diagnose and remove a subsequent subdural
hematoma developing during his course of treatment. In reversing, the
supreme court determined that the physician and the driver of the auto-
mobile did not act in concert to produce a single injury, ruling them not
to be joint tort feasors, but rather, successive tort feasors, with the
physician's alleged negligence, while contributing to the overall damage,
being subsequent to the original injury, creating in favor of the injured
party a separate cause of action against him.

173. 123 Ga. App. at 416, 181 S.E.2d at 300.
174. But see, in this connection:

(a) Ga. Laws, 1972, p. 132, which provides that, "without the necessity of being
charged by suit or judgment, the right of contribution from another or others shall
continue unabated and shall not be lost or prejudged by compromise and settlement of
a claim or claims for injury to person or property or for wrongful death, and release
therefrom."
(b) Ga. Laws, 1972, p. 134, which makes similar provisions in respect of the right of
indemnity.

175. 124 Ga. App. 172, 183 S.E.2d 221 (1971).
176. 228 Ga. 452, 185 S.E.2d 915 (1971).
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TROVER, CONSPIRACY DISINTERMENT OF BODY AND THE LONG ARM

STATUTE

The court, in Household Finance Corp. v. Pugmire Lincoln-Mercury,
Inc.,'" was concerned with an action for bail trover instituted by plain-
tiff and dismissed by plaintiff when, during the trial of the case, the
court announced that it was going to direct a verdict in favor of the
defendant, with a subsequent filing of a motion for writ of restitution
by that defendant. In affirming the judgment of the trial court, the court
of appeals said:

When the plaintiff brings an action of bail trover and neither party
replevies the property which remains in custodia legis, and the plaintiff
dismisses his action, a judgment of dismissal is, in effect, a judgment
for the restoration of the property. The failure of the plaintiff to restore
the property when his case is dismissed entitles the defendant to a
judgment against the plaintiff for the sworn value of the property...
the defendant has a choice of three remedies ...a judgment (1) for
the specific property; (2) for the market value of the property at the
date of the conversion with the addition of hire or interest; or (3) for
the highest proved value of the property between the date of the con-
version and the date of the trial, without hire or interest. 78

Further, in Livingston v. Berrien Wood Co.," the court held that this
election in a trover action may be made orally, saying:

Neither Code § 107-105, as construed by our courts, nor any other
provision of law of which we are aware, requires the election of the
plaintiff in a trover action to be in writing. 80

In Blanchard v. Westview Cementery, Inc., 1 ' the court of appeals
(Pannell, Whitman and Evans, JJ, dissenting) affirmed the grant of a
summary judgment to defendant in an action predicated on an inten-
tional tort in moving the body of the plainintifis late husband and the
monument from one grave site to another, the court finding authority
for such movement in the contract of purchase of the grave lot, which
contained, among other provisions, an exculpatory clause, the court
further ruling that, "The mere violation of a statute,'82 even though it

177. 123 Ga. App. 428, 181 S.E.2d 292 (1971).
178. Id. at 430-31, 181 S.E.2d at 294.
179. 228 Ga. 190, 184 S.E.2d 458 (1971).
180. Id. at 191. 184 S.E.2d at 459.
181. 124 Ga. App. 195, 183 S.E.2d 399 (1971).
182. GA. CODE ANN. § 88-1717 (Rev. 1971).
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be penal, cannot be relied upon as actionable negligence, unless such
violation is the proximate cause of the injury." ''"3

On certiorari, the supreme court adopted the reasoning of Judge
Pannell in his dissenting opinion, reversing the judgment of the court
of appeals. 4 Thereafter, the court of appeals"5 conformed to the opin-
ion of the supreme court as its opinion, it necessarily following that the
trial judge erred in sustaining the motion of the defendant for summary
judgment.

In Fenster v. Gulf States Ceramic,"6 the court held:

A husband, not dependent upon the wife under Code Section 114-
414(b) is not precluded from recovering for loss of consortium occa-
sioned by injuries received by the wife as a result of the negligent act
of the wife's employer, even though the wife has received compensation
for her injuries under the Workmen's Compensation Act of this State,
but not under Chapter 8 thereof.'87

The court of appeals, in Gosser v. The Diplomat Restaurant, Inc.,'
was concerned with a complaint that the plaintiff, as a business invitee,
seated next to a table occupied by an intoxicated "John Doe," was not
protected from a subsequent assault and battery by John Doe, whom
defendant restaurant had permitted to remain on the premises and con-
sume more alcohol. The restaurant filed a third-party complaint, desig-
nating as third-party defendant Dale E. Gosser, as to whom service was
perfected under the long arm statute, and alleging that Gosser was the
"John Doe" referred to in the complaint. Gosser filed a motion to
dismiss the third-party complaint on the grounds that the court had no
jurisdiction. Gosser contended the long arm statute"9 does not apply to
third-party defendants because the third-party plaintiff had no cause of
action for contribution against the third-party defendant unless and
until a verdict and jugment was rendered in favor of plaintiff against the
defendant/third-party plaintiff (and also on the proposition that the
third-party complaint disclosed on its face that there was no concert of
action or joint concert of the third-party defendant and the third-party
plaintiff). The trial judge overruled the third-party defendant's motion

183. 124 Ga. App. at 198, 183 S.E.2d at 402.
184. 228 Ga. 461, 186 S.E.2d 92 (1971).
185. 125 Ga. App. 322. 187 S.E.2d 551 (1971).
186. 124 Ga. App. 102, 182 S.E.2d 905 (1971), rev'd, 228 Ga. 400, 188 S.E.2d 801 (1971).
187. 124 Ga. App. at 102, 182 S.E.2d at 906.
188. 125 Ga. App. 620, 188 S.E.2d 412 (1972).
189. Ga. Code Ann. § 24-113.1. et seq. (Rev. 1971).
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to dismiss the third-party complaint. In affirming this judgment, the
court of appeals stated:

We can find no valid basis, in a case of this nature, to disallow the
utilization of the Long Arm Statute . . .in a third-party claim ...
Here the tortious acts out of which the right to contribution arose were
alleged to be committed in this State by a nonresident of the State.
This would clearly fall within the purview of Code Ann. § 24-
113.1(b)." 0

The court stated this holding was consistent with Register v. Stone's
Independent Oil Distributors, Inc.,' and that the third-party complaint
did not have to be brought in the county of residence of the alleged joint
tort-feasor because "the effect of the long arm statute is to place the
venue of the third-party complaint in the county where the tortious act
occurred, thus making a nonresident tort feasor amenable to suit in such
county."' ,2

MASTER AND SERVANT

In Seaboard Coastline Railroad Co. v. Harris,'93 one of the head-
notes virtually says it all:

Where a master and his servant are sued jointly for a tort committed
by the servant, and the only negligence charged flows from actions or
failure to act by the servant, a verdict exonerating the servant also
exonerates the master; consequently, in that posture, a verdict against
the master alone cannot stand. However, it is otherwise where there
are allegations of negligence against the master independently of the
actions or failure to act by the servant.'19

In Tittle v. Johnson,'95 plaintiff sued the owner of an automobile and
also sued the operator thereof for general, special and punitive damages
on account of alleged wilful and wanton negligence of the operator in
driving in a grossly negligent and illegal manner while under the influ-
ence of intoxicants. The defendant owner admitted ownership, stating
that she was sitting as a passenger in the front seat at the time, that she
had specifically allowed her husband to drive, that he was driving at the

190. 125 Ga. App. at 622-23, 188 S.E.2d at 415.
191. 227 Ga. 123, 178 S.E.2d 68 (1971),
192. 125 Ga. App. at 622-23, 188 S.E.2d at 415.
193. 124 Ga. App. 126, 182 S.E.2d 915 (1971).
194. Id. at 126, 182 S.E.2d at 916.
195. 124 Ga. App. 706, 185 S.E.2d 627 (1971).
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time as her agent and under her direction and control. By amendment,
plaintiff added a theory of negligent entrustment, alleging the operator
to have been an habitual drunkard who had been arrested at least ten
times for drunkenness. The court, observing that obviously the only
reason for injecting a negligent entrustment theory into the lawsuit was
to allow evidence of previous intoxication by the defendant husband,
such evidence not being otherwise admissible, with the result of a possi-
ble increase in punitive damages against the owner, held:

[T]he better rule would still appear to be that, the plaintiff having
elected to sue the alleged tortfeasors jointly, and the defendant owner
having elected to concede all issues relating to agency, which would
include the family car doctrine, evidence relating to former misconduct
of the defendant driver not admissible against him should not be al-
lowed to be pleaded and proved in support of a judgment against the
owner, the owner having admitted her liability if the case against the
operator stands and no judgment against the owner being possible
unless the operator was in fact negligent so as to authorize a judgment
against him.'

Forrester v. Scott'97 involved a wrongful death action in which the
mother of the deceased sued a subcontractor for damages resulting from
the negligence of the defendants when her son was killed while employed
by a general contractor. The death was allegedly caused when the sides
of a sewer excavation fell in on him by reason of the defective and unsafe
condition of the construction of the excavation by the defendants. De-
fendants filed a motion for summary judgment, contending that there
then pended before the State Board of Workmen's Compensation a
claim by the plaintiff against the general contractor for the death of the
deceased. Supporting the motion was an affidavit stating that the defen-
dants were subcontractors to the general contractor, and that while the
deceased was in the employ of the general contractor, the subcontractor
"borrowed" the deceased from the general contractor to assist them in
the performance of the ditch digging and grading which they were doing
for the general contractor, and that the deceased was, due to the circum-
stances existing at the time of his death, an employee of the defendants.

The trial judge sustained the motion for summary judgment, and the
court of appeals affirmed, Judge Evans dissenting, ruling that the de-
ceased, though a general employee of the general contractor, was a
"borrowed employee" of the defendants at the time of his death, and

196. Id. at 707, 185 S.E.2d at 628.
197. 125 Ga. App. 245. 187 S.E.2d 323 (1971).
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that plaintiff could recover under the workmen's compensation law
from either employer or from both, as the facts might justify, but since
she had elected to proceed against his general employer, recovering
compensation from that employer, she would now be precluded from
bringing any common law action against his special employer, the de-
fendant, based upon any alleged negligence of that employer.

In two cases involving the issue of whether the servant was "in the
scope," the court of appeals found, in each instance, that jury issues
were presented. The first case is that of Gann v. Mills,198 where the wife
of the plaintiff, a tenant in the apartment building owned by defendants,
had placed articles of clothing in a dryer located in a laundry room
furnished for the tenants, and one of the defendants' employees removed
the clothing and disposed of it. Defendants moved for summary judg-
ment, supported by an affidavit of the manager to the effect that when
he (the manager) found a large amount of clothing on a table in the
laundry room, he ordered the maintenance man to place these clothes
in a box in the back room until claimed by some tenant, the affidavit
further stating, "Upon information and belief .. .Ruark gave the
miscellaneous articles of clothing to a janitor employed on the prem-
ises."' 99 Affirming the judgment denying summary judgment, the court
noted:

Under the test approved in Evans,200 if the act is within the class of
service which the employee has the authority from the employer to
perform, the employer is bound though the employee is forbidden to
perform the particular act. If the act is not within the class of service,
the employer is not bound . . . .Nothing has been submitted by the
defendants concerning the duties of the maintenance man. There are
jury questions present. 0'

The other decision concerned with the "in scope" test was that of
Cash v. Continental Can Co.2"' There, plaintiff brought an action seek-
ing to recover for the death of her husband, who was shot and killed by
one alleged to be the manager and bartender at a club operated by
Triple "C" Recreation Association, Inc. Noting the relationship be-
tween Continental Can Company and the recreation association, and
observing that membership dues were deducted by Continental Can

198. 124 Ga. App. 238, 183 S.E.2d 523 (1971).
199. Id. at 239, 183 S.E.2d at 524.
200. 52 Ga. App. 475(2), 184 S.E. 440 (1935).
201. 124 Ga. App. at 240, 183 S.E.2d at 524.
202. 124 Ga. App. 754, 186 S.E.2d 145 (1971).
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Company, the court, speaking through Judge Pannell, found evidence
sufficient to authorize a finding that the recreation association was the
agent of Continental Can Company, saying further that "whether the
evidence is sufficient to authorize a finding that the corporate entity of
the recreation association can be disregarded we do not decide.1 2

11

Then, after deciding that it was a jury question as to whether the
bartender's shooting the plaintiffs decedent was an act done within the
scope of his employment, the court observed, "[M]erely permitting an
employee to possess a gun on the premises does not amount to such
negligence as would authorize a recovery against the president of the
recreation association in this case. ''204

In Don Swann Sales, Inc. v. Carswell,205 an action for damages was
filed against both the operator and the corporate owner of a truck which
rear-ended plaintiffs' automobile. The corporate defendant moved for
summary judgment based upon affidavits which showed, without dis-
pute: that Sullivan on this occasion had driven his employer's truck
home on Saturday evening after completing his delivery schedule in-
stead of returning the truck to the company yard; that the following
morning, Sullivan decided to use the truck to go to the post office, where
he intended, in his own interest, to pick up personal mail, and during
this trip the collision occurred; that the defendant corporation had prior
to this incident established as policy, and had posted written instructions
to such effect on a bulletin board; that employees were to return their
delivery trucks to the company yard at the end of each day's delivery
schedule, and to leave them there until the next working day; that the
delivery trucks were never to be driven for personal non-company busi-
ness purposes; and that Sullivan did not have any special permission to
take the truck home on this occasion, but did so contrary to the com-
pany policy and without any superior's knowledge. Reversing the trial
court's denial of summary judgment for the corporate defendant, the
court of appeals noted that mere ownership of a vehicle was an insuffi-
cient basis upon which to predicate liability.

In Jones v. Aaron,20
6 plaintiff sued to recover for the death of her

husband, killed as the result of injuries while operating a bulldozer as a
servant of the defendant when a tree fell across the machine, which was
not equipped with a guard to protect the operator. The controlling
question was deemed to be whether there was any evidence which would

203. Id. at 756, 186 S.E.2d at 148.
204. Id. at 758, 186 S.E.2d at 149.
205. 124 Ga. App. 141, 183 S.E.2d 218 (1971).
206. 124 Ga. App. 738, 186 S.E.2d 132 (1971).
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authorize a jury to determine that the master was liable (the jury having
found for the plaintiff), applying settled rules of law with respect to
negligence actions and the master-servant relationship. After considera-
tion, the court held that the evidence authorized a finding that a guard
on the dozer would have protected the servant and there was some
evidence from which a jury could infer that the danger incident to the
employment in operating the dozer without a guard was one which the
servant did not fully understand or appreciate, as to which he may not
have been adequately warned, and in respect to which the master may
have had superior knowledge.

DISCOVERY

The court, in Robinson v. J.C. Penney Co.,2°7 was concerned with the
discoverability, in a tort action, of the transcript of testimony adduced
on the trial of a prior criminal action. The court held:

Quite obviously the purpose of Rule 26(b); C.P.A., Section 26(b);
Code Ann. Section 81A-126(b), is to enable a party to examine any
relevant matter, not privileged, which may or may not be the sole
property of another, and the protection available under Rule 30(b,d),
is expressed in terms of an "order which justice requires to protect the
party or witness from annoyance, embarrassment, or oppression" or
to terminate or limit an examination "being conducted in bad faith or
in such manner as unreasonably to annoy, embarrass or oppress the
deponent or party." '08

The court thereupon ruled that such a transcript is merely a record of
the proceedings of a public trial, which was sought from the reporter,
not an attorney, and which is not vested with any work product privi-
lege, observing that no ruling in the case was intended as an exemption
from paying the court reporter his usual compensation for providing a
transcript of the proceedings of a public trial.

Again, in Watson v. Elberton-Elbert County Hospital A uthority,09 a
medical malpractice action arising as the result of a contended malfunc-
tion of oxygen equipment, plaintiffs' discovery was aimed at an inspec-
tion of the equipment by "their" expert, resulting in a discovery order
allowing the plaintiffs' expert to inspect, but directing that plaintiffs
furnish defendant with a copy of all reports, notes and photographs

207. 124 Ga. App. 221, 183 S.E.2d 782 (1971).
208. Id. at 223, 183 S.E.2d at 784.
209. 125 Ga. App. 112, 186 S.E.2d 459 (1971).
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made by such expert within seven days of the inspection. In ruling this
to be no error, the court observed, "Plaintiffs' argument as to violation
of attorney's work product is misplaced. No attorney work product is
involved."10

The court, in Morton v. Retail Credit Co.,'" was confronted with an
appeal from a dismissal of plaintiff's claim for libel as to all parties
because of his unexcused delay in serving answers to interrogatories.
Factually, the background is as follows: on October 14, 1970, defendant
corporation filed interrogatories; in a letter dated November 12, 1970,
counsel for defendant corporation enclosed a copy of the interrogato-
ries, informing counsel for plaintiff that no answers had been received,
and indicating that action would be taken if the answers were not forth-
coming by November 20, 1970; plaintiff's counsel replied by letter dated
November 17, 1970, advising that another lawyer for the plaintiff would
be in contact with defendant corporation's counsel; on November 18,
1970, counsel for defendant corporation responded by letter, disclosing
a "desire to be reasonable", but warning that some definite understand-
ing must be had prior to December 1st; on December 3, 1970, counsel
for the defendant corporation filed a motion seeking relief by dismissal
or judgment by default, notifying plaintiff's counsel that hearing would
be sought on December 17; on October 19, 1970, counsel for an individ-
ual defendant filed interrogatories to the plaintiff, supported by certifi-
cate of service dated October 16, 1970; by letter dated November 10,
1970, counsel for this individual defendant advised plaintiff's counsel
that answers were due on November 3, 1970, noting that no request for
additional time had been received; on December 4, 1970, counsel for this
individual defendant moved to dismiss the complaint due to wilful fail-
ure of the plaintiff to respond to his interrogatories, also specifying
hearings scheduled on December 16, 1970; finally, answers to the inter-
rogatories were filed with the clerk of the trial court on December 21,
1970, supported by certificate of service by mailing on December 16th.
After a hearing, the trial court sustained the motions, dismissing the
complaint as to all parties on March 1, 1971. In affirming this ruling
by the trial court, the court of appeals (two judges dissenting), speaking
through Presiding Judge Jordan, said, "There is nothing in the record
to excuse the failure to serve answers as required by law, or to show that
the plaintiff, through counsel, sought by authorized action to obtain a
delay or extension of time in which to serve answers."2 2

210. Id. at 114, 186 S.E.2d at 462.
211. 124 Ga. App. 728, 185 S.E.2d 777 (1971).
212. Id. at 729-30, 185 S.E.2d at 778.
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