REAL PROPERTY
By ROGER D. GROOT*
INTRODUCTION

There were approximately one-hundred cases involving real property
decided during this survey period. For purposes of discussion, these
cases have been divided into two major categories: Public Rights and
Private Rights. Each of these categories has then been further subdivided into general categories. Although every effort has been made to
categorize the cases as accurately as possible, there invariably are overlaps; these overlaps are hopefully compensated for by cross-references.
The statutory changes which involve real property make up the last
section of this survey.
PUBLIC RIGHTS

The Public Trust
In 1902 the Georgia Legislature passed an act which is presently
codified as sections 85-1307 to -1309 of the Georgia Code. In essence
thse statutes grant the bed of non-navigable tidal waters to the littoral
owners, 1 define navigability,2 and grant the foreshorel of navigable
tidewaters to the littoral owners.' These statutes became important in
West v. Baumgartner.' In that case the owner of littoral land brought a
criminal action under section 45-701 of the code' against citizens who
were fishing by hook and line in a tidewater slough. The fishermen were
acquitted and brought this civil action for false imprisonment and malicious prosecution. The crux of the case on appeal was whether the
prosecutor had probable cause to bring the criminal action. In the view
*
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I. GA. CODE ANN. § 85-1307 (Rev. 1970). The effect of this statute is to put the littoral owner
in the same position as a riparian owner as regards non-navigable water.
2. GA. CODE ANN. § 85-1308 (Rev. 1970). The test of navigability is phrased in terms of

carrying "freight in the regular course of trade." The "saw-log" test is specifically rejected.
3.

The foreshore is the area between the high and low water lines. BLACK'S LAW DICTIONARY

777 (4th ed. 1951).
4. GA. CODE ANN. § 85-1309 (Rev. 1970). For one effect of this statute, see Rauers v. Persons,
144 Ga. 23, 86 S.E. 244 (1915).
5. 124 Ga. App. 318, 184 S.E.2d 213, (1971), rev'd, 228 Ga. 671, 187 S.E.2d 665 (1972).
6. GA. CODE ANN. § 45-701 (Rev. 1957) makes fishing in the waters of another a misdemeanor.
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of the court of appeals the answer to this question depended on construction of the Act of 1902. Although the supreme court disagreed and
reversed on the probable cause issue, it is instructive to examine both
decisions as they relate to the Act of 1902.
In an extensive opinion, the court of appeals reviewed the historical
background of tidal-water ownership. According to the common law the
title to the bed of all tidal waters (to the high water mark) was in the
king, but every subject had the common right of piscary-the right to
take fish from those waters. Since this rule was clear when Georgia
adopted the common law, it became the law of Georgia, except that the
state was substituted for the king.
Generally, it would be said that the title held by the state in such
waters is to be held in trust by the state for all the people. Since the
state holds as trustee only, its ability to grant exclusive rights in such
waters is sharply circumscribed. 7 The court of appeals avoided dealing
with this public trust doctrine by stating that it was unnecessary to
decide if these were public trust lands because the Act of 1902 had been
made part of the constitution by the people.8 Of course, this is the
precise question that requires decision. There has always been in the
Georgia Constitution a prohibition against gratuitous donations by the
General Assembly.9 This constitutional section at least arguably includes the public trust doctrine. If that is true then the 1945 amendment
to the constitution validating the Act of 1902 is in derogation of a right
vested in the public' 0 and should be ineffective."
However, the court of appeals took a different tack. Having decided
that the public trust doctrine was not at issue, it looked at the specific
7. Illinois Cent. R.R. v. Illinois, 146 U.S. 387 (1892); Gould v. Greylock Reservation Comm'n,
350 Mass. 410, 215 N.E.2d 114 (1966). See generally Sax, The Public Trust Doctrine in Natural
Resource Law. Effective Judicial Intervention, 68 MICH. L. REV. 471 (1970).
8. GA. CONST. art. I, § VI, 1, provides: "The Act of the General Assembly approved December 16, 1902, which extends the title of ownership of lands abutting on tidal water to low water
mark is hereby ratified and confirmed." Arguably, this amendment refers only to GA. CODE
ANN. § 85-1309 (Rev. 1970). If the court of appeals was construing only GA. CODE ANN. § 851307 (Rev. 1970) in this case (see text following note 13 infra), then the amendment cannot aid in
avoiding the public trust doctrine as applied to non-navigable tide-waters.
11 (1945).
9. GA. CONST. art. VII, § 1,
10. The Act of 1902 was certainly designed to take away public rights. The statute was passed
to legislatively overrule Johnson v. State, 114 Ga. 790, 40 S.E. 807 (1902), which held that the
title of a littoral owner extended only to the high water mark and that the foreshore was "public
property." If the statute was passed in derogation of constitutionally vested rights, then a fortiori
a constitutional amendment attempting to validate the statute is in derogation of those rights.
II. This argument is more fully developed in C. LEAVELL, LEGAL ASPECTS OF OWNERSHIP AND
USE OF ESTUARINE AREAS IN GEORGIA AND SOUTH CAROLINA n. 73 (Institute of Government,
University of Georgia 1971).
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rights granted littoral owners by the Act of 1902. Section 85-1307 grants
not only the bed of non-navigable tidewaters to the littoral owners, but
also grants rights "for all purposes, including among others, the exclusive right to oysters, clams and other shellfish therein or thereon." 12
Section 85-1309 grants to littoral owners the "exclusive right to the
oysters and clams (but not to include other fish) ' "'3 in or on the foreshore of navigable tidewaters. Although the court of appeals did not
decide whether the slough in question was navigable, it apparently was
limiting its holding to section 85-1307. This holding was that said section granted a littoral owner no exclusive right to fish other than oysters,
clams, and other shellfish. Since the fishermen in West were fishing with
hook and line they were not taking shellfish and therefore there was no
probable cause for the criminal action.
The supreme court took a different view of probable cause and was
therefore able to reverse without construing the statutes. The opinion
of the high court does, however, refer to Rauers v. Persons4 and indicates that there is no right in the public to fish in any manner in nonnavigable tidewaters. If such were to become the absolute construction
of section 85-1307, then it is submitted that the section cannot stand in
the face of the argument outlined above.
Although not specifically a public trust case, Save The Bay Committee, Inc. v. Mayor and Aldermen a" has many of the same features and
will be considered here. In 1760 7 and again in 178718 the legislative body
of Georgia had passed legislation forbidding the conveyance of any
common areas designated on the original plan of the City of Savannah
except by an act of the General Assembly. The plaintiffs contended that
the area known as "Factors' Walk" in Savannah was shown on the
original plan as a common area and therefore title was in the public.
The defendant countered with a judgment rendered by the Superior
Court of Chatham County in 1888 confirming title to the disputed area
in defendant's predecessor. The supreme court stated that if this judgment were viewed as one decreeing title to common land to be in a
private party the judgment would be void; but if that judgment were
viewed as the result of a boundary dispute which merely located the
12. GA. CODE ANN. § 85-1307 (Rev. 1970).
13. GA. CODE ANN. § 85-1309 (Rev. 1970).
14. 144 Ga. 23, 86 S.E. 244 (1915).
15. Rauers specifically holds that GA. CODE ANN. § 85-1309 (Rev. 1970) vests title to the
foreshore in the littoral owner. Thus that section clearly falls within the public trust argument.
16. 227 Ga. 436, 181 S.E.2d 351 (1971).
17. Act of May I, 1760, Colonial Assembly of the Province of Georgia.
DIGEST OF THE LAWS OF GEORGIA 121-22 (Marbury & Crawford 1802).
18.
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boundary between private and common land so that its effect was
merely to give the private party what he already had, it would be valid.
Relying on the principle that a judgment should be upheld if possible,
the court adopted the latter viewpoint and sustained title in the private
party. This decision led to the additional problem that the boundary
decreed by the 1888 judgment could no longer precisely be located on
the ground. It was therefore necessary to remand the case for a jury trial
on the issue of location.
In addition, the General Assembly had passed a statute 9 allowing the
governing authority of Savannah to convey streets to private parties
under certain conditions. The court examined a conveyance made under
this statute and decided that the words of the statute did not need to be
used in making the required findings. Thus a conveyance without the
statutory language was effective. 20
Eminent Domain
ProceduralCases
Citizens & Southern National Bank v. Fulton County2' presented the
court of appeals with a most difficult question. In that case a strip of
land was taken by special-master condemnation. The whole property
concerned was subject to a series of liens; the first lien was a security
deed for over one-million dollars. The special master found the value
of the strip taken to be $54,860 and this amount was paid into the
registry of the court. By agreement 22 of all parties concerned this sum
was disbursed to the bank and credited by the bank against the security
deed. The bank then foreclosed against the whole property and used the
proceeds of the sale to cancel the security deed.
Meanwhile other parties had appealed the award of the special master
to a jury. The bank then became concerned about section 36-615a of
the code which requires the "owner" of property to repay the excess of
the special master's award over the jury verdict. 23 This action was then

filed by the bank requesting a declaration as to the bank's status as
"owner" under section 36-615a.
19. Ga. Laws 1927, p. 1537.
20. Additional issues in this case are discussed at notes 77, 79, 85 infra.
21. 123 Ga. App. 323, 180 S.E.2d 905 (1971).
22. An agreement or judgment as to the interests of all condemnees is a condition precedent
to disbursement of the award by the clerk. GA. CODE ANN. § 36-616a (Rev. 1970).
23. The precise wording of the statute is: "if the verdict of the jury be less than the award of
the special master, the owner shall be bound to refund any excess paid to or received by him .
GA. CODE ANN. § 36-615a (Rev. 1970).
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The trial court held that the bank was an "owner," but the court of
appeals disagreed. Noting that the term "owner" is used differently than
terms such as "condemnee" or "parties" in the statute, and that the
word "owner" in common usage means one who owns property, but not
a secured lender, the court held that "owner" means one who holds
property as owner rather than one who holds only a security interest
therein. The result of this decision is to relieve the bank of reimbursement responsibility and place that burden on the grantor of the security
deed.
This is certainly a rational result. The bank is not unjustly enriched, 4
the funds have been used to better the economic position of the grantor,
the payment was for the benefit of the grantor, the secured party is in a
better position to deal with the security,25 and the grantor could protect
himself by the agreement allowing disbursement to the secured party. 6
Leach v. Georgia Power Co.2 and DeKalb County v. JacksonAtlantic Co.2" both involve the roles of the judge and jury in condemnation appeals. Leach was a chapter 36-6A (special master) condemnation; Jackson-A tlantic was a chapter 36-11 (assessor) condemnation. In
each case the ultimate decision was that all issues are appealable from
the decision of the initial awarding authority (special master or assessors), but that all issues except the issue of value are to be decided by
29
the judge. The jury receives solely the issue of value.
The right to appeal to the jury was also at issue in Howell Enterprises,
Inc. v. City of Atlanta ° and Housing Authority v. Mercer." In the
24. There is no unjust enrichment to the bank because the bank credits the account of the
debtor with the amount received. Thus the bank's economic gain equals its economic detriment.
25. For example, in this case the bank foreclosed before the jury trial. If the bank were
uncertain of the amount of debt it would be forced in many cases to delay foreclosure. This delay
could certainly operate to the bank's detriment.
26. This may be an overstatement. Section 36-616a placed a mandatory duty on the clerk to
pay the award upon proof of the interests involved. But the clerk may require the parties to
establish their claims before the court when the claims are conflicting. Thus the "owner" probably
could not require the bank to agree to assume the burden of refund, but where there is significant
danger of a refund being necessary it would appear that the claims are conflicting. In such a case
the court could simply refuse to establish the interests until after the jury's award has been made.
This may be the only proper solution in refund cases, for even though the "owner" is not placed
in a more perilous economic position (he has received a credit equal to the special master's award;
this is the same as if he had received the money itself), his practical position is jeopardized. If the
refund becomes due the "owner" is subject to a money judgment; if he had received the money he
could have held it as a reserve to pay the refund, but having received only a credit that possibility
is not open to him.
27. 228 Ga. 16, 183 S.E.2d 755 (1971).
28. 123 Ga. App. 695, 182 S.E.2d 160 (1971).
29. The value issue must go to the jury. GA. CODE ANN. §§ 36-614a, -1110, -601 (Rev. 1970).
30. 123 Ga. App. 767, 182 S.E.2d 331 (1971).
31. 124 Ga. App. 477, 184 S.E.2d 225 (1971).
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former the condemnor attempted to file an appeal thirteen days after
the special master's award was filed. The statute only provides ten days
so that the trial court obviously erred in allowing the condemnor to file.
In the latter case the condemnor had failed to make an unconditional
tender of the assessor's award. Such a tender is a condition precedent
to the appeal. 2
Appeal from the superior court to the appellate courts was at issue
in Norton Realty & Loan Co. v. Board of Education.3 3 There the
special master's award was appealed to superior court. As part of this
appeal the condemnee moved to dismiss the entire proceeding as ultra
vires. This motion was denied and the condemnee appealed to the court
of appeals. As there was no certificate of review, the appeal, of course,
would not lie.
To be distinguished is Leach v. Georgia Power Co.' In that case the
condemnee brought mandamus to require the special master to act as
though he were an auditor.3 The mandamus, as well as several collateral motions, was denied by the trial court. Condemnee then appealed
the denial of the mandamus and the denial of the collateral motions.
Since the mandamus denial was reviewable without a certificate of review, the collateral issues likewise became reviewable.
Valuation Cases
Admission into evidence of "comparables" as a method of establishing land value was a frequent issue in eminent domain cases. Error was
alleged in two general categories: first, that the evidence proferred was
not a sale of comparable property; and second, that the witness testifying as to the comparable in question was not properly qualified to testify
on that sale.
The court of appeals restated in several cases that the admission of
evidence as to a comparable parcel is within the discretion of the trial
judge.3 6 This rule means that the appellant will seldom prevail on his
claim of non-comparability. In Southern Natural Gas Co. v. Waters,37
32. Except in "quick-taking" under GA. CODE ANN. § 36-1303 (Rev. 1970). The condemnor
has no right of appeal to a jury under chapter 36-13. State Highway Dep't v. Thomas, 122 Ga.
App. 252, 176 S.E.2d 635 (1970).
33. 123 Ga. App. 620, 182 S.E.2d 185 (1971).
34. 228 Ga. 16, 183 S.E.2d 755 (1971).
35. He has no such duty. Id. at 21-22,183 S.E.2d at 758-59.
36. City of Atlanta v. Rackley, 125 Ga. App. 109, 186 S.E.2d 511 (1971); State Highway Dep't
v. Clark, 123 Ga. App. 627, 181 S.E.2d 881 (1971); City of Atlanta v. Layton, 123 Ga. App. 432,
181 S.E.2d 313 (1971).
37. 124 Ga. App. 45, 183 S.E.2d 45 (1971).
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however, the appellant was successful with such a claim. In Waters the
condemnee's witness had testified that the highest and best use of the
condemned land was as a residential subdivision; he then testified that
he based his estimate of value of the condemned land on the sales of
two other tracts. On cross-examination this witness testified that the two
parcels he had previously referred to were sold to a bank and automobile
dealership, that the highest and best use of those parcels was as commercial property, and that they were not comparable to the condemned
property. At this point condemnor moved to strike the witness' direct
testimony but was denied. The court of appeals noted that the admission
of comparables is within the discretion of the trial judge, but this discretion is subject to some limits. When the witness admitted that he had
based his opinion as to the value of the condemned property on noncomparable parcels, the condemnor should have been granted a new
trial.38
In City of Atlanta v. Layton3" and City of Atlanta v. Rackley40 the
condemnees themselves testified as to their opinion of the value of the
property taken and in both cases the condemnor appealed the admission
of such evidence on the ground that the witness had not established a
basis for the testimony.41 The testimony was held properly admitted in
both cases: in Layton because the condemnee testified that she had
looked at "hundreds of houses" over a six or seven-month period in an
attempt to find a replacement for the condemned property; in Rackley
because the condemnee testified that she had checked the sale prices of
similar houses in other areas.
In State Highway Department v. Howard" and City of Atlanta v.
McLucas43 witnesses testified as to their opinion of the value of the
property taken; in each case the witness based his opinion on the sales
of comparables, but the witness' information as to the sales prices of
38. The recitation of the testimony in the case is not verbatim. From that statement of the
testimony, however, it is possible to view the testimony given on direct examination as simply
bearing on the value of the condemnee's property with these commercial properties close by and
affecting the value of condemnee's property by making it a more desirable location for prospective
homeowners. If the testimony were directed at that point, then the comparability of the parcels
would be unimportant.
39. 123 Ga. App. 432, 181 S.E.2d 313 (1971).
40. 125 Ga. App. 109, 186 S.E.2d 511 ()971).
41. GA. CODE ANN. § 38-1709 (Rev. 1954). In State Highway Dep't v. Clark, 123 Ga. App.
627, 181 S.E.2d 881 (1971), a witness with twenty-years's experience in operating filling stations
was held to have sufficient basis to form an opinion as to the effect of a better highway on a filling
station business.
42. 124 Ga. App. 76, 183 S.E.2d 26 (1971).
43. 125 Ga. App. 349, 187 S.E.2d 560 (1972).
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the comparables was from third parties. The testimony was objected to
as hearsay and the court of appeals was again forced to reiterate the
applicable rule: a witness may testify as to his opinion of the value of
the property taken even though this opinion is based upon facts (sale
price of comparables) not within his personal knowledge, but a witness
may not testify as to correctness or existence of facts not within his
personal knowledge."
Absent other error, a verdict within the range of the evidence will not
be disturbed.4" But what of a verdict not within the range of the evidence? In State Highway Department v. Reese" the range of the evidence was $2550 to $13,113; the jury verdict was for $15,000. Condemnee filed a "Motion to Strike Excess Verdict," in effect a remittitur of
the amount over $13,1 13, and this "motion" was granted by the trial
court. The court of appeals reversed because the amount to be properly
written off could not be determined from the record. Thus it appeared
probable to the court that the jury either misunderstood the evidence
or was overcome by passion. Of course, to even reach the question of
remittitur, it was first necessary to find the verdict excessive. The court
of appeals stated flatly that "a value finding below or in excess of that
shown by the evidence is not authorized." 4 7 While this statement can be
supported by precedent," there is also ample authority the other way."
It would seem imperative that the rule be settled one way or the other
so that the parties and the trial judges of the state may make rational
decisions concerning appeals and new trial motions.
In City of Atlanta v. McLucas" the trial judge had instructed that
the value of the lessor's interest in condemned land was to be determined
by finding the value of the unencumbered fee and subtracting from that
amount the value of the lessee's interest. Although the court of appeals
found that the correct measure in such a case is the present value of the
right to recieve rents over the term of the lease plus the value of the
reversion, the trial judge was affirmed because his instruction was more
favorable to the condemnor-appellant than a correct instruction would
have been. 5
44. See State Highway Dep't v. Wilkes, 106 Ga. App. 634, 127 S.E.2d 715 (1962), for an
explanation of these rules.
45. State Highway Dep't v. Jernigan, 123 Ga. App. 393, 181 S.E.2d 287 (1971).
46. 123 Ga. App. 799, 182 S.E.2d 482 (1971).
47. Id. at 799, 182 S.E.2d at 483.
48. State Highway Dep't v. Smith, 120 Ga. App. 529, 171 S.E.2d 575 (1969).
49. State Highway Dep't v. Chance, 122 Ga. App. 600, 178 S.E.2d 212 (1970); Garner v.
Gwinnett County, 105 Ga. App. 714, 125 S.E.2d 563 (1962).
50. 125 Ga. App. 349, 187 S.E.2d 560 (1972).
51. Since no figures are given in McLucas the court's statement cannot be tested in that case.
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Loss of access rights as a compensable taking was the topic of State
2 There only part of the condemnee's
Highway Department v. Price.1
land was taken. The part taken, however, was taken for a limited-access
highway by a petition which condemned access rights to the highway.
The jury was instructed that the condemnee was to be awarded the fair
market value of access rights to the highway (as part of the actual
damages) and loss of access rights (as part of the consequential damages). The condemnor argued that this instruction allowed double damages, but the court of appeals disagreed. To reach that decision the court
looked first at State Highway Department v. Lumpkin;53 in Lumpkin
the supreme court had held that access rights were a property right, the
taking of which must be compensated. The court of appeals had later
refined Lumpkin in Klumock v. State Highway Department;" Klumock
held that loss of access rights was compensable, but only as an element
of consequential damages (damages to the remaining land). In this case
the court of appeals distinguished Klumock because the condemnation
petition there, unlike that in Lumpkin and the present case, did not
specifically condemn access rights.5
It is true, as the court of appeals pointed out, that "the condemnee
has suffered two distinct losses: He can't get on or across the new
highway and he can't get to his top 29 acres in any way.""8 The inability
of the landowner to get to his remaining land is undoubtedly and correctly seen as part of the consequential damages. Klumock specifically
recognized this when it stated that "[t]he easement of access to the
property . . . is not to be considered as having a separate value, independently of the property itself, but the property and the easement of
access are to be treated as parts of one and the same estate." 7 The
In general, however, it is certainly possible to have the opposite result. If the value of the leasehold
to the lessee is very small (because reserved rent is more than fair market rent) then the value of
the right to receive rents is very high. In such a situation the trial judge's instruction would be more
favorable to the condemnee. The fair market value minus value of lessee's interest measure is
usually applied to a short-term lease situation; the value of the right to receive rents plus value of
the reversion measure is usually applied in a long-term lease situation. L. ORGEL, VALUATION
UNDER EMINENT DOMAIN §§ 125, 126 (2d ed. 1953).
52. 123 Ga. App. 655, 182 S.E.2d 175 (1971).
53. 222 Ga. 727, 152 S.E.2d 557 (1966).
54. 119 Ga. App. 505, 167 S.E.2d 722 (1969).
55. The statement of facts in Klumock do not say that access rights were not specifically
condemned. In fact, if those rights are the subject of compensation they must have been condemned.
56. 123 Ga. App. at 656-57, 182 S.E.2d at 177. It would be impossible to have access rights to
the highway and not have access rights to the land retained. The converse is not necessarily true.
57. 119 Ga. App. at 506-07, 167 S.E.2d at 724, quoting Nelson v. City of Atlanta, 138 Ga.
252, 254, 75 S.E. 245, 246 (1912).
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question then becomes whether loss of access to the highway can be
treated differently. There can be no access rights in the abstract; access
rights have value only to the extent they increase the value of land to
which access is given. Thus there is no separate compensation for access
rights when the entire property of the condemnee is taken. In such a case
compensation is given for the value of the tract taken and that value
includes whatever value the access rights had.5" But in that situation
there is no other way to measure loss.59 In a case like Price there is
another way to measure-what is actually lost is not the right to go upon
the highway from the land taken, but rather the right to go upon the
highway from the land remaining. Thus the Price situation should be
seen as involving only consequential damages, but both loss of access
to the property and access to the road should be considered in determining the diminution of value to the remaining land.6"
Several cases decided during the survey period were concerned with
various other aspects of consequential damages. The general measure
of consequential damages is the value of the remaining land before
taking minus the value of that land after the taking.6 The "before"
value used in this computation must not be inflated by consideration of
the proposed improvement." But the "before" value is not limited to
the value of the land as actually used, but rather the value at the highest
and best use to which the land could be put. The highest and best use
must be a reasonably certain one; it cannot be merely conjectural.63
While benefits accruing to the remaining land because of the improve58. Pye v. State Highway Dep't, 226 Ga. 389, 417, 175 S.E.2d 510, 530 (1970).
59. Quaere in such a case whether there is any element of value really attributable to access
rights.
60. Lumpkin involved the splitting of a tract by a limited-access highway. Thus the precise
question under consideration was loss of access to the highway and therefore to the separated tract.
Klumock apparently involved the same facts and the damages were classified as consequential. In
those cases, then it was the right to go upon the highway which was compensated as consequential
damages. Loss of all access to the retained tract must certainly be damage to that
tract-consequential damage. See also State Highway Dep't v. Howard, 124 Ga. App. 76, 183
S.E.2d 26 (1971).
61. State Highway Dep't v. Howard, 124 Ga. App. 76, 183 S.E.2d 26 (1971).
62. Id. But see note 63 infra.
63. Southern Natural Gas Co. v. Waters, 124 Ga. App. 45, 183 S.E.2d 45 (1971); State
Highway Dep't v. Hodges, 123 Ga. App. 806, 182 S.E.2d 485 (1971). But see State Highway Dep't
v. American Oil Co., 125 Ga. App. 260, 187 S.E.2d 303 (1972), in which the court approved an
instruction allowing the jury to consider the uses of the land after the improvement as the highest
and best uses. Not only does this instruction inflate the "before" value in a forbidden manner (see
text at note 62 supra), but it also gives the condemnee the value of consequential benefits. Consequential benefits are to be deducted rather than added to consequential damages. See text at note
64 infra. The case is wrong and unsupported by the cited authority.
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ment may be set off against consequential damages,64 the benefits must
be special rather than general benefits. In Williams v. State Highway
Department15 the entire front parking lot of a curb-type market was
taken, but the building was left intact. The condemnee argued that
testimony indicating that the condemnation and improvements had resulted in improved drainage in the area was inadmissible as demonstrating only a general benefit. The court of appeals held the testimony
admissible. The benefit is special even if it accrues to the area generally,
but general if it accures to the public generally."
Both State Highway Department v. Clark7 and Williams v. State
Highway Department" were concerned with the taking of business properties. In Clark there was a partial taking of a lot upon which there was
a combination grocery store, filling station, and house. The condemnee
was the owner of the property, but he had it leased to another. The
condemnee had an agreement that the lessee was to sell only condemnee's petroleum products. The court of appeals, in the face of the exclusive agreement, held that an instruction allowing "value peculiar to the
owner" instead of fair market value was unauthorized. The court then
went on to authorize consideration of the profits from the property in
determining fair market value. In the business context, when there is
no evidence of peculiar value because of location, 9 peculiar value and
consideration of profits in determining market value would appear to
be the same.
Williams is similar. There the business itself remained intact although
part of the lot upon which it was located was taken. Thus the measure
of damages is the loss in value of the remaining land with damage to
the business admissible on the question of loss in value.
City of Atlanta v. Layton" involved a total taking; the damages in
issue are therefore the actual damages to condemnee. These damages
are normally measured by the fair market value of the property taken.
In Layton the court of appeals authorized the use of a mortality table
64. Bowen v. State Highway Dep't, 124 Ga. App. 720, 185 S.E.2d 626 (1971).
65. 124 Ga. App. 645, 185 S.E.2d 616 (1971).
66. The value in retaining this distinction is doubtful. As defined in this case, the only distinction between a general and special benefit is that a special benefit relates to specific land whereas
a general benefit does not. Since the question can only arise when the condemnee has retained land
which is benefitted by the improvement, the benefit will invariably be "special" and deductible from
damage.
67. 123 Ga. App. 627, 181 S.E.2d 881 (1971).
68. 124 Ga. App. 645, 185 S.E.2d 616 (1971).
69. 123 Ga. App. at 628, 181 S.E.2d at 883.
70. 123 Ga. App. 432, 181 S.E.2d 313 (1971).
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in conjunction with evidence that there was some income from the
property to arrive at fair market value.
Bowers v. Fulton County7 and Shelton v. Housing Authority72 raised
in the supreme court the question of compensability of the condemnee's
attorney's fees and litigation expenses. The court of appeals had previously held that these expenses were not compensable. Those decisions
have now been affirmed by the supreme court. The objections to these
decisions can be stated no better than by the following excerpt from
Justice Hawes' dissent in Bowers:
[R]eason and logic require the conclusion that compensation to a landowner for the taking of his property can never be "just and adequate"
unless he receives that sum which leaves him whole and undiminished
after the completion of the process of taking. But, an owner of property that has been condemned and who has had to go into court in
order to secure "just and adequate compensation" cannot in any sense
of the word be said to have been left whole and undiminished by the
process, if he has had to pay out of his own funds or from those
received as "just and adequate compensation" his attorney's fees and
expenses of litigation.73
It is only to be hoped that the legislature will recognize the effect of
these cases on the landowners of the state.
Zoning
Since the decision to zone or rezone is "solely within the discretion
of the . . . Commissioners . . . [slo long as the procedural requirements of the law are complied with, the courts will not undertake to
control the exercise of that discretion in the absence of a clear showing
of an abuse thereof."74 Thus attacking a zoning decision on the grounds
that it is an abuse of discretion is "waging an uphill fight."7 5
Because this is true, attacks on zoning ordinances are often addressed
to the procedural requirements. In DeKalb County v. Carriage Woods
Civic Association,76 certain property had been zoned R-100 (cluster
housing) in 1970. Plaintiffs alleged that this zoning was void under local
legislation requiring three weeks notice of the public hearing because the
71. 227 Ga. 814, 183 S.E.2d 347 (1971).
72. 227 Ga. 824, 183 S.E.2d 353 (1971).
73. 227 Ga. at 822, 183 S.E.2d at 351-52. The decisions in the court of appeals are discussed
in Groot, Real Property,Annual Survey of Georgia Law, 23 MERCER L. REV. 243, 264-65 (1972).
74. Barton v. Atkinson, 228 Ga. 733, 745, 187 S.E.2d 835, 844 (1972).
75. Id. at 746, 187 S.E.2d at 844.
76. 228 Ga. 380, 185 S.E.2d 752 (1971).
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notice in this case gave only eighteen days between notice and hearing.
Over a strong and well-reasoned dissent by Justice Grice the supreme
court held that section 39-1102 of the code was controlling. That section
states that when published notice is required "for 30 days, or for four
weeks, or once a week for four weeks" the key is to publish for four
successive weeks rather than for the specific number of days." Thus in
Carriage Woods publication was for three successive weeks and the fact
that less than twenty-one days notice was provided did not invalidate
the zoning ordinance.
Notice requirements were also at issue in Barton v. Atkinson.7" In
that case the zoning ordinance required that property owners within 300
feet of property to be rezoned were to be served by mail. One such
property owner was not so served but the defect in service did not
invalidate the rezoning as the property owner in question had received
the notice at the office of the zoning engineer and had waived mailed
notice.7"
Plaintiffs in Barton also sought to void the rezoning on other grounds.
The applicable local legislation required that certain departments of
local government' submit a report outlining the effect of proposed
rezoning on their areas of responsibility and that these reports "shall
be read at each public hearing."'" The reports were filed and read at the
public hearing of the planning board, but were neither read nor referred
to at the public hearing held by the board of commissioners. The supreme court first said that (1) the spirit of the law controls the letter,
and (2) if the legislative intent is vague, construction becomes necessary.
The legislative purpose was then found to be assuring that the public
officials had read 82 the documents in question so that they would be
aware of the results of rezoning. Since the only purpose was to inform
77. GA. CODE ANN. § 39-1102 is in the chapter of the code entitled "Judicial Sales." That
statute does state that it applies to certain enumerated situations "or others." As Justice Grice
points out in his dissent, the phrase "or others" should be controlled by the doctrine of ejusdem
generis and be restricted to judicial sale situatons not specifically enumerated,
But in Save the Bay Committee, Inc. v. Mayor and Aldermen, 227 Ga. 436, 181 S.E.2d 351
(1971), the ordinance required five-days notice before the hearing; only four-days notice was given
and the rezoning was therefore void.
78. 228 Ga. 733, 187 S.E.2d 835 (1972).
79. In Save the Bay Committee, Inc. v. Mayor and Aldermen, 227 Ga. 436, 181 S.E.2d 351
(1971), the ordinance required written notice to adjoining landowners. Such written notice was not
given to one landowner and the rezoning was void.
80. Reports were required from the public works department, the department of public health,
and the board of education. Ga. Laws, 1971, p. 3662.
81. Id.
82. The supreme court interpreted the words "shall be read" to mean "shall be read silently
by the commissioners." 228 Ga. at 741, 187 S.E.2d at 842. See note 83 infra.
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the officials and not the public, then the only effect of a failure to read
is to deny protestants the ability to buttress their arguments against
rezoning. Since that right is not "substantial" the statutory wording is
merely directory rather than mandatory. Therefore the reading of the
reports was unnecessary and the rezoning is valid.
It is submitted that this decision is wrong. If the only purpose of the
reading 3 requirement is to inform the public officials, the statute would
not require reading at a public hearing. The obvious purpose of requiring reading at a public hearing is so that the public may be informed.
It then follows that the legislature intended the public to be informed
so that they might have the information necessary to buttress their
arguments against the proposed zoning. The right to that information
thereupon becomes "substantial" and the statutory wording is therefore
mandatory.
The duty of the local legislature to act was discussed in Harrison v.
Arogeti8 4 The statutory framework involved in that case stated that the
board of commissioners "shall" act upon the planning commission's
recommendations concerning rezoning petitions. Further, the legislation
provided that similar votes of three of the five commission members
were required to constitute official action. In this case the planning
commission's recommendation was considered by only four of the commissioners and the vote was split two-two. The chairman thereupon
declared that the recommendation was defeated and refused to rehear
the matter. Plaintiff brought mandamus to require rehearing and was
successful. The statutory scheme outlined above clearly requires three
votes the same way to constitute official action; the action of the board
in this case was non-action. The statute requires action and the mandamus would therefore lie. 85
Moore v. Mayor and Council6 also involved statutory construction.
The zoning ordinance"7 of the city restricted a certain area to residential
83. The words "shall be read" surely mean "shall be read aloud." See, e.g., GA. CONST. art.
ll, § VII, VII, which provides that "[e]very bill, before it shall pass [the legislature], shall be
read three times .... " Certainly it has never been thought that this section means that the
legislators shall sit silently at their desks reading each bill three times.
84. 228 Ga. 55, 183 S.E.2d 761 (1971).
85. An improperly constituted local body has the power to act. In Save the Bay Committee,
Inc. v. Mayor and Aldermen, 227 Ga. 436, 181 S.E.2d 351 (1971), the local ordinance required
that all members of the zoning board of appeals be residents of the city. Even though two members
were not residents they were de facto members and the acts of the board were valid until their
ineligibility was judicially determined. Cf. GA. CODE ANN. § 89-101 (Rev. 1971).
86. 228 Ga. 619, 187 S.E.2d 531 (1972).
87. The court stated in this case "[t]he City of Statesboro does not have a comprehensive
zoning ordinance." No further mention of this is made, although the existence of a comprehensive
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purposes; it also allowed hotels and boardinghouses in the area. Plaintiff
had applied for a building permit allowing him to construct an apartment complex within this area. After several discussions with defendants
and changes of plans to satisfy them, the building permit was denied.
Plaintiff thereupon brought this mandamus action to require the issuance of the building permit. Although the supreme court found no authority defining the term "residential" as used in a zoning ordinance,
the definition of that term in restrictive covenant cases would include
apartments. The apartment complex was therefore within the statutory
definition and the defendants had a mandatory duty to issue the permit.,,
Determination of when construction becomes a non-conforming use
was at issue in Rainwater v. Coweta County Board of Zoning Appeals. 9
In that case the property was apparently in an unzoned area requiring
no building permit. Plaintiff had owned the property since 1961, but
began construction of a mobile home park during November of 1969.
Construction consisted of clearing, grading, and road installation. On
November 29, 1969 plaintiff entered into a contract to have a well dug.
On December 3, 1969 the property was zoned R-1 (excluding mobile
home parks). The well was finally dug in early December (after the
zoning ordinance); plaintiff then applied for septic tank permits, but was
denied and this action followed. The trial court directed a verdict for
defendants. The court of appeals held that at least a jury question had
been made out on the question of whether the expenditures in this case
were "substantial" enough to bring plaintiff within the rule that a nonconforming structure or use substantially completed before the passage
of the zoning ordinance is protected.'"
Springtime, Inc. v. Douglas County91 presented a somewhat similar
but much more difficult question. In that case the defendant owned
property upon which he operated a trailer park as a nonconforming use.
zoning plan is a necessary precondition to the constitutionality of zoning. Village of Euclid v.

Ambler Realty Co., 272 U.S. 365 (1926); GA. CODE ANN. §§ 69-802, -1207 (Rev. 1967).
88. The court did not mention the fact that the ordinance in question allowed hotels and
boarding houses. Presumably these exceptions would be grounds for an alternative holding that to
allow hotels and boarding houses but not apartments would be arbitrary and capricious.
89. 123 Ga. App. 467, 181 S.E.2d 540 (1971).
90. This rule is established in Craig v. City of Lilburn, 226 Ga. 679 177 S.E.2d 75 (1970).
Neither Craig nor Rainwater discuss the necessity for good faith on the part of the landowner. If
the zoning in Rainwater was valid at all, notice of the proposed rezoning would have been published
at approximately the same time as construction commenced. Most courts would require the landowner to be in good faith (without notice) in order to claim the non-conforming use. See, e.g.,
Town of Hillsborough v. Smith, 276 N.C. 48, 170 S.E.2d 904 (1969).
91. 228 Ga. 753, 187 S.E.2d 874 (1972).
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Defendant decided to expand his trailer park and applied for a building
permit. The permit was issued on May 27, 1971 in violation of existing
zoning. Defendant began construction immediately and the construction
came to the attention of the board of commissioners in July. A series
of communications followed in which the county officials demanded an
end to construction and defendant claimed the right to proceed. On
September 11, 1971 the county brought this action to enjoin defendant
and the injunction was granted.
The supreme court reversed the issuance of the injunction by finding
that the county had been guilty of laches in waiting forty-five days after
knowledge of construction to bring this action. There are also strong
indications in the opinion that the court viewed the county as estopped
to deny the validityof the building permit after defendant had relied on
it.92
Hopefully the court did not intend to rely on estoppel. Although that
doctrine is often applied when a landowner relies on a building permit
issued before the passage of the zoning ordinance," it has never been
applied when the issuance of the permit was ultra vires-i.e., in violation
of existing zoning. 4 The difference between the two cases is clear. In
the former the local officials have a duty to issue the permit, while in
the latter there is a duty not to issue it. Moreover, the permitee under
an invalid permit cannot rely on the permit, for violation of zoning
ordinances is a crime (misdemeanor) 5 and all persons therefore are
charged with knowledge of the ordinance.
Even though estoppel should be inoperative in the instant case, laches
is not precluded by the same reasoning. Laches does not focus on reliance on affirmative action (here reliance on the issuance of the permit),
92. The court stated: "In reliance upon the validity of that permit the defendant proceeded with
the construction." Id. at 757, 187 S.E.2d at 877. This is estoppel language.
93. Sakolsky v. City of Coral Gables, 151 So.2d 433 (Fla. 1963); Keenan v. Acker, 226 Ga.
896, 178 S.E.2d 196 (1970); People ex rel. Nat'l Bank v. County of Cook, 56 I1l. App. 2d 436, 206
N.E.2d 441 (1965); Rodee v. Lee, 14 N.J. Super. 188, 81 A.2d 517 (1951); Town of Hillsborough
v. Smith, 276 N.C. 48, 170 S.E.2d 904 (1969).
94. I E. YOKELY, ZONING LAW & PRACTICE § 9-6 (3d ed. 1965). An exception may arise
where the ordinance is ambiguous or the official issuing the permit seeks an official interpretation
which is later reversed. See, e.g., Crow v. Board of Adjustment, 227 Iowa 324, 288 N.W. 145
(1939); Township of Pittsfield v. Malcolm, 375 Mich. 135, 134 N.W.2d 166 (1965). The basic rule
should be firmly established in Georgia by cases holding that an estoppel cannot legalize or vitalize
what is declared illegal or void by the law. Northington v. Candler, 211 Ga. 410, 86 S.E.2d 325
(1955); Flournoy v. Highlands Hotel Co., 170 Ga. 467, 153 S.E. 26 (1930). See also GA. CODE
ANN. § 89-903 (Rev. 1971) which provides in part: "The public may not be estopped by the acts
of any officer done in the exercise of a power not conferred."
95. GA. CODE ANN. §§ 69-1212, -9903, -9904 (Rev. 1967).
96. GA. CODE ANN. § 102-105 (Rev. 1968).
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but rather on inaction (here failure to enforce the zoning ordinance). 7
Although the cases cited in support of the application of laches to this
case are slim support,"5 and although the facts make the application of
laches doubtful at best,99 it is at least theoretically possible to apply that
doctrine.
"Contract" or "conditional" zoning was at issue in Barton v.
Atkinson.'0 0 In that case a landowner had initially sought rezoning to
lower uses. Protest by neighboring landowners resulted in the approval
of the rezoning conditioned upon the petitioner agreeing to restrict the
property in question. The petitioner then filed a "declaration of restrictions" declaring the land restricted so that the full range of uses permitted by the rezoning would not be allowed. This declaration was formally
executed and recorded; it gave enforcement powers to the petitioner's
grantees and to Fulton County. The declaration also provided that it
could not be altered without the approval of the Commission of Fulton
County. The petitioner later sought an additional rezoning which would
lower the use even further and violate the covenants. Neighboring landowners protested the new rezoning request on two grounds: (1) that it
was in violation of the covenants, and (2) that the Fulton County Commission had not agreed to a change in the covenants and that change
was implicit in the rezoning. The supreme court made short work of
both arguments. First, the right to enforce the covenants was only in
the county and the petitioner's grantees. The neighboring landowners
therefore could not complain of the violation.' 0' Second, the application
for rezoning and approval of rezoning constituted an agreement between
petitioner and the county to change the covenants. In any event, the
court said that the covenants could not be binding on the county because
one commission cannot bind a later commission. If the covenants were
binding on the county then the 1968 commission would have contracted
away the legislative power of the 1971 commission.10 2
97. H. MCCLINTOCK, EQUITY § 28 (2d ed. 1948). There are cases similar to the instant case
in which both estoppel and laches are held unavailable. See, e.g., City of Raleigh v. Fisher, 232
N.C. 629, 61 S.E.2d 897 (1950).
98. None of the cases cited involve laches operating against a municipality.
99. The permit was issued on May 27, 1971. The chairman of the Douglas County commission
became aware of the construction "about the middle of July." On July 18, 1971 the commission
notified the permittee that he was in violation of the ordinance. Although suit was not filed until
September II, 1971, it would seem that the permittee's continuation of construction after the notice
of July 18 was a self-created hardship.
100. 228 Ga. 733, 187 S.E.2d 835 (1972).
101. See text at notes 202-04 infra.
102. The case is made much easier by the fact that all of the land was apparently still in the
hands of the petitioner. If part of the land had been conveyed subject to the covenants, then
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Dedication and Roadways
In Waldrep v. Hall County'03 the defendant landowner had blocked
a roadway upon his property. This roadblock was apparently located in
the county, but outside the city limits of Gainesville. Although part of
the length of the road is now within territory annexed by the City of
Gainesville, Hall County brought suit alleging that the entire length of
the road had been dedicated to the county.
On conflicting evidence, the trial court found for the county and
enjoined the defendant from blocking the road. Over defendant's claim
that the evidence was insufficient, the supreme court affirmed. Authorities are numerous that the two necessary elements of dedication are (1)
an intent to dedicate, and (2) an acceptance by the public authorities., 4
The acceptance, of course, may be manifested by continued maintenance activities. 0 The trial court had evidence that the road had been
used by the public since about 1938, that the county had graded the road
and built bridges since the 1940's, that the defendant had tendered a
deed of dedication to the county, but the county officials had never
accepted or rejected this deed. The supreme court found this evidence
clearly sufficient to authorize the verdict.
The defendant also made another argument. Dedication, if made at
all, became complete while the entire length of the road was under the
jurisdiction of Hall County. Part of the road was later annexed by the
City of Gainesville. Thus defendant argued that the city was a necessary
party to the litigation. The supreme court dismissed this argument with
the statement that "[n]o question as to duty to maintain such road is
involved, but solely whether there exists a public road."' ' Strictly
speaking, the court is correct that the city is not necessary to this litigation because it is possible to grant complete relief as between the defendant and the county without intervention by the city. A determination
arguably the grantees would have become assignees of the contract (covenant) and the rezoning
would be an unconstitutional impairment of a contractual obligation. U.S. CONST. art. I,§ 10.
See also Burger v. City of St. Paul, 241 Minn. 285, 64 N.W.2d 73 (1954). But see Grubel v.
MacLaughlin, 286 F. Supp. 24 (D.V.I. 1968).
103. 227 Ga. 554, 181 S.E.2d 833 (1971).
104. E.g., Chatham Motorcycle Club v. Blount, 214 Ga. 770, 107 S.E.2d 806 (1959); Tift v.
Golden Hardware Co., 204 Ga. 654, 51 S.E.2d 435 (1949). It also is apparently possible for a lessee
to dedicate part of his leasehold to a municipality and therefore be barred from participation in a
condemnation award. See DeKalb County v. Jackson-Atlantic Co., 123 Ga. App. 695, 182 S.E.2d
160 (1971).
105. Dunaway v. Windsor, 197 Ga. 705, 30 S.E.2d 627 (1944); Healey v. City of Atlanta, 125
Ga. 736, 54 S.E. 749 (1906).
106. 227 Ga. at 559, 181 S.E.2d at 836.
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that the road was dedicated to the county establishes the county's right
to have the road remain open and the injunction against defendant
should therefore issue. But by having the issue of dedication decided in
its favor, the county assumed a duty of maintenance.' 7 If this duty had
been established as to the whole length of the road before Gainesville
annexed any part of the road, then upon annexation Gainesville would
have automatically assumed the county's duty to maintain.' ° But surely
Gainesville cannot be bound by litigation to which it was not a party.
The practical effect of the failure to join the city, then, is to determine
only that the portion of the road lying within Hall County's jurisdiction
was dedicated.
Stanfield v. Brewton' involved dedication to subdivision owners
rather than to the public. In that case the owner-subdivider had filed a
plat showing lots, streets, and a river-front park. Several lots were sold
by reference to this plat; such sales, of course, dedicated an easement
to the grantee in the public areas (streets and park) although the fee
remains either in the grantor or in the abutting lot owners."' After
several lots !v.d been sold, the remaining portion of the subdivision was
sold to one Fitzgerald subject to the rights of the prior purchasers.
Fitzgerald then sold the remaining lots, but in the deeds to his grantees
reserved the right to use the park and rights of ingress and egress thereto.
Apparently the lot owners who purchased from the original subdivider had attempted to restrict the use of the park as to Fitzgerald's
grantees on the theory that Fitzgerald had reserved the right to use that
area in himself so his grantees did not obtain an easement therein.
Fitzgerald's grantees brought this action to enjoin the activities of the
original grantees and were successful in the trial court. The supreme
court affirmed. Once the plat is filed and lots are sold the rights in the
public areas are dedicated to lot owners and cannot be reserved by either
the original subdivider or one of his grantees. The rights obtained by
lot owners in such a situation are in the nature of easements appurtenant
107.

Georgia Ry. & Elec. Co. v. Tompkins, 138 Ga. 596, 600, 75 S.E. 664, 666 (1912): GA.

CODE ANN. § 69-303 (Rev. 1967).

108. See Commissioners of Polk County v. Mayor & Council, 110 Ga. 824, 36 S.E. 50 (1900):
Almand v. Atlanta Consol. St. Ry., 108 Ga. 417, 34 S.E. 6 (1899).
109. 228 Ga. 92, 184 S.E.2d 352 (1971).
110. E.g., Young v. Sweetbriar, Inc., 222 Ga. 262, 149 S.E.2d 474 (1966); Tietjen v. Meldrim,
169 Ga. 678, 151 S.E. 349 (1930). The dedication of such an easement to the lot owners does not
necessarily mean that there is also dedication to the public. Dedication to the public requires an
acceptance by the municipal authorities. See, e.g., Owens Hardware Co. v. Walters, 210 Ga. 321,
80 S.E.2d 285 (1954).
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and thus are inseparable from the dominant tenement-the lot.
A somewhat similar problem was considered in Fessenden v.
Parrigin." In that case the original subdivision was shown by a plat
dated 1894. This 1894 plat showed lot six and lot two as abutting tracts;
lot six was located directly to the south of lot two. The northern part
of lot six was shown as a street; lot two began at the northern edge of
this street. Lot six was conveyed to plaintiff's predecessor who resubdivided and eventually plaintiff became the owner of that part of lot six
which joined lot two. Lot two was also conveyed and resubdivided and
defendant became the owner of the southern (adjoining) part of lot two.
The street shown on the 1894 plat was never opened or used as a street
and was fenced as a part of plaintiff's lot from 1940 until 1969. In 1969
defendant entered and fenced to the center of that strip. Plaintiff then
brought this action in ejectment.
The supreme court held that defendant had no rights in the mapped
street because he was not a purchaser in the subdivision in which the
street was mapped. It then followed that defendant was a trespasser who
could be ejected on the strength of plaintiff's prior possession alone.
While the result is undoubtedly correct, there are several missing points.
The 1894 subdivision surely gave the owners in both lots two and six a
right to use this street regardless of where the fee reposed." 2 Failure to
open or use the street for seventy-five years must be an abandonment.
Therefore defendant had no right to use the street and a fortiori no right
to fence it. Defendant's only possible claim then is that as an abutting
landowner he had a fee interest in the street to the filum viae."I But
defendant does not have the fee to the center of the street because
plaintiff's chain of title clearly shows that each conveyance of her lot
included the fee to the whole street and defendant's chain shows that
he took only to the edge of the street.
Wallace v. City of Atlanta"4 presented no substantial difficulty. In
that case it was shown that in 1945 the plaintiff had deeded a strip of
land to the City of College Park for road purposes. The road was
established and maintained until College Park agreed to abandon the
strip as a road and quitclaim it to the City of Atlanta as part of an
airport. The City of Atlanta already had acquired all land abutting on
the strip from plaintiff's grantees. Plaintiff tried in this action to establish her title to the strip, but failed. There was no reversionary interest
111.
112.
113.
114.

228 Ga. 61, 183 S.E.2d 771 (1971).
See authorities note 110 supra.
R.G. Foster & Co. v. Fountain, 216 Ga. 113, 114 S.E.2d 863 (1960).
228 Ga. 166, 184 S.E.2d 576 (1971).
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in the deed conveying the strip to College Park; thus College Park took
a fee interest and could convey the same to Atlanta. Even if College
Park had only taken an easement through the original deed, it would
seem that plaintiff's grantees who abutted the strip would have had the
fee title and that title would have inured to Atlanta when it acquired
those properties. 115
The only real question presented by Wallace is the court's use of the
merger doctrine. The supreme court relied on the code" 6 for the proposition that when two estates in the same land unite in the same person
the lesser estate merges into the greater. Merger is simply inapplicable
here since the question is ownership of the same estate (fee simple) in
different tracts rather than different estates in the same tract." 7
Judicial Sales
There were only four cases specifically involving judicial sales during
the survey period, and only one of those was of particular importance.
Craig v. Arnold"' began as a proceeding to register a land title under
the Georgia Torrens procedure." 9 The applicant alleged that he held
title by prescription in that the land in question was bought in at a tax
sale in 1942 and had come to him by intestate succession. Other parties,
representing the tax-sale defendant, answered and prayed that title be
placed in them. The application was referred to an examiner who relied
on section 92-8315 of the code' to place title in the applicant. The
protestants made several objections to the examiner's report, but were
overruled by the trial court.
The supreme court reversed. Section 92-8315 only applies to a tax
deed "regularly executed at a valid and legal sale."'' A tax sale is not
a valid sale if the levy of the tax execution is excessive.' In this case
seventy acres were sold for a sale price of $600 to satisfy a tax levy of
115.
116.
117.

216 Ga. 113, 114 S.E.2d 863.
GA. CODE ANN. § 85-710 (Rev. 1970).
G. PINDAR, GEORGIA REAL ESTATE LAW & PROCEDURE

§§

7-123 to -129 (1971); S.

328-30 (1960). Merger would apply had the deed to
College Park granted only an easement. In that circumstance the quitclaim from College Park to
Atlanta would have conveyed Atlanta only an easement. Atlanta would then have held the easement by deed from College Park and the fee from ownership of the abutting properties. Merger
would then unite these interests. H. TIFFANY, REAL PROPERTY § 426 (abr. ed. 1970).
118. 227 Ga. 333, 180 S.E.2d 733 (1971).
119. GA. CODE ANN. tit. 60 (Rev. 1965).
120. GA. CODE ANN. § 92-8315 (Rev. 1961) allows a tax deed to ripen into prescriptive title
after seven years.
121. Id.
122. E.g., Marietta Realty & Dev. Co. v. Reynolds, 189 Ga. 147, 5 S.E.2d 347 (1939).
MITCHELL, REAL PROPERTY IN GEORGIA
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$22.60. There was no finding by the examiner as to the value of the
property at the time of the sale although the property was returned for
taxes at a value of $620 and there was evidence that the property was
worth $2500. Thus the case was ordered recommitted to the examiner
for value findings. Presumably, if those findings show a (gross) disparity
in value between the levy and the execution, the sale was void and title
will be placed in the tax-sale defendant.'
Keown v. Craig' and Union Camp Corp. v. Youmans'25 are both
based on the review of a trial court decision to allow certain property
to be sold. In Keown the property in question was part of an estate in
which the applicant had a life estate and the objector a contingent
remainder. The tract to be sold was separated from the rest of the estate.
The trial court found that it would be in the best interests of the life
tenant and the remaindermen if the property were sold and the proceeds
disbursed partly to the life tenant and partly held at interest until the
remainders vested. A single contingent remainderman objected on several grounds; but lost on each. It was not error for the trial court to
allow the sale even though the objector testified that the property was
worth more than the proposed sale price; evidence that the property
sometimes produced twenty-five dollars a month does not invalidate a
finding that the property produced no income; it was not error for the
trial judge to find that taxes were increasing even though there was no
evidence in the record to that effect. Finally, this was an equitable action
and the objector was not entitled to a jury trial.
Youmans is somewhat similar. In that case a guardian petitioned the
superior court in 1953 to allow the guardian to grant a lease of 1,650
acres of the ward's land. The petition set out at length the difficulties
of management -faced by the guardian, mounting losses from trying to
farm the land, and that the lease (with option to purchase) would be
advantageous in several specified ways. The superior court ordered the
lease made. Having reached her majority, the former ward brought this
action to set aside the 1953 judgment. After disposing of several technical preliminaries the court held that the trial judge was well within the
range of his discretion in issuing the 1953 judgment.
Jones v. Wilson2 6 simply reaffirmed existing law. Section 113-908 of
the code states that "[a]n order for sale or distribution granted by the
123.
paid at
124.
125.
126.

But the tax-sale defendant will be required to pay to the tax-sale purchaser the amount
the tax sale. Id. at 151, 5 S.E.2d at 350.
228 Ga. 194, 184 S.E.2d 583 (1971).
227 Ga. 687, 182 S.E.2d 468 (1971).
227 Ga. 360, 180 S.E.2d 727 (1971).
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ordinary . . . shall be conclusive evidence"' 7 of the necessity for possession by the administrator in order to pay debts. But Park v. Mullins'
had established that when the ordinary's order of sale is used as evidence
in an ejectment action against an heir-at-law, that order raises only a
prima facie case. Jones reaffirmed Park.
PRIVATE RIGHTS

Con veyancing
Contracts to Convey
The primary questions raised in these cases concern definiteness and
mutuality. Barto v. Hicks'29 was an interpleader case brought by a
realtor who held the earnest money. The primary question in the case,
however, was whether the contract to convey was enforceable. The purchaser was to finance by paying one-third of the purchase price in cash
and the "purchaser [was bound] to apply for and accept, if available, a
2/3 first mortgage loan with interest at the current prevailing
rate. ....,10The purchaser did apply for and was tendered a loan for
two-thirds of the purchase price at eight percent, but refused to accept
the loan.
As regards the financing term, the purchaser made two attacks: first,
that the "current prevailing rate" term was indefinite, and second, that
the "apply for and accept, if available" term made the contract nonmutual. The court had no difficulty with the first objection. It is common business practice to use such terms and in fact the use of such terms
is necessary in a time of fluctuating interest rates. The prevailing rate
is readily ascertainable and the term can be enforced.
The second objection was likewise treated as a question of no difficulty. Even though a contract to convey which contains a contingent
financing clause may be lacking in mutuality and therefore unenforceable, that rule cannot apply here for the financing was in fact tendered
to the purchaser in this case.' 3'
127. GA. CODE ANN. § 113-908 (Rev. 1959).
128. 124 Ga. 1072, 53 S.E. 568 (1906).
129. 124 Ga. App. 472, 184 S.E.2d 188 (1971).
130. Id. at 473-74, 184 S.E.2d at 190.
131. Contingent financing clauses in contracts to convey are a continuing problem. Although
the rules are less than clear because the cases fail to set out the financing terms in full, the primary
distinctions appear to be:
(I) if the contract places the obtaining of financing solely within the purchaser's discretion the
contract is unenforceable as lacking in mutuality. Wehunt v. Pritchett, 208 Ga. 441, 67 S.E.2d 233
(1951).
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The purchaser in Barto also attacked the contract on the ground that
the description was too vague for enforceability. Even though there
appeared to be error in the calls, the contract referred to a recorded
plat' 31 and gave the street address of the property in question.'3 3 Furthe house for a period
thermore, the purchaser had actually moved 3into
4
contract.
the
repudiate
to
attempting
before
The contract in Stevens v. Stevens 135 was also attacked as indefinite.36
The first attack was on the identity of the purchaser. The contract,'
which was in the form of a letter, read as follows: "Re: Estate of Robert
J.Stevens . . .I am authorized by Mrs. Stevens to agree to sell to the
Stevens family all of her interest in the estate of Robert J. Stevens
... .I'M The court held that the words "Stevens family" must refer
to the family of Robert J. Stevens. The identity of the purchaser is still
ambiguous at this point, but the seller testified that she had been dealing
with a certain member of the family concerning the sale of this property;
this evidence was sufficient to explain the ambiguity.
The second attack was directed at the description of the property. The
seller's position was that the contract only reached "her interest in the
estate" and that her intention was to sell the interest she had received
(2) even if the purchaser has a loan available, the contract remains unenforceable. F&C Inv.
Co. v. Jones, 210 Ga. 635, 81 S.E.2d 828 (1954).
(3) but the purchaser may waive the contingent financing clause and make the contract enforceable. Blower v. Jones, 226 Ga. 847, 178 S.E.2d 172 (1970), discussed, Groot, Real Property,
Annual Survey of Georgia Law, 23 MERCER L. REv. 243, 269 (1972).
(4) if the contract is keyed to the purchaser's ability to obtain a certain loan, the contract is
enforceable. Sheldon Simms Co. v. Wilder, 108 Ga. App. 4, 131 S.E.2d 854 (1963).
A similar problem was at issue in Clayton McLendon, Inc. v. McCarthy, 125 Ga. App. 76, 186
S.E.2d 452 (1971). In that case the contract was "subject to and contingent upon subject property
being served by the necessary storm and sanitary sewers. . . at acost to purchaser which purchaser
considers to be reasonable and economically feasible." Id. at 77, 186 S.E.2d at 453. The majority
of the court of appeals found this clause to make the contract unenforceable as lacking in mutuality. Whether the purchaser could make the contract enforceable by waiving this clause was not
discussed. Perhaps the purchaser's attorney should have used an option rather than a contract to
convey if he was in doubt as to the suitability of the property for the proposed purpose.
132. The reference to the plat, of course, makes the contract certain. Baker v. Lilienthal, 176
Ga. 802, 169 S.E. 28 (1933).
133. Such a reference alone is enough to make a contract certain. Silverman v. Alday, 200 Ga.
711, 38 S.E.2d 419 (1946).
134. The court used possession by the purchaser as establishing the certainty of the contract
both as to identity of subject matter and financing terms. The cases cited in support, however, all
involve purchasers still inpossession who are attempting to avoid payment on the contract under
which they entered. The basis of those cases is unjust enrichment and they are inapplicable here.
135. 227 Ga. 410, 181 S.E.2d 34 (1971).
136. This "contract" was actually an option; upon exercise it became a contract and as the
only terms are those in the option it will be called a "contract" in this discussion.
137. 227 Ga. at 410, 181 S.E.2d at 35.
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as year's support-a one-fourth interest in 87.75 acres. In actuality, her
total interest in the estate was an undivided one-fourth of 160 acres. The
court had no difficulty in holding that this term was not indefinite and
that the seller was required to convey her interest in the 160 acres.
It also appears from the fact stated by the dissent that the contract
in this case was a letter from the seller's attorney; the attorney had no
written authorization from the seller to contract as to the realty. The
majority did not treat this issue with particularity, but in an apparent
allusion to it stated that "[t]he defendant did not plead the Statute of
Frauds."' 38 Justice Felton in dissent urged code section 4-10511 and
Byrd v. Pihal40 as establishing that the contract to convey was unenforceable (even though in writing) because there was no written contract
of agency between the seller and her attorney. While the authorities
cited undoubtedly establish that position, the effect of failure to plead
the Statute of Frauds is determinative. Justice Felton's position was that
section 4-105 has never been a part of the Statute of Frauds and therefore need not be affirmatively pleaded, but can be taken advantage of
by motion to dismiss. The majority's reference to seller's failure to plead
the statute apparently establishes that section 4-105 must be affirmatively pleaded in defense. The majority appears to have the better position. The Civil Practice Act, of course, requires the Statute of Frauds
to be pleaded affirmatively. 4' Surely the words "statute of frauds" in
that statute are generic rather than specific.'
Bagwell v. Henson' was a contest between an optionee of personal
property and a grantee of real property. Plaintiff had sold certain buildings located on real property owned by Bagwell to Bagwell; the bill of
sale provided that plaintiff might repurchase the buildings at any time
in the future for $750. Plaintiff later offered to repurchase the buildings
but Bagwell put him off "until after Urban Renewal." Bagwell then
conveyed the realty and improvements to defendant by a deed reciting
only love and affection as consideration; Bagwell subsequently died. The
138. Id.
139. GA. CODE ANN. § 4-105 (Rev. 1962) provides in part: "The act creating the agency shall
be executed with the same formality (and need have no more) as the law prescribes for the execution
of the act for which the agency shall be created."
140. 165 Ga. 397, 141 S.E. 48 (1927). This case applies section 4-105 to situations in which
the "act for which the agency is created" is within the Statute of Frauds.
141.
GA. CODE ANN. § 81A-108(c) (Rev. 1972).
142. For example, the English Statute of Frauds required conveyances of land to be in writing.
This requirement is not in the Georgia Statute of Frauds, GA. CODE ANN. ch. 20-4 (Rev. 1965).
However, GA. CODE ANN. § 29-101 (Rev. 1969) requires a deed to be in writing. Surely section
29-101 is a statute-of-frauds provision even though not contained in the Statute of Frauds.
143. 124 Ga. App. 92, 183 S.E.2d 485 (1971).
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property in question was then condemned and plaintiff sought to participatein the condemnation award.
The court first found the option to be a personal undertaking. Thus
it existed only during the lives of the parties and was not violative of
the Rule Against Perpetuities.'"1 Since the option was exercised before
the death of Bagwell, it became an executory contract giving plaintiff
an equitable interest in the improvements at the time of exercise.'45
Plaintiff's equitable title to the improvements is thus superior to the
deed to defendant for defendant was not a bona fide purchaser and could
not prevail even by recordation.' 4 6 Plaintiff was entitled to participate
in the condemnation award to the extent of value of the improvements
minus the $750 contract price.
Deeds
As usual, the primary problems in deeds was the description of the
4 7 a single tract had been
land conveyed. In Leachman v. Patterson'
owned by one Donahoo. Donahoo conveyed one parcel from this tract
to Fowler. This parcel came to plaintiff by mesne conveyance. Each of
the three deeds to this parcel described one boundary as follows: "thence
48
westerly 752.9 feet; south 45 degrees, 36 minutes, 10 seconds west."'1
Donahoo also conveyed the adjoining parcel to Fowler; Fowler in return
gave Donahoo a security deed, and later reconveyed the parcel to Donahoo by quitclaim deed. Donahoo then conveyed this second parcel to
defendant. Each of the four deeds to this second parcel described the
boundary in question as follows: "thence 752.9 feet, south 45 .degrees,
36 minutes, 10 seconds west."' 49 Later Donahoo executed a "corrective
deed" to defendant which gave an entirely new description to the disputed boundary; this new boundary overlapped plaintiffis parcel.
Plaintiff then brought this action to quiet title and moved for summary judgment. The motion was denied. The supreme court held that
the summary judgment was properly denied because there was an issue
144. Arguably the court took a false step at this point. This is clearly a contract for the sale
of personal property; should it not therefore be controlled by the Uniform Commercial Code? GA.
CODE ANN. § 109A-2-107(l) (Rev. 1962). If so, plaintiff would have a "reasonable time" in which
to exercise the option and there is no rule-against-perpetuities problem. GA. CODE ANN. §§ 109A2-205, to -206(l)(a) (Rev. 1962).
145. Chatham Amusement Co. v. Perry, 216 Ga. 445, 117 S.E.2d 320 (1960).
146. Langdale Co. v. Day, 119 Ga. App. 210, 166 S.E.2d 646 (1969).
147. 228 Ga. 798, 187 S.E.2d 898 (1972).
148. Id.at 801, 187 S.E.2d at899.
149. Id.
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of fact-the location of the true boundary.
The result is wrong. As Justice Gunter's excellent dissent pointed out,
there can be no dispute over the effect of the original deeds from Donahoo to Fowler. Those deeds conveyed adjoining tracts and used the same
description of the boundary. When Fowler reconveyed the second tract
to Donahoo by the security deed and quitclaim deed he used the same
description and so reconveyed only what he had received. Therefore, the
only land Donahoo got back was what he had conveyed to Fowler in
the deed to the second tract. Thus when Donahoo conveyed to defendant
using the same description, defendant could not possibly have gotten
more than Donahoo had conveyed to Fowler and Fowler conveyed back.
Whatever the last deed from Donahoo to defendant purported to be, it
must be inoperative. It simply attempted to convey something Donahoo
didn't have. There can be no factual dispute.
In Pressley v. Jennings50 two deeds were at issue. The first was a 1909
deed of gift from Oliver to Echols. This deed was recorded in 1910. The
second deed was from Oliver's administrator to plaintiff in 1930. This
deed was recorded in 1969.
The first question was the sufficiency of the description in the 1930
deed. This deed described the land as a 17.15 acre tract "bounded as
follows: On the North West and South by lands of Earl Echols, Squire
Echols, Cora Echols, and Ida Bolton, and on the East by lands of Lou
Jennings. . . ." and made reference to a plat. The plat could not be
produced so the description was forced to stand or fall on the quoted
terms. The evidence showed that the tract in question was bounded by
the lands of those named in the description. However, the Echols and
Bolton land was actually on the north, east, and south of the locus, while
the Jennings land was on the west. This description was found to be not
indefinite as a matter of law'' so that the jury was authorized to find
that it described the land in question.
The court then addressed the question of whether the 1930 deed could
be effective since the 1909 deed was recorded before execution of the
later deed. The present recording act would appear to give the 1909 deed
priority;' the statute in effect in 1930, however, stated simply that
"[e]very voluntary deed or conveyance made by any person shall be void
as against subsequent bona fide purchasers without notice of such volun150. 227 Ga. 366. 180 S.E.2d 896 (1971).
151. The court distinguished Cross v. Nicholson, 211 Ga. 769, 88 S.E.2d 390 (1955), in which
the adjoining owners on two sides were reversed and one side was left undescribed.
152. GA. CoDE ANN. § 29-401.1 (Rev. 1969). This section provides that an earlier voluntary
deed achieves priority upon recordation as if it were a deed of bargain and sale.
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tary conveyance."'' The court held that the new statute would not be
applied retroactively and that "notice" in the old statute meant actual
notice rather than record notice. 54 The recording of the 1909 deed was
therefore of no effect against the 1930 deed. The trial judge was correct
in instructing that the 1930 deed would prevail if taken without actual
notice of the 1909 deed.
The plaintiff in Dodson v. Phagan55 had conveyed land to the defendant by a deed which recited as consideration "natural love and affection."'5 6 Plaintiff alleged that the actual agreement of the parties as to
consideration was the plaintiff would convey the land in return for
defendant's promise to pay the funeral expenses of plaintiff and his wife.
Plaintiff's wife had died and defendant refused to pay her burial expenses; this action was brought seeking damages for breach of defendant's
promise.
Although the supreme court noted in passing the rule that "[t]he
consideration of a deed may always be inquired into when the principles
of justice require it,"' 5 7 the court of appeals was reversed and plaintiff
was denied relief. The essential question was whether the code section
quoted above or the Parol Evidence Rule'58 would prevail. The decisive
question was the purpose for which the evidence of other than the recited
consideration was to be introduced. If the evidence is introduced to
prove that there was consideration other than that recited, then the
evidence is admissible.'59 If the evidence is introduced in order to impose
a different or new obligation upon the grantee, then the evidence is
inadmissible.1 0 Since the proffered evidence in this case was to impose
a new obligation upon the grantee, the evidence was inadmissible.
Ham v. Watkins'' simply held that an executor's deed could convey
153. This statute first appeared as section 2588 of the 1863 Code [adopted by Ga. Laws, 1860,
p. 24]. It was amended to substantially its present form by Ga. Laws, 1943, p. 400; it was repealed
by Ga. Laws, 1962, pp. 156, 427; it was then reenacted by Ga. Laws, 1964, p. 475.
154. Culbreath v. Martin, 129 Ga. 280, 58 S.E. 832 (1907).
155. 227 Ga. 480, 181 S.E.2d 366 (1971).
156. Id. at 480, 181 S.E.2d at 367.
157. GA. CODE ANN. § 29-101 (Rev. 1969).
158. GA. CODE ANN. § 38-501 (Rev. 1954).
159. For example, if the evidence is introduced to prove that a deed voluntary upon its face
was actually a deed of bargain and sale. See, e.g., Farrar Lumber Co. v. Brindle, 170 Ga. 37, 151
S.E. 923 (1930); Thompson v. Cody, 100 Ga. 771, 28 S.E. 669 (1897). The dissent fails to recognize
the difference between these cases and the cases cited in note 160 infra.
160.
Awtrey v. Awtrey, 225 Ga. 666, 171 S.E.2d 126 (1969); Cottle v. Tomlinson, 192 Ga.
704, 16 S.E.2d 555 (1941); Stonecypher v. Georgia Power Co., 183 Ga. 498, 189 S.E. 13 (1936).
161. 227 Ga. 454, 181 S.E.2d 490 (1971). But if an administrator c.t.a, has the authority to
sell granted by the will and she contracts to sell in her representative capacity, but cannot convey
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nothing if the will under which the executor was serving failed to give
the executor that authority.
Finally Costello v. Styles'62 examined the effect of section 38-637 of
the code; that section provides that a record title for forty years makes
out a prima facie case in actions respecting title to lands. In Costello
the plaintiff produced a forty-year chain of title and moved for summary
judgement. The defendant countered with a chain of title going back
more than forty years. In such circumstances section 38-637 can aid
neither party and summary judgment was properly denied.
Security Deeds
Although there were few cases involving security deeds during this
survey period, there was at least one very important case, White v.
Turbidy. 163 In that case plaintiffs purchased a tract of land and gave in
part payment a note and security deed. The note provided for an annual
payment of $3536, due on June 12, 1970 and each June 12 thereafter
until paid. The note further provided that if an installment were not paid
when due
the entire unpaid principal sum evidenced by this note, with all accrued
interest, shall, at the option of the holder, without notice to the undersigned [debtor], become due and may be collected forthwith, time
being of the essence of this contract. 64
The note also stated that principal and interest were payable in "lawful
money of the United States."'6 5
The first payment made on the note was by personal check on June
22, 1970. The creditor returned this check to the debtor and notified him
that acceleration had been declared so that the whole debt was due. The
debtor again sent the check to the creditor and it was again returned-this time relying on the "lawful money" clause of the note. The
creditor thereupon began to advertise the property and the debtor
brought this action to enjoin the sale. 66
The trial court granted a summary judgment for the creditor but the
supreme court reversed. The court first noted that forfeitures are not
marketable title, she is subject to an action for commission brought by a real estate broker. Smith
Realty Co. v. Hubbard, 124 Ga. App. 265, 183 S.E.2d 506 (1971).
162. 227 Ga. 650, 182 S.E.2d 427 (1971).
163. 227 Ga. 825, 183 S.E.2d 363 (1971).
164. Id. at 826, 183 S.E.2d at 365.
165. Id.
166. The acceleration terms were apparently not in the security deed. In Georgia the inclusion
of the terms in the note alone is sufficient. Ward v. Watkins, 219 Ga. 629, 135 S.E.2d 421 (1964).
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favored and that any waiver of a forfeiture cannot be recalled. Lee v.
O'Quinn 7 is then relied on for the proposition that there can be no
automatic acceleration, but that notice of acceleration must be given to
the debtor. Since there was no notice of acceleration before the first
tender, the rejection of that tender on the ground of insufficiency was
ineffective. Since that rejection was ineffective, the tender was operative
and could not be later rejected by raising a new ground-the "lawful
money" clause.
Presiding Justice Mobley in dissent argued that the notice of acceleration problem is controlled by Delray, Inc. v. Piedmont Investment Co.'68
rather than Lee v. O'Quinn. The whole case, of course, turns on which
of these two cases controls. Lee involved two instruments: an installment land contract and a promissory note." 9 The note provided that
acceleration could be declared "at the option of the holder"; 7 0 the contract stated that upon five-days default the vendor could "declare the
entire balance . . .due and payable."' 71 It was held that these clauses
required the vendor to take affirmative action sufficient to put the
vendee on notice of his decision to declare acceleration. In Delray the
clause provided for acceleration at the option of the holder, but further
provided that all notice, except notice of the sale, was waived. There it
was held that notice of acceleration was unnecessary.
Since there was a specific waiver of notice in White, it would appear
that Presiding Justice Mobley is correct as a matter of precedent. 72
Nonetheless, it is submitted that the majority opinion should be the law,
at least as regards instruments which grant the creditor an option to
declare acceleration. When the creditor has such an option, the debtor
is unsure of how to proceed. The debtor cannot risk inquiry of the
creditor, the debtor may expend time and money seeking to cure a single
default only to discover that the whole debt has been secretly declared
in default, the creditor gains a crucial advantage in being able to wait
167. 184 Ga. 44, 190 S.E. 564 (1936).
168. 194 Ga. 319. 21 S.E.2d 420 (1942).
169. There were three separate acceleration terms in Lee: (I) a statement in the contract which
purported to detail the terms of the note: (2) the note itself; (3) the contract itself. The first of
these contained an express waiver of notice by the debtor, but that clause was not considered by
the court. The decision only relates to the "actual provisions of the note and contract." 184 Ga.
at 45, 190 S.E. at 565.
170. Id.
171. Id.
172. There are two cases older than either Lee or Delray which appear to hold that notice of
acceleration is required, but the terms of the instruments are not given in those cases. Harris v.
Powers, 129 Ga. 74, 86, 58 S.E. 1038, 1043 (1907): Pape v. Woolford Realty Co., 35 Ga. App.
284, 134 S.E. 174 (1926).
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until tender to make the acceleration decision, and enforcing a waiver
of notice term is generally to give effect to "boilerplate" which bears
no real relationship to the terms actually discussed by the parties. 173
I.D.S. Homes Corp. v. Lucas'7 4 was also decided by the application
of tender rules. In that case the plaintiff had given a note and security
deed to cover the cost of a home constructed for plaintiff by defendant's
assignor. Plaintiff' 7 5 paid approximately two-thirds of the debt and then
refused to continue payments on the ground that the home was defectively constructed.' The note was also usurious.'77
Defendant began foreclosure and plaintiff moved to enjoin the foreclosure. The injunction was issued over defendant's argument that
tender by plaintiff was a necessary precondition to the granting of the
injunction. The supreme court reversed the grant of the injunction. Even
if the home was defectively constructed there was not a total failure of
consideration and the plaintiff therefore had a duty to tender the
amount due before he was entitled to the injunction.'78 Likewise, tender
of principal is required before an action on a debt infected with usury
will be enjoined.' 79
Gill v. Myrick"" arose out of a complicated fact situation. One Williams had been the owner of realty and had executed a security deed
conveying that property to Gill. This security deed was recorded and
subsequently, by recorded instrument, was assigned to the bank. The
assignment was actually made to secure a debt owed by Gill to the bank,
but this fact did not appear of record. At this time, Williams contracted
to sell the reality to plaintiff and plaintiff contracted with the association
to partially finance this purchase. The association inquired of the bank
(the apparent owner of the security deed) as to the amount of debt
173. If the acceleration clause provides that acceleration is mandatory rather than optional,
only the last objection retains substance.
174. 228 Ga. 521. 186 S.E.2d 745 (1972).
175. The fact that the note and security deed had been assigned did not raise a holder-in-duecourse issue only because the court decided adversely to plaintiff on other grounds.
176. Caveat emptor would have no application here since the faulty construction claim is
against the builder rather than the vendor. See text at note 206 infra.
177. The interest rate was 12.1 percent. The allowable rate is nine percent. GA. CODE
ANN. § 57-101.1 (Rev. 1971).
178. Bower v. Certain-Teed Prods. Corp., 216 Ga. 646, 119 S.E.2d 5 (1961). There is, however,
a collateral rule that tender need not be made where an accounting is necessary to determine the
amount due. Southern Ry. v. Williams, 160 Ga. 541, 128 S.E. 681 (1925); Fletcher v. Fletcher,
158 Ga. 899, 124 S.E. 722 (1923); Wynne v. Fisher, 156 Ga. 656, 119 S.E. 605 (1923). While this
rule is not precisely applicable in Lucas, the situations are at least analogous. The amount actually
due is uncertain and tender should be excused.
179. Redwine v. Frizzell. 184 Ga. 230, 190 S.E. 789 (1937).
180. 228 Ga. 253, 185 S.E.2d 379 (1971).

MERCER LAW REVIEW

[Vol. 24

remaining on the security deed. The association was informed that the
amount was $6,600, but in fact it was much more. Upon the closing of
the Williams-plaintiff sale, the association sent a check for $6,600 to the
bank; the remainder of the association loan, plus cash from plaintiff,
was disbursed to Williams.
Unknown to plaintiff, the bank refused the association's check and
reassigned the security deed to Gill. Gill had now begun to advertise
pursuant to selling the property under a power of sale in the security
deed. Plaintiff brought this action against the bank, the association,
Gill, and Williams requesting several forms of relief. The trial judge
granted a temporary injunction against the sale and denied motions to
dismiss. These rulings came before the supreme court on a certificate
of immediate review.
The supreme court held that these facts presented a proper case for
interpleader. While there is no technical interpleader here because there
is no true "stake" involved, it is nonetheless clear that plaintiff had at
least a sufficiently pleaded claim against each party defendant to be able
to join each and avoid a motion to dismiss. Beyond the procedural
question, however, the lesson of Gill for property attorneys is clear-if
an existing security deed is to be cancelled by refinancing, insure that
such security deed is delivered up for cancellation when the payment is
made.
Prescriptive Rights
Adair v. Atlanta Jewish Community, Inc. 8 ' was concerned with acquiesance in a boundary line. Plaintiff brought an action to enjoin defendant's alleged trespasses. Defendant countered with allegations that he
had constructed a boundary fence more than seven years before this
action, and that this fence had remained as the boundary during the
seven-year period. Relying on section 85-1602 of the code, 82 defendant
moved for summary judgment. But acquiesance requires more than the
existence of a boundary; it requires that there have been an agreement
between the parties as to boundary location and recognition of that
boundary for seven years.8 3 Here the evidence showed no initial agreement and showed a continuing dispute over the boundary location. The
case was therefore an improper one for summary judgment.
181. 228 Ga. 422, 185 S.E.2d 921 (1971).
182. GA. CODE ANN. § 85-1602 (Rev. 1970) provides simply that "acquiesance for seven
years, by acts or declarations of adjoining landowners, shall establish a dividing line."
183. Catoosa Springs Co. v. Webb, 123 Ga. 33, 50 S.E. 942 (1905).
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Nor could the defendant obtain summary judgment on an adverse
possession claim. There was evidence that the agents of plaintiff had
used the disputed area during the seven-year period. If this evidence
were believed by the jury, defendant would not have the requisite exclusivity of possession.' 84 This conflict in the evidence precluded summary
judgment. 8
Pressley v. Jennings'86 also arose out of an injunction action. In that
case the plaintiff claimed title through a 1930 administrator's deed (recorded in 1969) and by possession since 1930. The defendants claimed
title as heirs-at-law of the grantees in a 1909 deed of gift which was
recorded in 1910. Since the case was submitted to the jury for a general
verdict, it is not clear whether the jury's verdict for plaintiff was based
on the deed or on adverse possession. The case does, however, establish
two principles. First, once an adverse possessor has achieved title by
prescription that title is good as against a later grantee of the former
owner even though the later grantee takes without record notice of the
adverse possession title.'87 Second, even though a deed may be defeasible
because of improper recordation, that deed may supply color of title for
adverse possession purposes. 88
Ham v. Watkins'89 reaffirmed the rule that a remainderman is not
entitled to possession until the termination of the preceding life estate,
and therefore adverse possession against the life tenant is not adverse
possession against the remainderman.
A prescriptive easement was at issue in Fulford v. Fulford 9 ° A directed verdict for the prescriber was refused by the trial judge and the
prescriber appealed. It is hornbook law that a prescription arises only
after the same way has been used for the requisite period.'' In this case
there was testimony that the way had been moved as much as fivehundred feet during the prescriptive period. The trial judge was therefore correct in refusing the directed verdict.
184.

The adverse possession claim was based on seven-years' possession under color of title.

GA. CODE ANN. § 85-407 (Rev. 1970). The possession is required to be "exclusive." GA. CODE

§ 85-402 (Rev. 1970).
185. Barnett v. Holliday, 228 Ga. 361, 185 S.E.2d 397 (1971) is the same.
186. 227 Ga. 366, 180 S.E.2d 896 (1971).
187. Id. at 370, 180 S.E.2d at 900.
188. There is no precise holding to this effect. However, the conclusion is necessary because
the supreme court approved instructions which would have allowed the jury to find (1) that the
administrator's deed was junior to the deed of gift, but (2) that plaintiff had title by seven years'
possession under color of title.
189. 227 Ga. 454. 181 S.E.2d 490 (1971).
190. 228 Ga. 772, 187 S.E.2d 867 (1972).
ANN.

191.

Follendore v. Thomas, 93 Ga. 300, 20 S.E. 329 (1893).
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Restrictive Covenants
The major restrictive covenant question before the courts during the
survey period was the effect of an oral promise by a grantor to restrict
other land. Westhampton, Inc. v. Kehoe"2 involved a 159 acre tract
divided into four sections. The first three sections to be developed were
all developed under restrictive covenants requiring minimums of $13,000
construction cost and 1300 square feet of floor space per home. Plaintiffs purchased lots in the first three sections after assurances by the
developer9 3 that the restrictions applicable to the first three sections
would apply also to the fourth section. The plaintiffs were also shown
plans of all four sections which apparently showed the fourth section
under the same restrictions as the other three. In fact, the later recorded
restrictions on the fourth tract required no cost minimum and a square
footage of only 1050. The developer then sold lots in the fouth tract to
one who began construction of homes smaller than 1300 square feet.
Plaintiffs brought this action to enjoin the developer and the grantee
of the fourth-tract lots from constructing homes containing less than
1300 square feet of floor space. An interlocutory injunction issued and
defendants appealed. The supreme court affirmed.'9 4 There was sufficient evidence to allow the interlocutory injunction 9 ' based on the
theory of implied reciprocal servitudes. This evidence is found in the
restrictions placed in plaintiffs' deeds, the general development scheme,
and the oral promises of the developer.' 96
Cato v. English'97 raised a slightly different question. In that case the
plaintiff purchased a subdivision lot from a developer who allegedly
promised that all the tracts within a certain area would be developed
into single-family residences. Plaintiff was also shown a plat with all
tracts so subdivided. However, the deed from the developer to plaintiff
apparently contained no restrictive covenants. The developer later
192. 227 Ga. 642, 182 S.E.2d 430 (1971).
193. The assurances were actually given by others. The court found these others to be the
apparent agents of the developer. The term "developer" is therefore used to describe both the
developer and his agents.
194. A similar result was reached in Regency Constr. Co. v. Gwinett County, 227 Ga. 798,
183 S.E.2d 382 (1971). There are so few facts in that case that it is not usable.
195. The burden of proof is much lighter for an interlocutory injunction than for a permanent
injunction. In order to obtain a permanent injunction in an implied reciprocal servitude case (and
thereby have restrictions judicially imposed on real property) the plaintiff must prove the existence
of the servitude "beyond a reasonable doubt." Atlanta Ass'n of Baptist Churches v. Cowan, 183
Ga. 187, 189, 188 S.E. 21, 22 (1936).
196. 227 Ga. at 646, 182 S.E.2d at 434. See generally Reno, The Enforcement of Equitable
Servitudes in Land: Part II, 28 VA. L. REv. 1067, 1083-84, 1092-93 (1942).

197.

228 Ga. 120, 184 S.E.2d 161 (1971).
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began the construction of multi-family homes on a tract within the area
in question. Plaintiff then sued the developer to enjoin the construction
and for damages. The developer moved for summary judgment, but was
denied and brought the case to the supreme court on a certificate of
immediate review.
The supreme court affirmed, but only reached the issue of damages.
The court relied on section 105-302 of the code which grants a cause of
action based upon wilful misrepresentation'9 8 to find an actionable case
in plaintiff. It then found that there was a genuine issue of fact which
would preclude summary judgment. Since the summary judgment was
properly denied on the legal claim, the court did not consider the propriety of equitable relief.
Justice Felton in dissent relied on the Statute of Frauds'99 as the basis
of his position that there could be no restriction placed on the tract in
question without a writing and therefore no relief was possible. This
position seems clearly erroneous. The majority did not decide that the
tract in question was subject to any restrictions, 00 but only that it would
be actionable fraud for the developer to have wilfully misrepresented to
plaintiff that there were such restrictions. Surely a writing is not required to establish a fraudulent statement.20 '
Proper parties to enforce restrictive covenants was the issue in Barton
2 02 There a developer
v. A tkinson.
had restricted his land in certain ways
in order to obtain particular zoning. In the restrictions the developer
gave enforcement power to his grantees and to the county. When the
developer later attempted to obtain rezoning, neighboring landowners
protested on the ground that rezoning would be in violation of the
covenants. It was held that these neighboring landowners had no enforcement power because they were not parties to the instrument and
they owned no part of the restricted land. 0 3 This holding is certainly
in line with the general law. 04
198. GA. CODE ANN. § 105-302 (Rev. 1968) provides in part: "Wilful misrepresentation of a
material fact, made to induce another to act, and upon which he does act to his injury, will give a
right of action."
199. GA. CODE ANN. § 20-401(4) (Rev. 1965).
200. The grant of an injunction would, of course, be a decision that the land in question was
subject to the restrictions. The recognition of damages for fraudulently representing that the land
was restricted has no such effect. See note 195 supra.
201. See, e.g., Fenley v. Moody, 104 Ga. 790, 30 S.E. 1002 (1898). 202. 228 Ga. 733, 187 S.E.2d 835 (1972).
203. Quaere whether this rule was applied in Floral Hill Memory Gardens, Inc. v. Robb, 227
Ga. 470, 181 S.E.2d 373 (1971). The court did not identify the plaintiffs in that case, but ruled
that they could enforce restrictive covenants in defendant's deed which limited the land conveyed
by that deed to cemetery purposes only.
204. On the question of conflict between zoning and restrictive covenants, see note 102 supra.
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Construction Defects & Caveat Emptor
In Amos v. McDonald'"5 the plaintiff contracted with the male defendant for the construction of a home on realty owned by the male defendant's corporation. The home was constructed, the property was conveyed to the feme defendant (wife of the male defendant), and the
property cum home was conveyed by her to plaintiff. Approximately
three years later the home was damaged by a fire caused by defective
construction of the chimney. Plaintiff sued both defendants on an implied warranty theory and sued the male defendant for negligent construction. The trial court directed verdicts for the defendants on both
counts and plaintiff appealed.
In considering the first count, the court of appeals capsulized the law
of Georgia regarding vendors of defective homes:
In Georgia no distinction is made between the sale of new and used
property. The doctrine of "caveat emptor" applies; agreements for the
construction of a house to be placed on the property . . . unless ex-

pressly exempted therefrom or unless they come under the collateral
agreement theory, where the deed contains no express warranty of
suitability for the use intended of structures placed thereon, with certain exceptions relating to fraud and misrepresentation .... 206
There being no implied warranty and no fraud or misrepresentation
in this case, plaintiff could not prevail against the vendor (feme defendant) or the builder (male defendant) on the warranty theory. The
builder, however, is liable for negligent construction so long as he is not
a vendor-builder. As the male defendant had proven at trial that he was
not a vendor, it was error to direct a verdict in his favor on the negligence count.
All other cases in this category can be tested against the statement in
Amos v. McDonald. In Little v. Merck 20 7 plaintiff-purchaser sued
defendant-vendor-builder alleging that there was a defect in the drainage. The contract to convey had provided for closing upon completion
of the house. By an oral agreement occurring between execution of the
contract and closing the parties had agreed to close, but further agreed
that defendant would solve certain drainage problems. Defendant did
some work after the closing, but the drainage problem persisted and
plaintiff brought this action.
Since there can be no negligence action against a builder-vendor, and
205.
206.
207.

123 Ga. App. 509., 181 S.E.2d 515 (1971).
Id. at 510, 181 S.E.2d at 517.
124 Ga. App. 73. 183 S.E.2d 234 (1971).
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since there is no implied warranty in the sale of realty, defendant urged
that there was no theory of recovery against him. He further urged that
all agreements between the parties merged in the deed, and that even if
the collateral agreement did not merge it was oral and made unenforceable by the Statute -of Frauds, and further that the agreement was not
supported by new consideration. The court of appeals nicely answered
each of these defenses; first, there was no merger in this case as it was
the intention of the parties that defendant perform certain duties after
delivery and acceptance of the deed;"0 8 second, even if the oral agreement
were within the Statute of Frauds, the agreement was fully performed
by plaintiff (paying the price and accepting the deed) and therefore the
doctrine of part performance was applicable;' 9 third, by closing before
completion the plaintiff supplied new consideration; and fourth, "the
doctrine of caveat emptor does not apply in a situation where the builder
is to perform work after the closing of the transaction."2 '
Hamilton v. Lockridge1 also involved a vendor-builder. In that case
the plaintiff-purchaser avoided the no-negligence and caveat emptor
rules by alleging that the defect in question was a latent defect known
to the vendor and unknown to the vendee, and that the vendor had made
wilful misrepresentations. Such allegations state a claim for relief.
The plaintiff in Welding Products v. Kuniansky2' 2 was not so fortunate. That case was a suit brought by a subtenant against a buildervendor who had constructed the building and sold it to another. The
vendee then rented the building to a third party who took plaintiff as a
subtenant. Although the defect would appear to be latent (the roof
collapsed), the complaint was grounded in negligent construction only
and the builder, by affidavit, testified that he had no knowledge of any
defects. The builder-vendor was not liable for negligence, and as no
material issue was raised as to his knowledge of latent defects, the court
of appeals found that summary judgment for the builder was correctly
granted.
Thus, the rules governing defects in the sale of real property, despite
Judge Deen's disagreement," 3 generally remain well settled. One excep208. E.g., Reynolds v. Wilson, 121 Ga. App. 153, 173 S.E.2d 256 (1970).
209. E.g., Pollock v. Morris Hyles Constr. Co., 114 Ga. App. 455, 151 S.E.2d 840 (1966).
210. 124 Ga. App. at 75, 183 S.E.2d at 236. The damages in such a case are measured by the
difference between the value of the house as is and the value of the house if the defect were
corrected. The cost of making the repair is evidence of this figure. Colbert Co. v. Newsom, 125
Ga. App. 571, 188 S.E.2d 266 (1972).
211. 123 Ga. App. 609, 181 S.E.2d 910 (1971).
212. 125 Ga. App. 537, 188 S.E.2d 278 (1972).
213. See the special concurrence in Amos v.McDonald, 123 Ga. App. 509, 511, 181 S.E.2d
515. 517 (1971).
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tion appears in cases discussing the statute of limitations. In Hamilton
v. Lockridge, 4 a latent-defect case, the court of appeals clearly held
that the statute of limittions began to run upon discovery of the defect.', 5
In Amos v. McDonald,t ' where the defect was also latent, the court of
appeals held that the statute of limitations began to run "when the
negligent acts were committed resulting in damage to the plaintiff ....
the owner, and not when a portion of the building collapsed." ' 7 These
expressions, although citing the same authority, appear to be in direct
2 18
conflict.
Cancellation of Instruments
Freeman v. Collins219 was an action by a married woman to cancel
deeds she had given to her son's corporation and the son's wife. The
220
action was based on the pre-1969 version of section 53-503 of the code
which states that a wife may not bind her estate by a contract of suretyship. The theory of the action in Freeman was that the deed to the
corporation was used by the corporation as security for a loan to the
corporation and was therefore void under section 53-503. In affirming
the denial of summary judgment for plaintiff wife, the court noted the
existence of several fact questions relating to the finding of a "scheme"
between the son, his corporation, and the lenders. It seems that the court
was correct in not granting summary judgment because there are at least
two fact questions in the case which are undetermined: (1) was this a
"contract of suretyship"; and (2) was the lender a bona fide purchaser
of the security deed from the corporation.2 21 Perhaps the court's search
for a "scheme" is intended to answer those two questions.
Tingle v. Harvill2 2 was before the supreme court again this year and
214. 123 Ga. App. 609, 181 S.E.2d 910 (1971).
215. Id. at 611, 181 S.E.2d at 911, citing Hunt v.Star Photo Finishing Co., 115 Ga. App. I,
153 S.E.2d 602 (1967).
216. 123 Ga. App. 509, 181 S.E.2d 515 (1971).
217. Id. at 511, 181 S.E.2d at517, quoting Hunt v.Star Photo Finishing Co., 115 Ga. App.
I,153 S.E.2d 602 (1967).
218. The conflict is solved as to a builder by GA. CODE ANN. § 3-1006 (Supp. 1971) which
provides an eight-year statute of limitations for defects in construction. The statute, by its terms,
begins to run upon "substantial completion" of the improvement. This statute will not be applied
retroactively. Jaro, Inc. v.Shields, 123 Ga. App. 391, 181 S.E.2d 110 (1971).
219. 228 Ga. 758, 187 S.E.2d 870 (1972).
220. GA. CODE ANN. § 53-503 (Rev. 1961), as amended, Ga. Laws, 1969, p. 72 prohibits a
married woman from binding only her tangible personalty as surety. GA. CONST. art. IV, § V,
still forbids the separate property of a married woman from becoming liable for her husband's
debts. Thus the Freeman result still will apply when the husband isthe principal debtor.
221. See Dotterer v. Pike, 60 Ga. 29 (1878).
222. 228 Ga. 332, 185 S.E.2d 539 (1971).
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was finally decided. The jury in Tingle was instructed on fraud, undue
influence, confidential relationship, disparity of mental ability, and disparity of value. It is not at all clear upon which ground the jury reached
its verdict, but that body found for the plaintiff-grantor. There was
sufficient evidence on all of these points to support the verdict. On
motion for rehearing the defendant-grantee raised the defense of ratification. He based this defense upon the fact that the deeds sought to be
cancelled contained an option in the grantor to repurchase or sell upon
the payment of certain sums. After the filing of the present suit, the
guardian of the grantor notified the grantee of her intention to exercise
the option to sell the property. Although the sale was never consummated, the defendant-grantee claimed that this action by the guardian
amounted to a ratification which made the originally impeachable deed
unimpeachable in equity.22 The court, stating that notification of the
intention of doing a thing is not doing that thing, held otherwise."2 4
Ratification requires an affirmative act and the court would apparently
require the affirmative act of actual exercise of the option in this case.
An instrument may be cancelled under section 37-710 of the code if
there is both disparity of mental ability and inadequacy of consideration. In Fender v. Fender"' the trial judge instructed that if the deed
were intended as a deed of gift and the grantor had the mental capacity
to understand the nature of her act, then the deed would be valid.
Although the judge also instructed on section 37-710 in case the deed
were found to be a deed of bargain and sale, plaintiffs objected to the
deed of gift instruction on the ground that it excluded from the jury's
consideration the inadequacy of consideration factor in section 37-7 10.
The court properly held that the deed of gift instruction was correct.
Were the court to have ruled otherwise every deed of gift would be
automatically suspect under section 37-710 and a plaintiff seeking to
cancel under that section would have his case half-proven by the very
fact of the transaction.
Several cases decided during the survey period sought cancellation of
instruments on the basis of fraud. The plaintiff grantor in Beckwith v.
Peterson226 alleged that his sister had presented him with a deed and a
security deed which he signed without reading; he further alleged that
this sister had helped him through school. The court viewed the second
223. Gibson v. Alford, 161 Ga. 672, 132 S.E. 442 (1926).
224. The affirmative defense of ratification was neither pleaded nor placed in issue by defendant. The court's discussion of ratification is therefore technically dictum.
225. 228 Ga. 202, 184 S.E.2d 590 (1971).
226. 227 Ga. 403, 181 S.E.2d 51 (1971).
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allegation as indicating that plaintiff was able to read. Since he did not
read the instruments and did not allege fraud preventing him from
reading, his complaint was properly dismissed for failure to state a
claim 227
In Harrison v. Harrison228 the husband, after separation from his wife
but before a divorce action was filed, conveyed the family home to his
sister. In the later divorce action this deed was ordered cancelled and
the home awarded to the wife as alimony. Such a cancellation is proper
when realty is conveyed to avoid a prospective or pending divorce action, but only if the grantee knows or has reason to know of the anticipated divorce.129 In this case there was a total absence of proof that the
sister knew of the impending divorce2 30 and the order cancelling the
deed was therefore erroneous.
Willingham v. Lee2 3' also involved a husband and wife. In that case
the proceeds from the sale of jointly-owned realty were used to purchase
realty taken in the name of the husband alone. The husband then transferred title to the wife to avoid his creditor. The creditor levied on the
property and the wife filed a claim. The trial court found that the deed
from the husband to the wife was made to defraud creditors and directed
that the fi. fa. proceed against the whole property. The court of appeals
found error; the trial court was required to determine if the wife had a
pre-existing interest. If she had such an interest then the deed from the
husband to the wife was fraudulent only to the extent it transferred his
interest to avoid his creditor, but was not fraudulent to the extent it only
transferred to the wife what she already owned in equity.
The incompetency or insanity of the grantor was also at issue in
227. Martin v. Alford, 214 Ga. 4, 102 S.E.2d 598 (1958); Adams v. Perry, 213 Ga. 479, 99
S.E.2d 881 (1957).
228. 228 Ga. 126, 184 S.E.2d 147 (1971).
229. Von Kamp v. Gary, 204 Ga. 875, 52 S.E.2d 591 (1949).
230. The case does not state whether the sister knew of the separation; nor does it state the
effect of such knowledge. If knowledge of separation were held to be sufficient knowledge to cancel
the deed, many people would be effectively precluded from selling or mortgaging their realty.
Nor does the case state whether the sister paid value. If she did not she presumably could not
prevail even if she had no knowledge of the divorce action. In Davis v. Leach, 228 Ga. 139, 184
S.E.2d 454 (1971), the husband and wife separated, but the wife continued to reside in the home.
The husband then sold the home to a third-party who gave value and was without actual notice of
the marital status of the husband and wife. The wife filed an action for alimony and a lis pendens
before the deed from the husband was recorded. In that case the supreme court held that the
grantee prevailed over the wife for he was a bona fide purchaser and was unaffected by GA. CODE
ANN. § 30-112 (Rev. 1969) since the wife filed for alimony only rather than divorce (with or
without alimony). See also text at notes 276-77 infra.
231. 124 Ga. App. 641, 185 S.E.2d 553 (1971).
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several cases. Ehlers v. Golding232 holds that opinion evidence of incompetency raises a jury issue but cannot support summary judgment for
plaintiff; the same opinion testimony will, however, also prevent summary judgment for defendant. It thus appears that summary judgment
is precluded to either side in an action to cancel on grounds of incompetency unless there has been a prior determination of incompetence.233
If there has been a prior determination of insanity or incompetence and
a guardian appointed, an instrument later executed is void. 34 But if
there has been a prior determination of insanity or incompetence and
no guardian is appointed, the defendant in a cancellation action is enti2 35
tled to prove sanity or competence.
Landlord and Tenant
Two interesting cases decided during the survey period explore the
difficult dividing line between leases and licenses. In Beckanstin v. Public Savings Life Insurance Co.236 the lease provided that "lessee agrees
not to sublet, transfer or assign said premises or any part thereof or
237
transfer or assign this lease without the written consent of lessor.1
The tenant life insurance company wholly owned a subsidiary fire insurance company. The officers of the two corporations were the same and
there was a service contract between them by which employees of the
life insurance company performed duties for the fire insurance company. At least some of these duties were performed upon the demised
premises. Upon this state of facts the landlord brought this action for
breach of lease but was subjected to summary judgment for the tenant.
The court of appeals, holding that the arrangement could not have been
a sublease or assignment to the fire insurance company because there
was no change in possession, affirmed. The decision is undoubtedly
correct.
Brown v. Wood2 38 was more difficult. In that case the owner of real
232. 227 Ga. 742, 182 S.E.2d 870(1971).
233. In the absence of a prior determination it would appear that opinion testimony is the only
available method of proof. This is illustrated by Darden v. Darden, 227 Ga. 647, 182 S.E.2d 480
(1971). in which the supreme court reaffirmed the rule that age alone is insufficient to establish
incapacity.
234. GA. CoDE ANN. § 20-206 (Rev. 1965).
235. Strickland v. Chewning, 227 Ga. 333, 180 S.E.2d 736 (1971).
236. 123 Ga. App. 626, 182 S.E.2d 167 (1971).
237. Id. at 626, 182 S.E.2d at 168. The lease provision uses the terms "lessee" and "lessor";
the court does likewise and yet defines the interest in the tenant as a usufruct. If that interest is in
fact a usufruct, then GA. CODE ANN. § 61-101 (Rev. 1966) would have prevented a transfer of
the tenant's interest even without the provisions quoted in the text.
238. 124 Ga. App. 500, 184 S.E.2d 661 (1971).
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estate had contracted with plaintiff by an instrument which allowed
plaintiff to install and service a coin operated laundry on the owner's
premises for a five-year period. This contract contained a clause making
it binding on the owner's assignees, was recorded, and was referred to
in the contract by which defendants purchased the premises from the
owner. The defendants then gave plaintiff notice to remove his machines
and when he failed to do so, defendants removed them.2 39 Plaintiff then
brought this action for an injunction 4 ' and damages. The trial court
found that the agreement was one for personal services and granted
plaintiff only a license to come upon the premises; the license was then
only valid between the plaintiff and defendant's predecessor. The court
of appeals, however, disagreed. Citing the code definition of the
landlord-tenant relationship (right to enter and use premises, fixed term,
monthly payment), 4 ' the court defined the plaintiff's interest as a usufruct. As defendant took with both actual knowledge and constructive
notice of plaintiff's interest he was bound to honor it.
Alternatively, the court stated that the interest in plaintiff was a
license, but a license which had become irrevocable as to the owner or
a purchaser with notice because plaintiff had entered and improved the
premises in reliance on the license. It seems that the license rationale is
the better of the two. A usufructuary interest would generally anticipate
both a definite area and exclusive possession; in this case it appears that
plaintiff had neither. Even the license theory, however, is not flawless
for the improvements normally anticipated in order to make a license
irrevocable are improvements so affixed to the realty that they cannot
be removed. 42 The only improvement made by plaintiff was the installation of coin operated machines; they were surely movable without extreme difficulty. 4 '
239. This action presumably made defendant liable for the damage to plaintiff's personalty
regardless of how the real-property interest in plaintiff is classified. See Maslia v. Hall, 121 Ga.
App. 740, 175 S.E.2d 48 (1970).
240. The trial court denied the injunction based on his finding that the plaintiff's interest
terminated upon sale of the premises to the defendants. The case was initially appealed to the
supreme court which transferred to the court of appeals after holding that it failed an equitable
case. Brown v. Wood, 227 Ga. 548, 181 S.E.2d 860 (1971).
241. GA. CODE ANN. § 61-101 (Rev. 1966).
242. Brantley v. Perry, 120 Ga. 760, 48 S.E. 332 (1904); Hiers v. Mill Haven Co., 113 Ga.
1002, 39 S.E. 444 (1901); Ainslie v. Eason & Waters, 107 Ga. 747, 33 S.E. 711 (1899). GA. CODE
ANN. § 85-1404 (Rev. 1970) is not precisely applicable as it refers only to parol licenses. Whether
the case law or section 85-1402 is applicable, the interest created is ch'aracterized as an "easement";
it is then said that one who takes with notice of the easement is burdened by it. If this were a true
easement, of course, notice would be immaterial. Reno, The Enforcement of Equitable Servitudes in Land: Part 1, 28 VA. L. REv. 951, 956-61 (1942).
243. Even if the impermanency of the improvements would prevent the creation of an irrevoca-
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J.H. Ewing & Sons v. Montgomery 4 demonstrates the extreme importance of careful and considered drafting. Montgomery owned a
shopping center in which he had three tenants whose lease provided for
a fixed monthly rental plus a percentage of annual gross sales over a
certain amount. Montgomery contracted to sell his shopping center to
Seventh-Seven, Inc., (hereinafter 7-7) by a contract which provided that
rent was to be prorated between Montgomery and 7-7 from the date of
closing. At the closing the parties entered into a rent distribution agreement which provided:
[AIl rents paid and/or accruing under said leases up to and including
this date belong to and shall go to Montgomery, and all rents paid
and/or accruing after this date shall go to [7-7] . . . All of said rents
on said leases . . . accrued up to and including this date, shall be by
J.H. Ewing & Sons delivered to Montgomery. .. and all rents accruing subsequent to this date shall be by J.H. Ewing & Sons delivered
to [7-7] .... 245
Ewing apportioned rent by determining the total amount of overage
due from a tenant from the rent year and then dividing that sum according to the proportion of the rent year each party owned the premises. 246
Montgomery claimed that the proper method was to divide the qualifying amount under each lease into increments representing ownership
during the rent year, then subtract this amount from gross sales during
the same respective periods and take the percentage. 47 7-7, on the other
hand, claimed that the businesses in question had not reached that
amount of gross sales which would trigger the overage provisions in the
leases while Montgomery still owned the premises. Therefore no overage had "accrued" while Montgomery was still the owner and he was
2 48
entitled to no overage.
ble license (easement), it would still be possible to characterize the interest created as "covenant."
Such a covenant would be enforceable in equity where the promisor's successor had notice of the
agreement. See generally Stone, The Equitable Rights and Liabilities of Strangers to a Contract,
18 COLUM. L. REV. 291 (1918).
244. 124 Ga. App. 836, 186 S.E.2d 335 (1971).
245. Id. at 837, 186 S.E.2d at 336.
246. Total sales for rent year, minus base sales = excess sales. Excess sales x percentage = excess
rent for rent year. Excess rent x the number of the months owned during rent year - 12 = excess
rent due this owner.
247. Base sales ; 12 = base sales per month. Base sales per month x months of ownership =
base sales for this owner. Total sales during this ownership, minus base sales for this owner = excess
sales. Excess sales x percentage = excess rent due this owner.
248. Total sales during months of ownership, minus base sales for rent year = excess sales for
this owner. Excess sales for this owner x percentage = excess rent due this owner. This method
will almost invariably yield the grantor no excess rent.
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The court of appeals took yet another view. Construing the word
"accrue," the court said both time and sales must be considered, for "it
is inescapable that each dollar of sales in every month of the rent year,
whether an 'excess' or a 'base' dollar, contributed as much to 'accrue'
'
The court-ofthe total 'excess' rent as any other dollar of sales."249
appeals formula then was to determine what proportion of total sales
for the rent year were made during each ownership period. This proportion is then applied to the total excess rent for the rent year to determine
distribution.250 While it would seem that the parties, if they thought
about it at the time of contracting, would have agreed on Ewing's
method of distribution, the measure adopted by the court is probably
the better interpretation of the language actually used.
The real value of this case is in making available four formulae for
determining distribution of excess rent. Presentation of these formulae
to the parties at the contract formation stage of the conveyancing transaction should lead to agreement on one of them, and the one agreed
upon can then be placed in both the contract to convey and the rent
distribution agreement.
The tenant's right to recover for personal injuries incurred by defects
in the premises was explored in Smith v. Smith.25 The back steps to the
premises were made of concrete blocks and one of the blocks had a hole
in it. This hole had existed for several months; the landlord had been
notified of the defect, but had failed to repair. Then while the tenant
was descending the steps one of the other blocks pulled loose causing
the tenant to slip and catch her heel in the pre-existing hole. This caused
her to fall and suffer injury. Relying on the rule that a landlord who
has been given notice of a patent defect and failed to repair becomes
liable for injuries caused by latent defects that inspection in connection
with the repair of the patent defect would have revealed, 52 the tenant
was allowed recovery. While the rule is a good one, its application in
this case is doubtful. So far as the opinion indicates, there was no
evidence that the step which pulled loose had given any indication of
instability so it is doubtful whether an inspection in connection with
249. 124 Ga. App. at 840, 186 S.E.2d at 338. The court also examined one of the leases which
provided that the excess rent was to be paid on a monthly basis, but adjusted at the end of the
rent year to equal the percentage of excess sales. The court correctly viewed this as yearly accrual
with a monthly provision for collection purposes only.
250. Total sales for rent year, minus base sales = excess sales. Excess sales x percentage = excess
rent. Total sales during this ownership i total sales for rent year x excess rent = rent due this owner.
251.
125 Ga. App. 257, 187 S.E.2d 330 (1972).
252. Canfield v. Howard, 109 Ga. App. 566, 136 S.E.2d 431 (1964); Simon v. Simmons, 36
Ga. App. 518, 137 S.E. 282 (1927).
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repair of the hole would have revealed the defect. The better theory
would be that the landlord had allowed a dangerous condition to exist
and that the tenant was not contributorily negligent in stepping into the
hole because she was reasonably prudent in attempting to regain her
balance.
Empire Shoe Co. v. Regal Shoe Shops253 presented the court of
appeals with a question of first impression. In that case Empire had
some years previously bought out Regal's shoe business, including good
will and apparently also had taken over Regal's lease. Empire alleged
that they had built the shoe business into a going concern, and, upon
attempting to renew their lease, found that Regal had obtained a lease
beginning at the termination of Empire's lease. Regal then brought a
dispossessory warrant proceeding against Empire.254 Empire attempted
to defend the dispossessory proceeding on the ground that Regal should
not be permitted, as a matter of equity, to come in with the new lease
after the business had been built up by Empire. The trial court held for
Regal on this point and appeal was taken to the court of appeals. The
court of appeals recognized the equitable position of Empire and indicated that Regal should be required to hold the new lease as a constructive trustee for Empire.25 But the trial court was affirmed because the
Civil Court of Fulton County, in which the dispossessory proceeding
was brought, does not have the power to grant affirmative equitable
relief pleaded by defendant.25 Presumably then, the dispossessory warrant should issue, but Empire can seek affirmative relief in the superior
court to have the constructive trust impressed on Regal's lease.
The second defense interposed by Empire was that Regal could not
bring a dispossessory proceeding against Empire because Regal was not
the owner of the premises. The court of appeals stated that this contention was meritless. If, as the citations of authority in the opinion seem
to indicate, the court is basing its decision on the rule that a tenant
253. 123 Ga. App. 796, 182 S.E.2d 796 (1971).
254. See text at notes 258-60 infra.
255. 123 Ga. App. at 798, 182 S.E.2d at 797, citing Fine v.Lawless, 139 Tenn. 160, 201 S.W.
160 (1918).
256. 123 Ga. App. at 798, 182 S.E.2d at 797. There are numerous Georgia cases so holding.
See, e.g., McLarty v. Springfield Life Ins. Co., 223 Ga. 707, 157 S.E.2d 735 (1967). The statute
involved in dispossessory cases, however, states that "[t]he answer may contain any legal or
equitable defense, or counterclaim." GA. CODE ANN. § 61-303 (Supp. 1971). By limiting the
remedial jurisdiction of courts which have the power to grant relief for plaintiff, this statute is made
pro tanto ineffective. The result is added expense, delay, and calendar crowding because the
defendant who has a good affirmative equitable defense is dispossessed in the civil court, but then
can bring his own equitable action in the superior court. Legislative attention should be given to
this problem.
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cannot dispute his landlord's title 57 then the court would appear to be
wrong. The application of that rule presupposes the existence of the
landlord-tenant relationship, but there was no showing of such a relationship between Regal and Empire.258 If the court meant that Empire
could not show the lack of a landlord-tenant relationship, then the court
has made a significant change in the law. 59 There is, however, a third
possibility. Regal had joined the holder of the legal title as an involuntary plaintifl 60 in the dispossessory proceeding. Thus the landlord was
a party to the action. If the court meant that since the landlord was
joined in the action, there was a proper plaintiff, then its result is correct, but its language is poor.
The landlord-tenant relationship in dispossessory proceedings was
also explored in Lee v. Peck.2 ' In that case the landlord had a tenant,
Cohran; Cohran's lease expired and the landlord commenced dispossessory proceedings against him. During the pendency of these proceedings, the landlord leased to Lee by an instrument which expressly gave
Lee the right to sublet. The term of Lee's lease began on a certain day
or when "the present tenant shall vacate the premises."2 ' Lee examined
the premises before the lease was to become effective and found Cohran
still in possession; thereupon Lee and Cohran agreed that Cohran
should become Lee's subtenant with a term to commence on the day
certain when Lee's lease became effective. Cohran paid the first month's
rent to Lee, who paid his rent to landlord. At the beginning of the second
month Cohran again paid his rent to Lee, but landlord refused to accept
257. Veazey v. Sinclair Refining Co., 66 Ga. App. 730, 19 S.E.2d 53 (1942); Wall Realty Co.
v. Leslie, 54 Ga. App. 560, 188 S.E. 600 (1936).
258. The exact status of Regal is unclear from the opinion. The legal title was in a trustee who
presumably was the landlord. Regal might have assigned or subleased to Empire when Empire had
earlier bought out Regal; in either case, at the expiration of Regal's original term, Regal no longer
had an interest in the property. Regal's interest must therefore be that of a new tenant. The rule
in Georgia has been that a tenant cannot bring a dispossessory proceeding against a previous tenant
holding over. Baxley v. Davenport, 75 Ga. App. 659, 662, 44 S.E.2d 388, 390 (1947). Nor does
there appear to be any question from the opinion that the situation involves a usufruct rather than
an estate for years.
259. GA. CODE ANN. § 61-303 (Supp. 1971) allows defendant to interpose "any legal or equitable defense." Surely that section was meant to carry forward the three defenses allowed under
former § 61-303 (Act of 1827, Cobb 902, as amended, Ga. Laws, 1966, p. 25) one of which was
that the relationship of landlord and tenant did not exist. See also Bashinski v. Swint, 133 Ga. 38,
65 S.E. 152 (1909); Sharpe v. Mathews, 123 Ga. 794, 51 S.E. 706 (1905). In fact, the court of
appeals reaffirmed the existence of this defense during the survey period. Dampier v. Bank of
Alapaha, 124 Ga. App. 618, 184 S.E.2d 693 (1971).
260. GA. CODE ANN. § 81A-l 19(a) (Rev. 1967).
261. 228 Ga. 448, 186 S.E.2d 94 (1971).
262. Id., 186 S.E.2d at 95-96.
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rent from Lee. Landlord also continued the pre-existing dispossessory
proceeding against Cohran. Lee then brought this action against landlord to enjoin the dispossessory proceedings, and for specific performance of the lease contract, but summary judgment was granted to landlord.
The court of appeals affirmed. Equity will not interfere with a dispossessory proceeding so long as the claim sought to be raised in equity can
be raised as an equitable defense in the dispossessory proceedings."'
Here Lee and/or Cohran could clearly interpose that Cohran was rightfully in possession under Lee and that there was no landlord/tenant
relationship between Cohran and the original landlord. Furthermore,
when Lee and Cohran agreed to the sublease, Cohran's possession became Lee's possession. Thus Lee is in possession under his lease and
there is no necessity for specific performance."
Two cases decided during the survey period involve questions of damage assessment in dispossessory proceedings. In Tate v. Nesbit265 the
"tenant" had been living in a garage apartment for forty dollars per
month. The premises upon which the apartment was located were sold,
but because of a dispute over his right to remove the apartment from
the realty the "tenant" stayed in possession. After judicial determination that the apartment belonged to the grantee of the premises, the
grantee, as landlord, brought a dispossessory proceeding against the
occupant, as a tenant-at-sufferance. The writ of possession issued and
the question of fair rental value was submitted to the jury upon opinion
testimony that the fair rental value was between seventy and ninety
dollars per month and upon the tenant's testimony that he had tendered
(but was refused) ground rent of twenty-five dollars per month. The jury
263. Ehrlich v. Teague, 209 Ga. 164, 71 S.E.2d 232 (1952); Hall v. Johnston, 206 Ga. 843, 59
S.E.2d 382 (1950); Flynn v. Merck, 204 Ga. 420, 49 S.E.2d 892 (1948). These cases were all decided
under the former GA. CODE ANN. § 61-303 which allowed only three legal defenses. The rationale
of the cases therefore was that equity would not interfere where there was an adequate remedy at
law. Now that passive equitable defenses are available in the dispossessory proceeding, the cases
apply a fortiori.
In Johnson v. Standard Oil Co., 125 Ga. App. 486, 186 S.E.2d 174 (1972), however, the court
of appeals approved the use of the declaratory judgment procedure not only to decide when in the
future a lease expired, but also approved the issuance of a prospective writ of possession. This is
at least very close to allowing the landlord to bring an equitable action when he had an adequate
remedy at law by way of a dispossessory proceeding.
264. Were this a proper case for specific performance, the tenant should be able to bring the
equitable action if the dispossessory proceeding were not in superior court. This is because he is
seeking affirmative equitable relief unavailable in the dispossessory proceeding. See note 256 supra;
cf Ehrlich v. Teague, 209 Ga. 164, 71 S.E.2d 232 (1952).
265. 125 Ga. App. 120, 186 S.E.2d 508 (1971).
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found fair rental value to be $12.50 per month.2 61 The court, although
noting that the jury may fix value lower than the lowest opinion, 67 found
this verdict to be palpably unreasonable under the evidence and sent the
case back to be retried. The dissent noted the same basic rule, but added
that the jury may apply its own knowledge and experience. 6 The $12.50
per month found by the jury to be rental value would return to the
grantee/landlord thirty percent per year on his investment. The jury,
applying the "common knowledge that any house and lot which will
return the full investment in five years is a good buy, ' 2 69 could have
applied this common knowledge in deciding upon fair rental value.
The second value case, Lary v. Gilmer,7 ° arose from the defendant's
attempt in a dispossessory proceeding to recoup part of the rent paid
and damages to personal property on the basis that the landlord's failure
to keep the premises in repair had given her less value than she had paid
and had caused damage to her property. While defendant undoubtedly
had a good counterclaim, she failed to prove it because, on the recoupment issue, she was never qualified as to her basis for forming an
opinion, 27' and, on the property damage issue, because she testified only
as to purchase price of the injured items without depreciation.
The remaining dispossessory proceeding case, Harmon v. W. James
Wilson & Associates, Inc., 272 illustrates that the new statutory framework for dispossession will be strictly construed. In that case the trial
court had applied section 61-304 of the code and ordered defendant to
pay all rent due into court and also to pay in rent as it became due. The
lease provided that rent was due on the first day of the month in advance. Defendant, claiming that the understanding of the parties was
that rent was to be paid between the first and tenth of the month, failed
to pay rent into court on the first. The trial court issued the dispossessory warrant and was affirmed. The court of appeals noted that the trial
court's order required payment in accordance with the terms of the lease
266. The actual award by the jury was for $25.00 per month, but the case was decided under
the former statutory procedure [GA. CODE ANN. § 61-3051 which doubled the damages assessed
against the tenant in a contested dispossessory proceeding. Act of 1827, Cobb 902, as amended,
Ga. Laws, 1947. p. 657.
267. The court cites Garner v. Gwinnett County, 105 Ga. App. 714, 125 S.E.2d 563 (1962).
Garner is a condemnation case but states the general rule for all types of cases. That rule, however,
appears to be changing in condemnation cases. See text at notes 45-49 supra.
268. The knowledge and experience of the jury is, of course, the operative consideration allowing the jury to disregard opinion testimony as to value.
269. 125 Ga. App. at 123, 186 S.E.2d at 509 (dissent).
270. 125 Ga. App. 604, 188 S.E.2d 432 (1972).
271. GA. CODE ANN. § 38-1709 (Rev. 1954).
272. 124 Ga. App. 760, 186 S.E.2d 149 (1971).
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and so long as the validity of that order was not attacked, the order
would be applied literally.
Cobb County Plaza, Inc. v. Johnny Walker, Inc.27 involved a lease
by which the landlord convenanted not to lease to a tenant operating a
men's store. The landlord did so and the original tenant sought an
injunction against both landlord and the new tenant. An injunction was
granted forbidding either defendant from operating a men's store, but
this grant was reversed as to the landlord because the landlord was not
forbidden by the covenant to operate a men's store itself; it was only
forbidden to rent to one who did. Although the plaintiff obtained his
relief in this case, stopping the operation of the other men's store, the
result seems overly technical. Presumably the landlord could now be
allowed to open its own men's store and not be subjected to injunction.
Such was most clearly not the intention of the parties.
Miscellany
McMillen Development Corp. v. Bull274 was the only surface water
case decided during the survey period. In that case the plaintiff brought
an action against his former upland neighbor alleging that the neighbor
had created artificial conditions which caused silt and mud to clog the
drainage across plaintiff's lower property. Since the "civil law" rule is
in effect as to surface water in Georgia, an upper owner has a duty not
to injure a lower owner by artificial changes in the flow of surface
water.27 Thus the trial judge was authorized to issue an interlocutory
injunction which required the defendant to prevent additional siltation
and clogging; this njunction included a mandatory order to defendant
to go upon the land of plaintiff to clean out the siltation and clogging.
Pealock v. Pealock27t arose out of divorce case in which the wife was
given the family home as alimony. The husband's mother (who was a
party in the original action) appealed on the ground that the property
upon which the home was located belonged to her. The evidence showed
that the mother had orally promised the land to the husband and wife,
that they had taken possession of it and installed valuable improvements, that the mother had stated to several persons that she had given
this land to the couple. There was also evidence contra, but the trial
273.
274.
275.

228 Ga. 159, 184 S.E.2d 467 (1971).
228 Ga. 826, 188 S.E.2d 491 (1972).
Gill v. First Christian Church, 216 Ga. 454, 117 S.E.2d 164 (1960); see generally R.
KATES, GEORGIA WATER LAW 210-12 (1969).
276. 227 Ga. 795, 183 S.E.2d 397 (1971).
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judge submitted the issue to the jury. Under Owens v. White2' 7 the jury
was entitled to find a perfect equitable title in the husband and wife, and
could therefore award the home to the wife as alimony.
LEGISLATION

Continuing where it left off last year, the General Assembly followed
up the Out of State Land Sales Act 78 with the Georgia Land Sales Act
of 1972.70 This Act, apparently directed at the North Georgia resort
developers, is in effect an anti-fraud statute. The basic operative term
in the act is "subdivision";"' a subdivision is one-hundred-fifty or more
lots to be sold under a common promotional scheme, and in which the
lots are not "fully developed lots."'" A developer desiring to promote
a subdivision must file an application for registration with the Secretary
of State. This application must include 28s inter alia, (1)name and address of the subdivider; (2) name and address of fee title holder; (3)
description of the property and a plat; (4) statement of encumbrances;
(5) statement of the terms and conditions of sale; (6) statement of applicable zoning; (7) a "proposed public property report";2 8 3 (8) financial
guarantees; and (9) title insurance or a certificate of title. The Act then
provides for acceptance or rejection by the Secretary of State 8 4 and
85
penalties for failure to comply with registration requirements.
The most important feature of the Act is the "proposed public property report." This document is similar to a prospectus in that it must
contain detailed information about the property offered for sale 80 and
must be given to the prospective purchaser before he signs a contract
277.

218 Ga. 1,126 S.E.2d 425 (1962). In that case it is said that:
An oral gift of land becomes complete and irrevocable when the donee takes possession of the donated premises and, on the faith of the gift, makes valuable improvements:
and, as against the donor and those claiming under him with notice, a completed gift of
land invests the donee with a perfect equitable title.
Id. at 5-6, 126 S.E.2d at 428: See also GA. CODE ANN. § 37-804 (Rev. 1962).
278. GA. CODE ANN. ch. 84-58 (Supp. 1971).
279. Ga. Laws, 1972, p. 638.
280. Id. § l(a).
281. Id. § 2(i) excludes "fully developed lots" from the operation of the Act. "Fully developed
lots," as defined in § I(g), are those with completed streets and utilities and with amenities either
completed or guaranteed by a bond.
282. Id. § 3(a)-(o).
283. Id. § 3(h). See text at notes 286-87 infra.
284. Id. § 4-7. If the application is accepted, the developer may state in advertising that
"Itihis subdivision has been certificated [sic] by the Secretary of State of Georgia." Id. § 8.
285. Id. §§ 13-15, 18.
286. Id. § 3(h)(l)-(8).
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to purchase. If the property report is not so given, the purchaser may
28 7
rescind the contract.
The Act makes selling lots subject to a blanket encumbrance unlawful
unless (1) the encumbrance can be partially released; (2) the title is
placed in a trust acceptable to the Secretary of State; or (3) a bond is
81
procured to indemnify the purchasers.1
There are two other salient features of the Act: first, the Act makes
advertising any improvement which does not exist in fact a felony;"9
second, it is a misdemeanor to make an unsolicited telephone call after
having made one such call and having been advised by the prospective
purchaser that he is not interested.9 0
The General Assembly also amended section 13-2015 of the code. The
new section 291 will allow state banks to lend up to ninety percent of
fair market value on amortized loans secured by real property held as
an investment. 92 The exclusion for "regular commercial transactions"
is also enlarged to $10,000 per single loan or two percent of combined
capital and surplus of the bank. 93 The new section also recognizes
mortgage guaranty insurance and allows one-hundred percent loans
when a mortgage guaranty company has committed itself to insure
twenty-percent of the principal balance for ten years.294
Section 91-804A of the code was also amended. The effect of the
amendment " is to diminish the requirement that public sale be held to
dispose of county-owned lands. Under the new scheme, whenever the
county-owned property is to be exchanged for property of an equal or
greater value, the fact of the exchange must be published before the
exchange, but no sale need be held.
The General Assembly continued its practice of enacting general legislation of limited effect 98 by amending section 24-2714 of the code so
that the clerks of superior court in counties having a population between
185,000 and 190,000 (according to the 1970 census) may now microfilm
2 7
real property records.
287.
288.
289.
290.
291.
292.
293.
capital
294.
loans.
295.
296.
297.

Id. § 3(h)(8). But this right may he waived. Id. § 8.
Id.§ 9.
Id.§ 15.
Id. § 16.
Ga. Laws, 1972, p. 556.
The old law limited such loans to eighty percent.
The old law limited the exclusion to $3500 and did not make reference to percentage of
plus surplus.
The new law also carries forward the exclusion for FHA-insured and VA-guaranteed
Ga. Laws, 1972, p. 560.
See annotation "Local Acts" to GA. CODE ANN. § 24-2714 (Rev. 1971).
Ga. Laws, 1972, p. 423.

