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INTRODUCTION

During the survey period there were approximately 245 cases in which
the Georgia appellate courts dealt with the general category of trial
practice and procedure. Most of these cases construed the Georgia Civil
Practice Act' (hereinafter referred to as the CPA), and the scope of this
article will deal only with these cases. For the sake of brevity, some of
the cases decided have been eliminated from this article as not being of
general interest. In addition, several of the CPA sections were amended
by the 1972 legislature, and these amendments will be noted.
The article will cover the cases in the general chronological order of
the sections of the CPA.
SCOPE OF

CPA

An interesting question involving the scope of the CPA was raised in
a contempt of court case and involved the question of whether or not
discovery is available to parties litigant in a contempt of court case. In
Hill v. Bartlett2 the appellant raised the point that this was not a suit of
a civil nature as contemplated by the CPA, and thus the appellee was
not entitled to discovery under sections 26-37 of the CPA. The court of
appeals held that a contempt proceeding is a suit of a civil nature and
thus the appellee was entitled to discovery under the CPA.
In two cases the appellate courts held that the CPA applied to the
Civil Court of Bibb County and the Civil and Criminal Court of DeKalb
County.'
In Gresham v. Symmers4 the supreme court held that, since the legislature had declared the Civil and Criminal Court of DeKalb County a
court of record, this automatically brought it under the provisions of the
* Assistant United States Attorney, Middle District of Georgia, Macon, Georgia; LL.B., Mercer University, 1968: Member of the Georgia Bar.
** Third-year Law Student, Mercer University.
I. GA. CODE ANN. tit. 81A (1967).
2. 124 Ga. App. 56, 183 S.E.2d 80 (1971).
3. Gresham v. Symmers 227 Ga. 616, 182 S.E.2d 764 (1971); Crosby v. Dixie Metal Co., 227
Ga. 541, 181 S.E.2d 823 (1971); Crosby v. Dixie Metal Co., 124 Ga. App. 169, 183 S.E.2d 59
(1971).
4. 227 Ga. 616, 182 S.E.2d 764 (1971).
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CPA and the legislature could not constitutionally thereafter, in the
same Act or a subsequently enacted law, vary the rules of practice and
procedure provided by the CPA by adding provisions to the Act relating
to the court's requiring defendants to file defensive pleadings sooner
than thirty days after service of the complaint on them.
In Crosby v. Dixie Metal Co.,5 after the supreme court held that the
Civil Court of Bibb County was a court of record, the court of appeals
likewise held that no ordinary action could be tried in that court prior
to the expiration of the thirty-day period given for serving an answer
under section 12(a) even though the Act creating the court provided
otherwise. The court held that the CPA acted as an implied repeal of
the provisions of this Act, specifying the appearance and answer date.
These cases show a step in the right direction to have courts such as
these proceeding under the CPA, and thus are promotive of efficient
justice.
Law and Equity
Even though the Georgia appellate courts continue to apply the CPA
consistently with its aims and objectives, they continue to distinguish
between legal and equitable actions, seemingly in contradiction of sections 1 and 2 of the CPA.
Such a case that points up this distinction was Wisenbaker v.
Leopard,6 which held that since no equitable feature was involved in this
case the supreme court had no basis for jurisdiction under the constitution (Ga. Code Ann. § 2-3704 (Rev. 1971)), and the case was transferred to the court of appeals. The court held that if the averments of
the petition do not make a case in equity, a prayer for equitable relief
would not make the case one in equity. The court of appeals also indicated its propensity for distinction between law and equity cases, but
solved the problem of whether it had jurisdiction by holding that since
the trial judge had applied equitable principles as distinguished from the
exercise of affirmative powers, the action could proceed in the lower
court as an action at law, so that appeal would lie to the court of appeals
and not to the supreme court.7
Thus the union of law and equity has not been accomplished by the
CPA, mainly due to the provisions of the Constitution of the State of
5. 124 Ga. App. 169, 183 S.E.2d 59 (1971).
6. 228 Ga. 91, 184 S.E.2d 346 (1971).
7. Leon Inv. Co. v. Independent Life & Accident Ins. Co., 123 Ga. App. 668, 182 S.E.2d 151
(1971).
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Georgia, 8 and the Georgia lawyers must proceed on appeal with this in
mind.
JURISDICTION AND VENUE

Questions of jurisdiction do not directly arise under the provisions of
the CPA. The CPA expressly excepts these areas.' There were some
eleven cases during the survey period which dealt directly with jurisdiction and venue.
PersonalJurisdictionand Venue
In last year's survey article, the case of Register v. Stone's Independent Oil Distributors, Inc.'" was discussed." In this case the supreme
court held that it was impermissible for a third-party plaintiff in one
county to implead a third-party defendant from another county and that
such an action must be brought in the county of the third-party defendant.
In Shell v. Watts,'2 the court of appeals relied on the holding in the
Register case and upheld the trial court's dismissal of one of the thirdparty defendants from the case since he was not sued in the county
where he resided.
In Taylor v. Malden Trust Co., " an action in the State Court of
DeKalb County, the defendant brought a third-party complaint against
several corporations, alleging that the third-party defendants were all
subject to the jurisdiction of the court since they had designated a certain individual at the First National Bank Building, Atlanta, Georgia,
as agent for service. The complainant moved to dismiss the third-party
complaint because on its face it showed a lack of venue in the State
Court of DeKalb County as to the third-party defendants. The motion
was granted by the trial judge.
The court of appeals held that it could take judicial cognizance that
Atlanta, Georgia, lies partly in Fulton County and partly in DeKalb,
but that it could not take judicial cognizance that the First National
Bank Building in Atlanta, Georgia, is located in the Fulton County part
8. GA. CONST. art. VI, § i,
IV.
9. GA. CODE ANN. § 81A-182 (1967).
10. 227 Ga. 123, 179 S.E.2d 68 (1971).
II. Weinberg, Trial Practice & Procedure, Annual Survey of Ga. Law, 23 MERCER L. REV.
196, 197 (1972).
12. 125 Ga. App. 542, 188 S.E.2d 269 (1972).
13. 125 Ga. App. 262, 187 S.E.2d 307 (1972).
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thereof and, accordingly, "the third-party complaint does not show on
its face that the State Court of DeKalb County does not have venue
jurisdiction thereof[;] ' 4 and the trial court erred in dismissing the thirdparty complaint.
In Gosser v. Diplomat Restaurant, Inc.'5 there was involved a thirdparty complaint against a non-resident on whom service was perfected
under the Long Arm Statute." The defendant had filed a third-party
complaint, seeking contribution against the third-party defendant. The
third-party defendant filed a motion to dismiss the third-party complaint, contending that the court had no jurisdiction since Ga. Code
Ann. § 24-113.1 (Rev. 1971), did not apply to third-party defendants
because the third-party plaintiff did not have a cause of action against
the third-party defendant unless and until a verdict and judgment was
rendered in favor of plaintiff against the defendant/third-party plaintiff.
The motion to dismiss was overruled by the trial court and certified for
review.
The court of appeals stated the general rule that the right of contribution from a joint tortfeasor not sued is a substantive right. The court
then turned to Professor Moore as to the application of section fourteen
of the CPA to this situation:
"Where the applicable state law permits contribution among joint
tortfeasors regardless of whether plaintiff has sued them all in the first
instance, it is clear that defendant can bring in other joint tortfeasors
in order to enforce his claim for contribution. The fact that contribution may not actually be obtained until the original defendant has been
cast in judgment and has paid does not prevent impleader; the impleader judgment may be so fashioned as to protect the rights of the
other tortfeasors, so that defendant's judgment over against them may
not be enforced until the defendant has paid plaintiff's judgment or
more than his proportionate share, whichever the law may require." 3
Moore, Federal Practice 574, § 14.11.11
and held that there was no valid basis in a case of this nature to disallow
utilization of the long arm statute in a third-party claim. The court
stated that:
The holding in Register v. Stone's Independent Oil, 227 Ga. 123, 126

(179 S.E.2d 68), that an action to recover contribution is in the nature
14.
15.

Id. at 263, 187 S.E.2d at 308.
125 Ga. App. 620, 188 S.E.2d 412 (1972).

16.

GA. CODE ANN. § 24-113.1 (Rev. 1971).

17.

125 Ga. App. at 622, 188 S.E.2d at 414.
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of an independent suit which can be maintained only in the county of
the residence of the alleged joint tortfeasor does not conflict with what
is here held. The effect of the Long Arm Statute is to place the venue
of the third-party complaint in the county where the tortious act occurred, thus making a non-resident tortfeasor amenable to suit in such
county. 8
In Stanfield v. Brewton19 the supreme court, relying on Ga. Const.
III (Ga. Code Ann. § 2-4903) held that defendantart. VI, § XIV,
appellant's plea to jurisdiction on the ground that he was a resident of
Tattnall County and not McIntosh County where the action was
brought had no merit. The other two defendants were residents of McIntosh, and the case was an equitable one and could be brought in any
county where a defendant resided against whom substantial relief was
prayed.
20 the court of appeals held it was error to direct
In Archer v. Parson
a verdict for the defendant based on his plea of jurisdiction founded on
lack of venue.
The defendant had moved from Hart to Richmond County to send
his children to school for a limited period but had applied for a tag in
Richmond County and had, under oath, given his residence as Richmond County. The court of appeals held this was sufficient to make a
jury question as to defendant's legal residence.
In Taylor v. Jones"' the court of appeals discussed Ga. Code Ann. 68514 (Rev. 1967), (dealing with service on non-resident motor contract
carrier), and Ga. Code Ann. § 24-113.1 (Rev. 1971) (Long Arm Statute) and held that the two non-resident defendants had not been properly served and sustained the attacks on the service.
In Del-Cook Timber Co. v. Brown2 the court of appeals held that
venue was proper in Wilcox County where the suit for trespass to property was brought against appellant, who had no office, agent, or place
of business in Wilcox County. The other defendant in the action was
from Wilcox County and, since the petition set forth a claim against the
defendants as joint tortfeasors, the venue was proper under Ga. Code
Ann. § 3-204 (Rev. 1962).
In Chamblee Construction Co. v. Pickett 3 the supreme court held
18.
19.
20.
21.
22.
23.

Id. at 623, 188 S.E.2d at 415.
228 Ga. 921, 184 S.E.2d 352 (1971).
125 Ga. App. 139, 186 S.E.2d 555 (1971).
123 Ga. App. 476, 181 S.E.2d 521 (1971).
124 Ga. App. 67, 183 S.E.2d 81 (1971).
227 Ga. 421, 181 S.E.2d 32 (1971).
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that the Superior Court of Cobb County did not have jurisdiction of the
equitable action since the only defendant against whom substantial relief
was prayed was a resident of Fulton County.
Subject Matter Jurisdiction
Cities Service Oil Co. v. Cronan"4 held that the Civil Court of Fulton
County has jurisdiction over property damages, and thus, under the
CPA, it has jurisdiction where that type action was raised as a counterclaim.
Empire Shoe Co. v. Regal Shoe Shops 5 held that the Civil Court of
Fulton County had no jurisdiction to grant affirmative equitable relief,
even where it is asserted as a defense (here constructive trust) since this
court has no equity powers.
In Berry v. Consumer Credit of Valdosta"6 the court of appeals held
that the plaintiff could not voluntarily reduce the amount of a sworn
statement of account in order to get the amount within the jurisdiction
of the Small Claims Court of Lanier County.
COMMENCEMENT OF ACTIONS, SERVICE OF PROCESS

There were approximately five cases decided during the survey period
dealing with commencement of action and service of process. Taylor v.
Kohlmeyer & Co.Y was a situation where plaintiff had filed a suit in
the Civil Court of Fulton County on July 22, 1970, which had not been
served on defendant until September 17, 1970. Defendant, in the meantime, had filed a suit against plaintiff based on the same transaction in
federal district court on August 17, 1970, followed by service on plaintiff
on August 18, 1970. The defendant had filed a motion for abatement
of the action in the state court based on the pendency of the suit in
federal district court. The court held that section 3 of the CPA clearly
establishes that a suit filed first, even though served last, is prior in time
and it was not error for the trial court (Civil Court of Fulton County)
to deny defendant's motion for abatement of the action in the state
court.
Hilton v. Maddox, Bishop, Hayton Frame & Trim Contractors,Inc."8
underscored the importance of assuring that a suit is served after filing.
24.
25.
26.
27.
28.

123 Ga.
123 Ga.
124 Ga.
123 Ga.
125 Ga.

App.
App.
App.
App.
App.

794,
796,
586,
493,
423,

182
182
184
181
188

S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d

484
796
694
509
167

(1971).
(1971).
(1971).
(1971).
(1972).
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The court held that under the CPA the mere filing of a suit, although
operating to commence an action under section 3 of CPA, will not toll
the statute of limitations. Section 4 provides that service should be made
within five days from the time of receiving the summons and complaint.
As to the effect of belated service (in this case the suit was filed
October 8, 1968, and not served until April 23, 1971), the court held that
since there had been a delay in obtaining service for a period of 2 /2
years and no prior effort was made to perfect it in a manner authorized
under Section 4(d)(l) of the CPA, and since the two-year statute of
limitations had run before any service was made, there had been such
laches as to authorize the court to dismiss the suit on the ground that
the action was barred.
In Southeastern Fidelity Insurance Co. v. Heard9 the court discussed
section 4(d) of the CPA and held that a mere typist is not a person on
whom service could be made that would bind the corporation. However,
the defendant has the burden of coming forward with evidence sufficient
to show that the person served is not its agent, and if this is not done
then it would be error to grant a motion to quash service.
Harris v. Harris0 was a divorce action in which the defendant filed
no defensive pleadings and the trial court entered an order granting final
divorce upon the evidence submitted as provided by law. The defendant/appellant contended that since she had made no appearance she
was entitled to notice of the day and time of trial other than that
afforded by posting of the court calendar.
The supreme court held that under section 5(a) of the CPA "the
failure of a party to file pleadings in an action shall be deemed to be
waiver by him of all notices, including notices of time and place of
trial."'" Although defendant apparently did not raise the point of no
default judgment in a divorce case, the court met this anyway and held
that:
This rule means no more than that in any divorce case where no
defensive pleadings are filed it is incumbent upon the trial court to hear
evidence in support of the plaintiffs grounds for divorce and make an
affirmative finding therefrom that the grounds are legal and are sus32
tained by proof.
In Walker v. Walker 33 the supreme court applied section 5(b) of the
29.
30.
31.
32.
33.

123 Ga. App. 635, 182 S.E.2d 153 (1971).
228 Ga. 562, 187 S.E.2d 139 (1972).
Id.at 563, 187 S.E.2d at 140.
Id.
228 Ga. 615, 187 S.E.2d 289 (1972).
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CPA and held that in a pending divorce action filed by the husband,
service upon his attorney of record of the defendant wife's answer and
cross-action (for alimony, among other things) in the manner provided
for in section 5(b) is sufficient service of the answer and cross-action.
The court held that the provisions of Ga. Code Ann. § 30-213 (Rev.
1969) requiring "personal service upon the husband in a suit for alimony
brought by the wife apply only to those cases where no divorce action
3' 4
is pending at the time such suit for alimony is filed.
The General Assembly amended the last sentence of section
4(e)(l)(iii) of the CPA, 35 which deals with service by publication, by
striking the last sentence of this subsection in its entirety and inserting
the following:
When service by publication is ordered, personal service of a copy of
the summons, complaint, and order of publication out of the State in
lieu of publication shall be equivalent to serving notice by publication
and to mailing when proved to the satisfaction of the judge or otherwise.
This change merely eliminates the requirement of proof to the judge
by affidavit. A whole new sentence was added to the subsection and
provides: "The defendant shall have thirty (30) days from the date of
such personal service outside the state in which to file defensive pleading." Section 4(i), dealing with alternative service, was amended3 1 to
add to the end of the second sentence of this section, which provides:
"Whenever a statute provides for another method of service, service
may be made under the circumstances and in the manner prescribed by
the statute," the following clause: "or under any other method prescribed by this Section."
An entirely new subsection was added at the end of section 4 to be
subsection (j),317 which provides as follows:
(j)The methods of service provided in this section may be used as
alternative methods of service in proceedings in the Court of Ordinary
and in any other special statutory proceedings, and may be used with,
after or independently of the method of service specifically provided
for in any such proceeding, and, in any such proceeding, service shall
be sufficient when made in accordance with the statutes relating particularly to the proceeding or in accordance with this Section.
34.
35.
36.
37.

Id.
Ga. Laws, 1972, pp. 690-91.
Id.
Ga. Laws, 1972, p. 692.
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PLEADING AND MOTIONS

The Georgia appellate courts continue to give section 8(a) of the CPA
an interpretation that the primary function of the complaint is notice
pleading rather than issue pleading and hold that a complaint should not
be dismissed for failure to state a claim unless it appears as a matter of
law, beyond doubt, that the plaintiff by competent evidence can prove
no set of facts in support of his claim which would entitle him to relief
and that in looking at the pleading it must be construed most favorably
toward the pleader."
In Bulloch County Hospital Authority v. Fowler,39 the court of appeals held that a petition or complaint brought under the provisions of
the CPA should be brief, containing a short and plain statement of the
claim upon which relief can be granted.
In Cox v. Travelers Insurance Co.'" the supreme court, applying the
CPA, held that a plaintiff may pursue any number of inconsistent remedies against the same person or different persons until he shall obtain
satisfaction from some of them.
In Miller v. Turner4 the supreme court held it was not error to
overrule a motion to strike an amendment to a complaint for injunction
and accounting on the ground that it added a count praying for legal
relief, which was incompatible with the original count praying for equitable relief since under sections 8(a) and 8(e)(2) of the CPA both legal
and equitable claims may be set forth in the same complaint as may
alternative allegations.
There were three cases which dealt with the requirement of section
9(b) requiring that in averments of fraud the circumstances of the fraud
must be stated with particularity, which is an exception to the general
notice pleading of the CPA.
In Candler v. Clover Realty Co. 2 the court of appeals held that,
although the CPA requires only a short and plain statement of the claim
showing the pleader is entitled to relief, there is an exception in the case
of fraud in that it is well-settled law that "[t]he complainant [must] show
38. Gill v. Myrick, 228 Ga. 253, 185 S.E.2d 72 (1971); Tri-City Sanitation, Inc.
Sanitation, 227 Ga. 489, 181 S.E.2d 377 (1971); Stevens v. Stevens. 227 Ga. 410, 181
(1971); Continental Inv. Corp. v. Cherry, 124 Ga. App. 863, 186 S.E.2d 301 (1971);
change Bank v. Wood, 124 Ga. App. 513, 184 S.E.2d 483 (1971); Bulloch County Hosp.
v. Fowler, 124 Ga. App. 242, 183 S.E.2d 586 (1971); Hamilton v. Lockridge, 123 Ga.
181 S.E.2d 910 (1971).
39. 124 Ga. App. 242, 183 S.E.2d 586 (1971).
40. 228 Ga. 498, 186 S.E.2d 748 (1972).
41. 228 Ga. 701, 187 S.E.2d 688 (1972).
42. 125 Ga. App. 278, 187 S.E.2d 318 (1972).

v. Action
S.E.2d 34
Cobb ExAuthority
App. 609,
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by specifications wherein the fraud consists."43 This has not been
changed by the CPA as further evidenced by Continental Investment
Corp. v. Cherry," which held that allegations of fraud must be specific
and factual as to the acts comprising the fraud, and only after this
statutory requirement of section 9(b) is met can the rule be applied that
a complaint will not be dismissed unless it appears the plaintiff would
not be entitled to relief under any state of facts that could be proved to
support the claim.
In Calhoun v. Herrin" plaintiff had sued three different individuals.
The issue was whether or not two of the defendants, who allegedly
owned the truck driven by the third defendant, could, at the trial of the
case, offer evidence that they, as the owners and employers, were a
corporation. The two defendants made a motion to be dismissed as
defendants. The trial court denied the motion and refused to admit the
evidence on the issue of corporate status on the basis that defendants
had waived this defense and were estopped to raise it because of their
failure to either plead or raise it on a pretrial motion.
The court of appeals, in attempting to classify this defense, held it was
not one that must be pleaded affirmatively under section 8(c) of the
CPA nor was it an issue which had to be raised by specific negative
averment under section 9(a) of the CPA, but that it fitted into the category of "mistaken identity." 4 The court held this appeared to be a
question for the jury, and since the CPA does not require that a party
must specially plead or raise by motion the defense, "You have the
wrong person," the trial court had erred in refusing admission of the
evidence concerning the corporation.
In Catalina, Inc. v. Woodward47 the question raised was whether or
not a motion for summary judgment should be overruled because it was
based on accord and satisfaction, which had not been specially pleaded
as required by section 8(c) of the CPA. The court followed its holding
in Phillips v. State Farm Mutual Automobile Insurance Co.,4" which
opinion quoted from Professor Moore and held that an affirmative
defense could be raised by a motion for summary judgment. The court
said:
The evidence on summary judgment shows that the appellee received
43.
44.
45.
46.
47.
48.

Id. at 280, 187 S.E.2d at 320.
124 Ga. App. 863, 186 S.E.2d 301 (1971).
125 Ga. App. 518, 188 S.E.2d 273 (1972).
Id. at 519, 188 S.E.2d at 274.
124 Ga. App. 26, 182 S.E.2d 921 (1971).
121 Ga. App. 342, 173 S.E.2d 723 (1970).
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a check and a letter from the appellant which stated that the check was
"in final settlement of your account." This evidence being undisputed,
accord and satisfaction was proved, and it was error not to grant the
appellant's motion for summary judgment.4 9
Rule 10(a) was applied in two cases. Atlanta Veterans Transportation, Inc. v. Westmoreland" held that where the real defendant has been
properly served a plaintiff has the right to amend in order to correct a
misnomer in the description of the defendant contained in the complaint. This is allowed by section 10(a) of the CPA, which provides that
a party, upon discovery of a party's true name, may amend his pleadings
accordingly.
In Goodman v. Kenney" the court of appeals applied sections 7(b)(2)
and 10(a) and pointed up the necessity of using the proper caption of a
case on a motion for new trial. The court held that where a proposed
amendment to a motion for new trial, brought after thirty days from
the date of the original motion's expiration, attempts to strike the caption and to substitute the names of entirely different parties not revealed
by the contents of the motion to have been intended as the parties of
reference in the first instance the amendment must be disallowed.
DEFENSES AND MOTIONS UNDER SECTION 12

Section 12 of the CPA deals with the presentation of defenses and
objections and when and how they are presented, by pleading or motion.
Section 12(a) prescribes a time of thirty days for defendant to serve
his answer following the service of the summons and complaint upon
him, unless otherwise provided by statute. Two cases dealing with this
have already been discussed supra under the previous topic, "Scope of
the CPA."5
The only other case decided under section 12(a) was Planet Insurance
Co. v. Woods.5" Here the insurance company (with whom the plaintiff
had a policy of insurance containing uninsured motorist coverage) was
served by duplicate original the day after plaintiff filed his complaint
against the tortfeasor. The tortfeasor was personally served almost two
49. 124 Ga. App. at 27, 182 S.E.2d at 922.
50. 123 Ga. App. 466, 181 S.E.2d 504 (1971).
51. 124 Ga. App. 709, 185 S.E.2d 632 (1971).
52. See Gresham v. Symmers, 227 Ga. 616, 182 S.E.2d 764 (1971); Crosby v. Dixie Metal Co.,
227 Ga. 541, 181 S.E.2d 823 (1971); Crosby v. Dixie Metal Co., 124 Ga. App. 169, 183 S.E.2d 59
(1971).
53. 123 Ga. App. 752, 182 S.E.2d 520 (1971).
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years later after the case was in default. Subsequent to this the first
responsive pleadings were filed by the appellant insurance company,
which filed a motion to intervene. The plaintiff made a motion to strike
the insurance company's motion to intervene, which motion of plaintiff
was granted by the trial court.
The court of appeals upheld the trial court's striking of appellant's
motion to intervene and held that the rules of practice and procedure
applied to the insurance company from the time of service via duplicate
original and the guise of a motion to intervene cannot overcome the
effect of a default by a failure to file appropriate pleadings within the
time provided by law.
Section 12(b) deals with the means of presenting defenses to a claim
for relief. There were approximately thirteen cases during the survey
period decided under section 12(b).
In the case of Hodges v. Lane54 the court of appeals held that section
12(b)(2) requires that a defense of lack of jurisdiction over the person
be asserted either in the responsive pleadings or by motion made before
or at the time of filing the responsive pleadings and went on to hold,
citing section 12(h) of the CPA, that, having failed the above, the defense of lack of jurisdiction was waived.
In Burnett v. Hope5 the court of appeals held that depositions and
other evidence may be considered in connection with a hearing on a
motion to dismiss under section 12(b)(5) (insufficiency of service of
process).
In another case under section 12(b)(5), Knight v. United States Fidelity & Guaranty Co.,56 appellant had appealed the grant of summary
judgment by the trial court. The court of appeals held that the defenses
enumerated in section 12(b) of the CPA, except (6), failure to state a
claim upon which relief can be granted, are matters in abatement that
are not within the scope of the summary judgment procedure, as a
motion for summary judgment applies to the merits of the claim or to
matters in bar but not to matters in abatement. The court held since
objection to the service of process falls within the category of the defense
of insufficiency of service of process under section 12(b)(5) of the CPA
the trial court would not be authorized to grant the motion for summary
judgment on this ground.
In Arthur Murray, Inc. v. Smith57 appellant had appeared specially
54.
55.
56.
57.

124
124
123
124

Ga.
Ga.
Ga.
Ga.

App.
App.
App.
App.

830, 186 S.E.2d 322 (1971).
273, 183 S.E.2d 505 (1971).
833, 182 S.E.2d 693 (1971).
51, 183 S.E.2d 66 (1971).
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and moved under section 12(b) to dismiss as to it for the reason that it
was a foreign corporation, doing no business in Georgia, and that no
service had been perfected on it. Upon denial of the motion, the appellant obtained a certificate of review. The court of appeals held that the
motion to dismiss must be treated as a motion for summary judgment
under section 12(b) of the CPA since it was supported by matters aliunde the pleadings. Section 12(b) states that only a 12(b)(6) motion can
be treated as a motion for summary judgment if matters outside the
pleadings are presented and not excluded by the court. Although the
motion in this case was dubbed a motion to dismiss, presumably a
12(b)(6) motion, it would seem to be more properly labeled as a 12(b)(5)
motion (insufficiency of service of process) which, under the holding in
Knight, discussed above, cannot be treated as a motion for summary
judgment even if matters outside the pleadings are considered, since it
is a matter in abatement.
The court went on to hold in Arthur Murray that since the plaintiff
tendered no evidence of any service under any provisions of the statutes
providing for service on foreign corporations in this state the trial court
had not acquired jurisdiction to enter any kind of judgment against the
defendant and the motion of defendant was good and should have been
sustained.
In Clark v. Lett & Barron, Inc.5 the supreme court held that the trial
court properly treated the motion to dismiss as a motion for summary
judgment where depositions, etc., had been filed and were considered
upon the hearing of the motion. The court did not state whether this was
a 12(b)(6) motion or not, but presumably it was.
The court of appeals held the same in Mica-Top Fixture Co. v. Frank
G. Shattuck Co.59 in considering a 12(b)(6) motion supported by affidavit and stated that it must be treated as a motion for summary judgment
since the court considered and did not exclude these matters outside the
pleadings.
The court also reversed the trial court's granting of a 12(b)(2) motion
to dismiss (lack of jurisdiction over the person). An affidavit was attached to the motion brought by the defendant, which affidavit stated
that it was a corporation incorporated in New York and did no business
in Georgia. Concurrent with the filing of the motion to dismiss, the
defendant had filed an answer which stated "for want of sufficient information this defendant can neither admit nor deny the allegations" that
it was a Georgia corporation. The court held that a pleading by a
58.
59.

227 Ga. 609, 182 S.E.2d 118 (1971).
124 Ga. App. 100, 183 S.E.2d 15 (1971).
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defendant that it is without knowledge or information sufficient to form
the belief as to the truth of the allegations cannot be considered as a
denial of the allegation where the matter is of necessity within the
knowledge of the defendant and would, therefore, be considered as an
admission. As to whether or not it was a Georgia corporation was
plainly within the defendant's knowledge. Thus, the answer was treated
as an admission that defendant was a Georgia corporation, and it would
prevail over the denial stated in the motion to dismiss.
In Georgia Farm Bureau Mutual Insurance Co. v. Williamson" the
court of appeals considered the provisions of section 12(d) of the CPA.
Here the defendant had filed a motion to dismiss and a motion for a
more definite statement. No request for a hearing on the motions was
ever made. The case was set twice for trial and on the second occasion
was continued for one day in the absence of counsel for defendant. Upon
defendant's failure to appear, the trial court struck the defensive pleadings and finally disposed of the action. The court held this was not an
abuse of discretion. The defendant-appellant contended that the trial
court erred in allowing the trial of the case because there were in the
record a motion to dismiss and a motion for more definite statement
filed by defendant which had not been disposed of. The court applied
section 12(d) and held that this section provides that motions such as
these shall be heard and determined prior to trial on application of any
party. Here there was no error since the record showed no such application was made.
In Taylor v. Clark6 the plaintiff filed an action against a corporate
defendant and two individuals, one a "John Doe" since plaintiff did not
know his true name. Service was attempted under the non-resident motorist statute. 62 The Secretary of State forwarded a copy of the complaint to each defendant, including "John Doe," to the addresses supplied by plaintiff. The return receipt showed "John Doe by Mrs. Ed
Clark." Plaintiff amended his complaint and stated that John Doe was,
in fact, Ed Clark and inserted that name in every place where John Doe
appeared. Within thirty days of the filing of this amendment, Clark filed
an answer and motion to dismiss for lack of jurisdiction. Plaintiff moved
to strike under section 12(f) on the ground that Clark had not timely
answered and was in default. This motion to strike was denied, and the
court of appeals held that this was not error since the record revealed
60.
61.
62.

124 Ga. App. 549, 184 S.E.2d 665 (1971).
124 Ga. App. 766, 186 S.E.2d 159 (1971).
GA. CODE ANN. §§" 68-801 et seq. (Rev. 1967).
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that Clark had never been served with a summons addressed to him, and
thus could not be found to be in default.
In Miller v. Alderhold3 the supreme court, in considering a motion
to strike defendant's motion to dismiss on the grounds that the motion
to dismiss was not stated with enough particularity, held that the motion
to strike was not meritorious. The motion to dismiss recited that "the
complaint fails to state any claim for any relief which can be granted
to the plaintiff." This was sufficient particularity and conformed with
the requirements of the CPA, section 12, and the forms set out in Ga.
Code Ann. § 81A-319 (1967).
Section 12(h) of the CPA deals with waiver of defenses. In Gooch v.
Appalachian Lumber Co. 4 the court of appeals held that venue or
jurisdiction of the person is waived by the making of a general appearance without specially reserving the matter in the answer or other defensive pleadings.
Two cases during the survey period dealt with the defense of abatement. 5 They both held that pendency of a former suit for the same cause
of action between the same parties in the same or any other court that
had jurisdiction is a good cause of abatement.
Cherry v. Gilbert66 defined what constitutes a suit pending and held
that the filing of a petition without service does not operate to commence a suit and that no suit is pending until it has been served.
Section 12(b)(7) was amended by the legislature67 to read, "(7) failure
to join a party under section 19." This makes Georgia section 12(b)(7)
verbatim with federal rule 12(b)(7). 6
An entirely new subsection (i) was added to section 12 which provides
for traverse of service.
Section 13 deals with counterclaims and cross-claims.
Blount v. Kicklighter"9 involved the question of whether a counterclaim should be allowed. The case had come on for trial and the jury
was in the box when the defendant offered an amendment by which he
counterclaimed against plaintiff for damages. The trial court allowed
the amendment and counterclaim.
The court of appeals held that the defendant's claim grew out of the
63. 228 Ga. 65, 184 S.E.2d 172 (1971).
64. 123 Ga. App. 804, 182 S.E.2d 487 (1971).
65. Cherry v. Gilbert, 124 Ga. App. 847, 186 S.E.2d 319 (1971); American Indem. Co. v.
Willingham, 124 Ga. App. 818, 186 S.E.2d 351 (1971).
66. 124 Ga. App. 847, 186 S.E.2d 319 (1971).
67. Ga. Laws 1972, p. 692.
68. FED. R. Civ. P. 12(b)(7).
69. 125 Ga. App. 159, 186 S.E.2d 543 (1971).
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same transaction as plaintiffis claim and was thus a compulsory counterclaim under section 13(a) of the CPA, which was required to be filed
at the same time as the answer and other defensive pleading unless a
later filing is permitted by the court. The court held under section 13(f)
a delayed filing of a compulsory counterclaim may be made by leave of
the court if it was omitted through oversight, inadvertance, excusable
neglect, or if justice requires it. The court said:
A finding of oversight or of inadvertance is unsupported if it appears
from the pleadings or the facts that the defendant or his counsel had
knowledge of the existence of the claim when the defensive pleadings
were prepared and filed in the first instance.70
The court reversed and directed the trial court to conduct a hearing
to determine whether at the filing of defensive pleadings the defendant
had knowledge of the existence of his claim and whether there had been
any inexcusable delay in tendering the amendment containing the counterclaim.
THIRD-PARTY COMPLAINTS

There were seven cases decided during the survey period under section
14 of the CPA dealing with third-party practice, several of which have
been discussed previously under jurisdiction and venue.
In Matthews v. McConnell" the court of appeals granted the thirdparty defendant's motion to dismiss. The court held that since the allegations of the third-party complaint failed to show that it involved the
same subject matter as the original action, as required by section 14(a)
of the CPA, and since it failed to show that the defendant, as third-party
plaintiff, was attempting to pass on to the third-party defendant all or
part of the liability asserted against the defendant so that a recovery
against the defendant would necessarily be followed by a recovery for
the defendant against the third-party defendant, the third-party complaint was subject to a motion to dismiss even under the liberalized
notice pleadings requirements of the CPA. The court held that here the
third-party plaintiff was seeking affirmative relief in what appeared to
be a separate and independent controversy between himself and the
third-party defendant.
In Southern Railway Co. v. Insurance Co. of North America72 the
70.
71.
72.

Id. at 161, 186 S.E.2d at 545.
124 Ga. App. 519, 184 S.E.2d 491 (1971).
228 Ga. 23, 183 S.E.2d 912 (1971).
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supreme court held that a third-party pleading does not allow a defendant to implead a third-party defendant to recover on a claim on which
the third-party defendant is alleged to be directly liable to the defendant.
"The defendant may only implead one 'who is or may be liable to him
for all or part of the plaintiff's claim against him.' "
In Holland-America Line v. United Co-operatives,Inc.,"' after grant
of plaintiffis motion for summary judgment, the defendant filed a motion to implead under section 14(a) of the CPA. The third-party defendant moved to dismiss and the trial court sustained the motion to dismiss and denied the motion to implead the third-party defendant. The
court of appeals held that since the third-party complaint was some
eight months after the answer of the defendant the defendant was required to obtain leave of court to implead because section 14(a) of the
CPA provides ten days from service of his original answer to implead
without leave of court. The motion was thus addressed to the trial
court's discretion. The court stated that:
Impleader under CPA, § 14 is permissive and not compulsory and the
failure to implead by an original party or the trial court's refusal to
permit a third-party complaint to be filed affects none of the original
party's substantive rights. 3 Moore's Federal Practice § 14.06.11
Thus the appellate courts would not interfere with the exercise of discretion by the trial court in the absence of abuse.
In Burt v. Long76 the court of appeals held that if the third-party
defendant was not retained in the action and plaintiff received a judgment, the evidence would have to be reduplicated in another lawsuit and
the purpose of third-party practice is to avoid this result. Thus, it was
not error to deny third-party defendant's motion to dismiss and for
judgment on the pleadings.
AMENDED AND SUPPLEMENTAL PLEADINGS

There were three cases dealing with amended and supplemental pleadings under section 15 of the CPA during the survey period.
In Rogers v. Eavenson" the court of appeals dealt with section 15(b)
of the CPA. In this case there was involved a question of whether speed
had been properly injected into the case. The plaintiff had not included
73.
74.
75.
76.
77.

Id. at 31, 183 S.E.2d at 917, quoting GA. CODE ANN. § 81A-] 14(1967).
124 Ga. App. 375, 183 S.E.2d 620 (1971).
Id. at 376, 183 S.E.2d at 621.
125 Ga. App. 385, 187 S.E.2d 578 (1972).
124 Ga. App. 230, 183 S.E.2d 498 (1971).
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in his pleadings that defendant was negligent in violating the speed law.
In the trial of the case there was considerable evidence regarding the
speed of the vehicles. The court held that under 15(b), " 'When issues
[here speed] not raised by the pleadings are tried by express or implied
consent of the parties,they shall be treated in all respects as if they had
been raised in the pleadings.' "78 Thus, no error appeared since this issue
of speed had been raised by unobjected-to evidence.
In Atlanta Newspapers, Inc. v. Shaw"9 there was involved an amendment to a complaint for damages for death of plaintiff's husband in
North Carolina which was originally filed by the plaintiff in her individual capacity. The amendment was to amend the style of the case so that
the plaintiff was suing individually and as administratrix of the estate
of her deceased husband.
The amendment also set forth citations of North Carolina law which
provided that when a person dies his rights to prosecute actions go to
the administrator of his estate and that actions for wrongful death shall
be brought by decedent's administrator.
The court entered an order filing the amendment and stating it was
to be effective as of the date of the filing of the original complaint. The
defendant moved to strike the amendment and order, which motion was
denied. He contended on appeal that the original complaint, by making
no reference to any statutory action under North Carolina law, was
predicated presumably on a common law right of action, and there was
no common law right of action for wrongful death and the original
complaint therefore failed to state a claim. He further contended that
the amendment, which for the first time introduced a North Carolina
statute into the case, did not come until more than two years after the
tort allegedly occurred, and that since the original complaint was defunct in stating a claim, it did not toll the running of the limitation
period and could not be vitalized by filing an amendment stating a claim
and have it relate back in time to the time the original defunct complaint
was filed.
The issue was whether foreign law must be pleaded if relied upon. The
court of appeals relied on federal authorities and held that the original
complaint in this case, which was attacked for not pleading North Carolina law, did not fail to state a claim on that account. It was sufficient
in stating a claim as measured by notice pleading standards. The court
held that the original complaint was filed within the limitation period
and served to toll it and that the amendment thereto was allowable and
78.
79.

Id. at 233, 183 S.E.2d at 500, quoting GA. CODE ANN. § 81A-1 15(b) (1967).
123 Ga. App. 848, 182 S.E.2d 683 (1971).
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would relate back under section 15(a) and (c) of the CPA.
The appellant also made an argument as to the change in capacity of
the plaintiff by the amendment. Its argument was that not until after
the statute of limitations had run had anyone with authority to bring
the suit been brought into the case and that a change cannot be made
by amendment to relate back and save the case from the bar of the
statute.
The court applied federal authorities and quoted from Professor
Moore: " 'An amendment changing the capacity in which the plaintiff
brings the action is permissible even after the statute of limitations has
run, and since such amendment does not change the parties before the
court, it should be liberally granted.' 3 Moore's Federal Practice
919 § 15.08[5]," ' 8 and held the defendant was not prejudiced by the
amendment changing the capacity in which plaintiff brought this suit.
The legislature amended section 15(c) of the CPA"' by adding at the
end of present subsection (c) the following:
An amendment changing the party against whom a claim is asserted
relates back to the date of the original pleadings if the foregoing provisions are satisfied, and, within the period provided by law for commencing the action against him, the party to be brought in by amendment (1)has received such notice of the institution of the action that
he will not be prejudiced in maintaining his defense on the merits, and
(2) knows or should have known that, but for a mistake concerning
the identity of the proper party, the action would have been brought
against him.
JOINDER OF CLAIMS AND PARTIES

Section 19 of the CPA deals with necessary joinder of parties.
In Lewis v. Lanigan,8" which was a wrongful death action in Chatham
County by the widow of a guest passenger (Lanigan, who was riding
with one Cooley) against the administrator (Lewis) of the deceased
driver's (Cooley's) estate and a corporate defendant (Sunnyland) and its
driver (Becton, who had collided with Cooley's car), the administrator
brought a motion to make the father of Cooley a defendant for the
purpose of asserting a wrongful death claim against the corporate defendant and its driver. The trial court denied this motion. The court of
appeals affirmed. The administrator attempted to use section 19(b) of
80.
81.
82.

Id. at 852, 182 S.E.2d at 687.
Ga. Laws, 1972, p. 694.
125 Ga. App. 437, 188 S.E.2d 148 (1972).
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the CPA as authority for adding the father as a party defendant. The
court held "there is nothing in the pleadings to disclose that he ought
to be a party 'if complete relief is to be accorded between those already
parties.' ,,81
The court held the claim of the father would be an independent tort action, citing Register v. Stone's Independent Oil Distributors,
Inc.8 4 and held that there was nothing to indicate that the father could
satisfy the venue requirement in Chatham County to support an independent wrongful death action against the corporate defendant with its
principal office in Thomas County and the driver with his residence in
Bibb County.
Leon Investment Co. v. Independent Life & Accident InsuranceCo. 5
was an action by a junior lienholder on a security deed to get surplus
funds held by the defendants after they exercised a power of sale under
a superior security deed. Defendants contended that the grantor of the
security deed was a necessary party. The trial court denied plaintiff's
motion for judgment on the pleadings and required plaintiff to make the
grantor a party to the action.
The court of appeals affirmed the refusal of the trial judge to grant
the plaintiff's claim on a motion without the addition of the grantor as
an interested party whose claim could also be adjudicated. The court
said:
Even if the grantor is not an essential party (CPA § 19(a); Code
Ann. § 81A-1 19(a)) he may occupy at least the status of a person who
ought to be a party "if complete relief is to be accorded between those
already parties" and whom, if "subject to the jurisdiction of the
court," the court has the authority to order to appear in the action.
CPA § 19(b) (Code Ann. § 81A-I19(b)). Additionally, "[p]arties
may be dropped or added by order of the court on motion of any party
or of its own initiative at any stage of the action on such terms as are
just." CPA § 21 (Code Ann. § 81A-121). Also, see CPA § 22 (Code
Ann. § 81A-122).8"
The legislature amended section 19 of the CPA 7 by striking it in its
entirety and inserting a completely new section 19. Section 19 is now
almost verbatim to rule 19 of the Federal Rules of Civil Procedure and
is now titled "Joinder of Persons Needed for Just Adjudication."
Section 20 deals with permissive joinder of parties.
83.
84.
85.
86.
87.

Id. quoting GA. CODE ANN. § 81A-I 19(b) (1967).
227 Ga. 123, 179 S.E.2d 68 (1971).
123 Ga. App. 668, 182 S.E.2d 151 (1971).
Id.
Ga. Laws, 1972, pp. 694-95.
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In Gill v. Myrick8 the supreme court discussed sections 20 and 22
(interpleader) of the CPA and held that it was correct to order all
defendants to interplead and set forth their rights to the property and
to litigate and settle their disputed claims. The plaintiff landowner of
the certain property in question had sued four people, Gill (assignor to
bank of the uncancelled security deed she held on the plaintiff's property); Williams (the grantor of the security deed to defendant Gill); a
bank (holder of security deed at time plaintiff bought the land in question); and a savings and loan association (which had lent plaintiff the
money to buy the land). The controversy involved grew out of a secured
creditor's (the bank's) quoting a payoff figure for the amount of indebtedness.
The bank had refused the payoff from the savings and loan association on the security deed it (the bank) held, which security deed had been
assigned it by Gill as collateral for a loan she had with them. The payoff
was refused due to the fact that Mrs. Gill did not agree with the amount
of the payoff of the deed and the bank did not deliver it up for cancellation. The bank subsequently assigned the uncancelled security deed back
to Gill, whereupon Gill had instituted foreclosure proceedings based on
this security deed against plaintiff's property.
Plaintiff sought to have all defendants required to interplead to have
established their respective claims to the real estate. The supreme court
applied sections 20(a) and 22(a) of the CPA and held that the complaint
posed litigable questions common to all four defendants (Williams, the
bank, the association, and Gill) in that all were involved in the transaction, that each had some connection with the title to the property, and
some interest as to the accuracy or inaccuracy of the payoff figure.
The plaintiff would have had to sue the four defendants in three
different counties unless they were joined in the suit. In view of the
allegations, the court held "it can not be said that the plaintiff has not
stated a claim for relief which should be disposed of in a single action
'
rather than in multiple litigation." 89
There were two cases which dealt peripherally with section 21 of the
CPA dealing with misjoinder and non-joinder of parties.
In Paine v. Thomas the court of appeals held that where one cotenant (May Lilly Paine) had sued to recover her interest in land from
a third person and an adverse judgment had been rendered against her,
this adverse judgment is not res judicata as to the other co-tenant (Sam88.
89.
90.

228 Ga. 253, 185 S.E.2d 72 (1971).
Id. at 261-62, 185 S.E.2d at 77.
228 Ga. 519, 186 S.E.2d 737 (1972).
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mie Paine) in a subsequent action, and to so hold was error.
The original judgment affected only May Lilly Paine, and in no way
affected the rights of Sammie Paine, and while § 21 of the Civil Practice Act (Ga. L. 1966), pp. 609, 632; Code Ann. § 81A-121) is gener-

ally applied to the misjoinder and nonjoinder of parties defendant,
since this provision makes no distinction as to parties plaintiff and
parties defendant, the proper procedure would be, under the defendant's plea of res judicata, to strike the plaintiff, May Lilly Paine, as
a party plaintiff and permit the action to continue between Sammie
Paine and the defendant.9'
In Nichols v. Love92 the supreme court simply noted that since the
mother in a habeas corpus case (dealing with custody of minor children)
had not been properly served in the original habeas corpus case, the trial
judge had authority under the provisions of section 21 of the CPA to
pass an order for service upon her.
Section 24 of the CPA provides for intervention.
Durham v. Spence93 was a case involving intervention by maternal
grandparents from North Carolina in a divorce action in Georgia with
a subsequent action against the maternal grandparents for forfeiture of
a bond. The grandparents had contended that the action on the bond
could not be brought against them because they were not parties to the
divorce proceedings. The court held that since the grandparents had
intervened in the divorce case and consented to the judgment in the
Georgia court and had filed the bond specified in the judgment that they
"cannot complain of a judgment, order, or ruling that [their] own procedure or conduct procured or aided in causing.""
The only other case dealing with intervention was Summerlin v. S &
K of Statesboro, Inc.95 Defendant salesman brought a counterclaim for
unpaid real estate commissions which was striken on the ground that
defendant failed to show he was a licensed real estate broker. Later the
corporation, bearing defendant's name and of which defendant was sole
stockholder and president, sought to intervene under section 24 of the
CPA, claiming a vested interest in the subject matter of the litigation
which could not be adequately represented by the original parties. The
corporation alleged operation under license as a broker and presented
a counterclaim for commissions. The court did not reach the question
91.
92.
93.
94.
95.

Id. at 521, 186 S.E.2d at 738.
227 Ga. 659, 182 S.E.2d 439 (1971).
228 Ga. 525, 186 S.E.2d 723 (1972).
Id. at 528, 186 S.E.2d at 726.
124 Ga. App. 25, 183 S.E.2d 92 (1971).
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of adequate representation and held that, since the record showed defendant was not a broker at the time of the transaction, the corporation
was no more than an undisclosed principal against which plaintiff could
set up any defense he had against the agent. Thus, the corporation was
bound by the unappealed adjudication that defendant had no right of
action for commissions, and it was not error for the trial court to deny
the motion to intervene.
Under section 25 of the CPA, dealing with substitution of parties in
the event of death, incompetency, transfer of interest, or change in
official status, there was only one case.
Donehoo v. Commercial Bank & Trust Co.9" held where a ward
attained his majority while suit was pending it was not error for the trial
court to dismiss the suit against the guardian. This was a suit against a
bank as the guardian of the property of three minors for the purpose of
receiving net income from their trust shares. The complaint by the
wards' father sought reimbursement for sums he had expended for his
sons' living, education, etc. The bank made a motion to be dismissed
as to its guardianship of one of the sons based on the ground that since
the institution of the suit one of the wards had attained majority. The
motion was granted. The plaintiff appealed and contended that under
section 25(c) of the CPA the bank should not have been dismissed upon
the majority of the ward but should have been continued in the action
as is provided in section 25(c). The court of appeals held that the trial
court did not err in granting the bank's motion to dismiss because there
was no transfer of interest in this case since the legal title to the property
of an infant is in the ward and not the guardian and because the guardian is merely a custodian.
DEPOSITIONS AND DISCOVERY

There were approximately seventeen cases decided under the provisions of sections 26 through 37 of the CPA dealing with discovery, and
these cases were all consistent with the spirit of modern discovery in
allowing each party to obtain detailed information before trial.
In Bulloch County Hospital Authority v. Fowler,97 the scope of modern discovery under the CPA was stated well. The court of appeals
stated that:
While much of the evidence sought would not be admissible on a trial,
we think the judge has properly ruled in the spirit of the law, allowing
96.
97.

124 Ga. App. 588, 184 S.E.2d 690 (1971).
124 Ga. App. 242, 183 S.E.2d 586 (1971).

MERCER LAW REVIEW

[Vol. 24

discovery of that which may lead to admissible evidence. In instances
when the evidence sought could neither be admitted on a trial nor lead
to that which is admissible (e.g., the limits of coverage of insurance
policies, or copies thereof) he has properly sustained objections.9 8

Depositions and Interrogatories
Republic National Bank v. Hodgson" discussed the notice provisions
of section 30 as to the taking of depositions and section 32(a) as to the
effect of irregularities in notice for the taking of depositions. The court
held that appellee's counsel had reasonable notice of the time, place, and
date for the taking of the deposition, and it was error for the trial court
to suppress the deposition.
In Robinson v. J.C. Penney Co.100 plaintiff had been acquitted in the
Criminal Court of DeKalb County of the charge of theft by taking. At
the trial of this misdemeanor criminal case, counsel for plaintiff had the
trial taken down by a court reporter. Plaintiff subsequently brought this
tort action for alleged false imprisonment arising out of the offense.
Defendant sought the deposition of the court reporter and, through
subpoena duces tecum, the transcript of the proceedings of the criminal
trial.
Plaintiff sought a protective order to prevent the taking of the reporter's deposition or the obtaining of the transcript by defendant on
the grounds that the transcript was the sole property of the plaintiff and
a part of plaintiff's attorney's work product.
The court of appeals held that the transcript was merely a record of
the proceedings of a public trial, which was sought from the reporter.
The court stated that this was not the privileged work product of an
attorney and that even prior to the CPA the trial courts have had the
power to require the production of any pertinent documentary evidence
which may illustrate the issue and which is within the power or custody
of any person then personally in court except where the disclosure is
prevented by privilege. It was not error for the trial court to deny the
appellant plaintiffs motion for a protective order.
The trial judge in ruling on protective orders and suppression and
striking of interrogatories and depositions has a wide latitude and broad
discretion, and his decisions will not be overturned absent a clear abuse
of this discretion. This proposition is stated very well by the court of
appeals in American Oil Co. v. Manpower, Inc. ,'where the court held:
98. Id. at 249, 183 S.E.2d at 591.
99. 124 Ga. App. II, 183 S.E.2d 4 (1971).
100. 124 Ga. App. 221, 183 S.E.2d 782 (1971).
101. 124 Ga. App. 79, 183 S.E.2d 95 (1971).
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The trial court has a broad discretion in the control of discovery prior
to trial including the quashing of interrogatories and the grant of
protective orders, which this court102will not disturb unless it appears
that its discretion has been abused.
In two other cases, 03 the same holding obtained.
In Johnson v. O'Donnell'0 4 the court of appeals, perhaps showing its
impatience with the plethora of interlocutory appeals, pointedly said,
"[T]he only possible abuse of discretion shown lies in the court's willingness to certify the orders as of sufficient importance to become the
subject of immediate review."'0 5
In Mallin v. Mallin,' " the supreme court held that the trial judge did
not err in holding that the defendant had a constitutional right to refuse
to answer the questions propounded to him in the interrogatories of the
plaintiff.
Discovery and Production of Documents
There were two cases which dealt with section 34.
In Leonard Brothers Trucking Co. v. Crymes Transports,'"7 the court
of appeals held that under section 34 the movant must show good cause
for production of documents, i.e., that they are relevant, plus needed.
"What constitutes good cause is to a very large degree left to the judgment of the trial court."'0 8
In Watson v. Elberton-Elbert County HospitalAuthority,' ° the trial
court had entered an order allowing plaintiff's expert to inspect and
operate the defendant's oxygen equipment for up to two hours. It also
directed the plaintiff not to change the machine's appearance and not
to do any disassembling.
The plaintiff enumerated as error the trial judge's denial of plaintiff's
expert witness the opportunity to remove panels of the oxygen equipment.
The court found no abuse of discretion in the trial court in this case
since one of plaintiffis experts was allowed to inspect and photograph
the machine and, even if there had been an abuse of discretion by the
102. Id. at 79-80, 183 S.E.2d at 96.
103. Pickett v. Chamblee Const. Co., 124 Ga. App. 769, 186 S.E.2d 123 (1971); Hopkins v.
Allen, 123 Ga. App. 330, 180 S.E.2d 919 (1971).
104. 123 Ga. App. 375, 181 S.E.2d 291 (1971).
105. Id.
106. 227 Ga. 833, 183 S.E.2d 377 (1971).
107. 123 Ga. App. 424, 181 S.E.2d 296 (1971).
108. Id. at 426, 181 S.E.2d at 298.
109. 125 Ga. App. 112, 186 S.E.2d 459 (1971).
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trial court, there was no prejudicial error requiring reversal, since at the
trial another of plaintiffs experts had been allowed to remove the rear
panel of the machine and inspect it internally and to testify to the
machine's condition.
At the trial a nurse of defendant was subpoenaed by defendant and
was present during the trial but was not called to testify and was excused
after the case in chief. On rebuttal, plaintiff sought to read into evidence certain of the nurse's testimony from a deposition. The court held
under section 26(d) of CPA this is not permitted.
The Georgia legislature amended section 34 of the CPA" 0 by striking
section 34 in its entirety and substituting a new section 34 that is substantially verbatim to the 1970 amendment to Federal Rule of Civil
Procedure 34. This will substantially change and facilitate the practice
in Georgia as to production of documents and objects, since under the
amendment a party will no longer have to bring a motion showing good
cause and get a court order for production. A request may, without
leave of court, be served on plaintiff any time after the commencement
of the action and upon any other party with or after service of the
summons and complaint upon that party.
Request for Admissions
Section 36 of the CPA deals with request for admissions.
In Walker Enterprises v. Mullis"' there was pointed up the importance of complying strictly and literally with the provisions of section
36(a) of the CPA. The court of appeals held, since the defendant did
not make a sworn statement or file objections in response to plaintiff's
request for admissions, the matters contained in the request must be
treated as admitted. Here the admissions removed all issues of fact, and
this entitled plaintiff to the grant of its motion for summary judgment.
This situation should not arise any more in Georgia since the legislature amended section 36112 by striking it in its entirety and substituting
a new section 36 so that it is now verbatim to the 1970 amendment to
Federal Rule of Civil Procedure 36. The requirement for a sworn statement denying specifically the matters of which an admission is requested
has been eliminated.
Getz Exterminators, Inc. v. Walsh"3 held that under Rule 36(a) of
the CPA the trial judge may permit the late filing of answers to requests
110.
III.
112.
113.

Ga.
124
Ga.
124

Laws, 1972, pp. 525-27.
Ga. App. 305, 183 S.E.2d 534 (1971).
Laws, 1972, pp. 528-30.
Ga. App. 402, 184 S.E.2d 358 (1971).
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for admissions should the judge find that the failure was due to providential cause. The court of appeals said that since there was no transcript of the hearing on the motion to dismiss the answers because they
were not timely filed, the court could not say that the judge abused his
wide discretion. The amended section 36 of the CPA" 4 eliminates the
provision as to permitting later filing of answers to requests for admis-,
sions for providential cause and changes the present fifteen-day period
or shorter or longer time as the court may allow on motion and notice
and provides:
The matter is admitted unless, within 30 days after service of the
request, or within such shorter or longer time as the court may allow,
the party to whom the request is directed serves upon the party requesting the admission a written answer or objection addressed to the matter, signed by the party or by his attorney, but, unless the court shortens the time, a defendant shall not be required to serve answers or
objections before the expiration of 45 days after service of the summons and complaint upon him.
In Stalvey v. Osceola Industries, Inc."' the defendant's failure to reply to plaintiffs requests for admission were taken as a concession that
the matters inquired into were genuine. Plaintiff had moved for summary judgment, and no affidavits had been filed by plaintiff or defendant. However, the court held that since the plaintiff requested only
admissions as to the genuineness of the memoranda and invoices and
not as to the truth of their contents, and since the defendant's answer
controverted the plaintiff's pleading, the grant of summary judgment
was not authorized.
Enforcement of Discovery Devices
There were five cases dealing with refusal to make discovery and the
consequences thereof under section 37 of the CPA.
In Cochran v. Neely"' the defendant brought a motion under section
37(a) of the CPA to compel a deponent to answer certain questions
posed on cross-examination. The court held it was not error to deny this
motion since the questions were not relevant and under Ga. Code
Ann. § 38-1704 (Rev. 1954) the witness had a right to be examined only
as to relevant matters.
In the second appearance of Leonard Brothers Trucking Co. v.
114. Ga. Laws, 1972, pp. 528-30.
115. 124 Ga. App. 708, 185 S.E.2d 629 (1971).
116. 123 Ga. App. 500, 181 S.E.2d 511 (1971).
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Crymes Transports Inc.,"' which also dealt at length with the Appellate
Practice Act, sections 7, 8, and 9,118 the court of appeals dealt with the
most severe of the sanctions under section 37(b)(2)(iii), which provides
for entry of judgment on the merits for the opposite party. While the
first order of the trial court requiring certain documents to be produced
for inspection and copying by the defendant was still under appeal, the
trial court, pursuant to a motion for judgment filed by plaintiff, found
the defendant delinquent in failing to respond to the court's order for
production of papers and imposed sanctions under section 37(b)(2)(iii)
of the CPA and struck defendant's answer and entered a final judgment
in favor of plaintiff for the full amount sued for plus interest and attorney's fees. This was the judgment appealed from in this second trip of
this case to the court of appeals. The court held that this sanction has
no application unless the refusal is clearly wilful and lacks substantial
justification. The court held that the trial court, in its order requiring
production, did not make a finding of lack of substantial justification
against the defendant
since in granting the motion it did not assess attorney's fees against
it. Code Ann. § 81A-137(a) provides in part: "If the motion is granted
and if the court finds that the refusal was without substantial justification the court shall require the refusing party or deponent and the party
or attorney advising the refusal or either of them to pay to the examining party the amount of the reasonable expenses incurred in obtaining
the order, including reasonable attorney's fees." Thus, failure to award
expenses is tantamount to a finding of reasonable justification in refusing to act except under court order. Under these circumstances the
court should not enter up final judgment pending a review of his decision by the appellate court which he has expressly authorized. "9
In a strong dissent (this being a five to four decision) Judge Pannell,
speaking for the minority, stated that they failed to see the logic of the
majority's argument.
However, even should [the majority's] argument be valid, the premise
upon which it is based is incorrect. There was no notice to produce in
this case, and a refusal to comply and a subsequent motion under
Section 37 to require production. Instead, the record fails to disclose
there was any notice to produce prior to the motion to require production. The motion to require production was made under Section 34 of
117. 124 Ga. App. 341, 183 S.E.2d 773 (1971).
118. GA. CODE ANN. §§ 6-1002 et seq. (Rev. 1964).
119. 124 Ga. App. at 344-45, 183 S.E.2d at 776.
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the Civil Practice Act (Code Ann. § 81A-134) which contains no provision (as contained in Section 37) that if the court finds the refusal
was without substantial justification, the court shall assess attorney's
fees against the refusing party ...
The record and transcript disclosing no reasons why appellant refused to comply with the order requiring the production of documents
in its possession, which was the sole evidence upon which plaintiff
could prove its case, other than its contention on appeal here that such
order was superseded by the filing of the appeal therefrom, we cannot
say that the trial court erred or abused his discretion in granting the
sanction and entering a judgment for the plaintiff appellee for the
amount sued for. 2'
The court of appeals in House v. Hewett Studios, Inc.' upheld the
trial court's entry of a default judgment under section 37 against the
defendant for his wilful failure to appear after service of the notice to
take his deposition. The finding of fact of wilfulness was supported by
an affidavit accompanying plaintiff's motion and nothing to the contrary was offered by defendant. The court held that the trial court did
not abuse its discretion in granting the default judgment.
Since section 37(d) is silent on the question of proof of damages where
the sanction of default has been imposed against a party, the court held
the provisions of section 55(a) of the CPA dealing with default judgments should be applied.
In Old South Investment Co. v. Aetna Insurance Co. 22 the question
presented was whether the dismissal of the plaintiff's complaint under
section 37(d) of the CPA for failure to answer interrogatories operates
as an adjudication on the merits and bars the claim from being asserted
in a subsequent suit. The court of appeals held that the dismissal operated as an adjudication on the merits under section 41(b) of the CPA
absent the trial court's specifying to the contrary. Hence the plaintiffs
were barred from reinstituting the suit.
The court of appeals upheld the dismissal of a claim for libel for
failure to serve answers to interrogatories in Morton v. Retail Credit
Co. 2 3 on the grounds that "[t]here is nothing in the record to excuse
the failure to serve answers as required by law, or to show that the
plaintiff, through counsel, sought by authorized action to obtain a delay
or extension of time in which to serve answers."''1 4 Even though the
120.
121.
122.
123.
124.

Id. at 354, 183 S.E.2d at 782.
125 Ga. App. 127, 186 S.E.2d 584 (1971).
124 Ga. App. 697, 185 S.E.2d 584 (1971).
124 Ga. App. 728, 185 S.E.2d 777 (1971).
Id. at 729-30, 185 S.E.2d at 778.
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answers were before the trial court at the hearing, the appellate court
would refuse to interfere with the trial court's exercise of its discretion
in absence of abuse.
There was a strong dissent by Judge Pannell and Judge Evans, who
both relied on the full bench decision of the supreme court in Hobbs v.
New England Insurance Co.'25 as being controlling in this case since the
answers to the interrogatories were before the court at the hearing.
Hobbs held that the trial court is not authorized to strike defendant's
plea and answer for failure of defendant to properly respond to interrogatories if the answers to the interrogatories were before the court at
the time of the hearing.
The legislature amended section 37 of the CPA 2 ' by striking the
section in its entirety and substituting a new section 37 which is substantially verbatim to the 1970 amendment to rule 37 of the Federal Rules
of Civil Procedure.
The legislature also comprehensively amended sections 26, 29, 30, 31,
32, 33, 35, and 45 of the CPA'27 by striking them in their entirety and
substituting new sections which are substantially verbatim with the corresponding rules of the Federal Rules of Civil Procedure.
TRIALS

There were several cases of interest decided during the survey period
which dealt with various aspects of the practice and procedure of a trial.
One such case, Harvey v. Lissner,28 dealt with the placing of actions
upon the trial calendar. In that case the county board of tax assessors
had appealed from an arbitrator's decision to the superior court as
authorized by statute.'29 The statute provides that the appeal shall be
heard at the first term following the filing of the appeal. 30 In the
placing of actions upon the trial calendar, section 40 of the CPA gives
precedence to actions entitled thereto by statute. The appellant county
board of tax assessors failed to request that the appeals be given preference and, consequently, the appeals were not heard at the first term
following the filing of the appeals. The court of appeals held the superior
court had not erred in sustaining the appellees' motions for summary
125.
126.
127.
128.
129.
130.

212
Ga.
Ga.
124
Ga.
Id.

Ga. 513,93 S.E.2d 653 (1956).
Laws, 1972, pp. 530-34.
Laws, 1972, pp. 510-34.
Ga. App. 448, 184 S.E.2d 184 (1971).
Laws, 1969, p. 942.
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judgment and dismissing the appeals of the county board of tax assessors.
Of considerable interest were three cases involving the interrelationship among voluntary dismissals, cross-claims, and third-party actions.
In Hospital Authority of Emanuel County v. Gray, 3 ' a malpractice
suit had previously been brought against both the appellant and appellee
therein, and others. The appellant had cross-claimed against the appellee for contribution, but the suit was subsequently settled and dismissed.
Appellant later sought to amend its cross-claim for contribution and
recover damages from appellee for sums expended in the former suit in
obtaining a covenant not to sue. The court of appeals noted that the
right of contribution exists only in those cases in which judgment has
been obtained against and paid off by the one seeking contribution. 3 '
The court of appeals then held that the dismissal in the prior suit terminated that suit and, therefore, the trial court was correct in granting
appellee's motion for judgment on the pleadings.
The court of appeals further held:
The cross action is not saved by Code Ann. § 81A-141(a) providing
that after the filing of a counterclaim the case cannot be dismissed over
the counterclaimant's objection unless the counterclaim (or, as here,
cross claim) can remain pending for independent adjudication, because

at the time of the dismissal the cross claim was for contribution only
33
and the dismissal of the whole case eliminated this issue.1
In his special concurrence, Judge Pannell envisioned no problems
with section 41(a) of the CPA since that section conditions a voluntary
dismissal only upon the right of a defendant to object if he has filed a
counterclaim. "There is no mention of cross actions, as defined in the
new practice Act.'1

34

In the case of Norman v. Walker,'35 the defendants appealed from
the denial of their motion for a new trial as third-party plaintiffs against
the third-party defendant. However, subsequent to the trial court's denial of the defendants' motion for a new trial, which was the subject of
appeal, the defendants' motion for a new trial as to the plaintiff had
been granted and the plaintiff had dismissed the action. Since the defen131.
132.
133.
134.
135.

123 Ga. App. 415, 181 S.E.2d 299 (1971).
Ga. Laws, 1966, p. 433.
123 Ga. App. at 417, 181 S.E.2d at 300.
Id.at 419, 181 S.E.2d at 301.
123 Ga. App. 413, 181 S.E.2d 310 (1971).
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dants' third-party complaint sought contribution only, the court of appeals determined that the dismissal of the action by the plaintiff left no
case pending in the court below. Accordingly, the appeal was dismissed. "' 6
Conversely, in Walker v. Powell'37 the defendant had filed a "thirdparty complaint and cross-claim" against the third-party defendant. In
the third-party complaint, the defendant, as third-party plaintiff, sought
to hold the third-party defendant liable for a part or all of the plaintiff's
claim against the defendant. In the "cross-claim," the defendant stated
a claim for his own personal injuries and property damage against the
"third-party defendant." The plaintiff later voluntarily dismissed his
action against the defendant, and the third-party defendant failed to
answer the defendant's action against him. The court of appeals affirmed the action of the trial court in entering judgment by default
against the third-party defendant under section 55 of the CPA. The
court of appeals held that the "cross-claim" qualified as an independent
claim against the third-party defendant, requiring a timely answer under
the mandate of the summons, notwithstanding the voluntary dismissal
of the plaintiffs claim against the defendant.' 8
Continuing with the voluntary dismissal aspect, Arrendale v.
Arrendale'3 9 is a case of import in which the propriety of the plaintiffs
voluntary dismissal had to be determined. The plaintiff had filed a suit
for divorce and had caused a temporary order to be issued with respect
to child custody and temporary alimony. Plaintiff later attempted to
voluntarily dismiss her complaint under section 41(a) of the CPA, but
the defendant had already petitioned the court to compel plaintiffs
compliance with the temporary order. The trial court vacated the plaintiff's voluntary dismissal of her complaint and the supreme court affirmed, first alluding to section 41(a) of the CPA, then holding that the
future enforcement of the temporary order was contingent upon the
pendency of the plaintiffs complaint, and therefore the plaintiff could
not dismiss her complaint over the objection of the defendant.
The plaintiff in Sparks v. Sparks' commenced action in one county
while the same action against the same defendant was pending in another county. Subsequently, plaintiff voluntarily dismissed the original
suit and was ultimately granted summary judgment in the second suit.
136.
137.
138.
139.
140.

Cf
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Hospital Authority v. Gray, 123 Ga. App. 415, 181 S.E.2d 299 (1971).
Ga. App. 498, 181 S.E.2d 501 (1971).
Hospital Authority v. Gray, 123 Ga. App. 415, 181 S.E.2d 299.
Ga. 295, 185 S.E.2d 83 (1971).
Ga. App. 198, 186 S.E.2d 780 (1971).
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On appeal, the court of appeals reversed, holding that'section 41(d) of
the CPA imposed the condition of paying the costs of the action previously dismissed before a plaintiff may renew the same action against
the same defendant.
There were four cases of significance that determined the effect of
dismissal under various other subparts of section 41 of the CPA.
In Cranford v. Carver 4 ' the court of appeals determined that a dismissal "with prejudice" on defendant's motion to dismiss under section
41(b) of the CPA, for failure to prosecute, operated as an adjudication
upon the merits. Accordingly, the court held .that a subsequent suit on
the same claim involving the same parties was barred by res judicata,
and therefore the trial court should have granted the defendant's motion
to dismiss the second action.
Conversely, in construing section 41(e) of the CPA, in Kalin v.
Pfarner'41 the court of appeals held that an automatic dismissal for no
order being taken in the case for a period of five years is not an adjudication upon the merits. Rather, to obtain an adjudication upon the merits,
the defendant must move for an order under section 41(b) of the CPA.
Further, a dismissal "for failure to pay the costs" comes within the
scope of a "dismissal for lack of jurisdiction" and under section 4 1(b)
of the CPA does not operate as an adjudication upon the merits.
In the case of Control Data Corp. v. Carley'43 the plaintiff's case had
been automatically dismissed pursuant to a special statute 44 for no
written order being taken for a period of two years. Plaintiff refiled the
case as authorized by the special statute4 5 and the defendant moved for
summary judgment, contending the involuntary dismissal was an adjudication upon the merits under section 41(b) of the CPA. The court of
appeals affirmed the denial of summary judgment, holding that if the
plaintiff's rights were to be measured by the general law, he was dismissed too early as section 41(e) of the CPA allowed him five years, not
just two. If the plaintiff's rights were to be measured by the special
statute, he was properly dismissed after two years and he had properly
refiled.
In Lumpkin v. Guthrie,'46 in a trial before the court without a jury,
the plaintiff had testified and certain exhibits were examined by the
141.
142.
143.
144.
145.
146.

124 Ga. App. 767, 186 S.E.2d 150 (1971).
124 Ga. App. 816, 186 S.E.2d 365 (1971).
124 Ga. App. 62, 183 S.E.2d 71 (1971).
Ga. Laws, 1960, p.2166.
Id.
124 Ga. App. 50, 183 S.E.2d 84 (1971).
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court. Before the plaintiff had finished presenting his case, the defendant
orally moved the trial court to dismiss the action pursuant to section
41(b) of the CPA, which was granted. On appeal, the court of appeals
has
held "such a motion is authorized only '[a]fter the plaintiff ...
4
7
completed the presentation of his evidence,' and not before."'
The court of appeals was faced with a somewhat analogous situation
in Kay Enterprises, Inc. v. Shawmac, Inc.,'48 a case which dealt with
directing a verdict as opposed to a motion to dismiss. In construing
section 50 of the CPA, the court of appeals reversed the action of the
trial judge in directing a verdict for the plaintiff at the close of the
evidence for the plaintiff. The court merely quoted section 50 of the
CPA: "A motion for a directed verdict may be made at the close of the
evidence offered by an opponent or at the close of the case." The court
of appeals then held that under this rule the defendant, but not the
plaintiff, may move for a directed verdict at the close of the evidence
for the plaintiff.
Turning now to the range of discretion allowed a trial judge in directing the course of a trial, there were two noteworthy cases decided in this
area during the survey period.
The court of appeals in Sollek v. Laseter"9 held that the granting of
a separate trial as to any separate issue under section 42(b) of the CPA
is a discretionary matter for the trial judge and there will be no reversal
unless there is a clear and manifest abuse of that discretion. No abuse
of discretion had been shown in granting the defendant's motion for a
separate trial on the issue of accord and satisfaction when the fact that
the defendant had liability insurance would of necessity be brought
before the jury in litigating that issue.
50
that secLikewise, the supreme court noted in Pressley v. Jennings1
tion 49 of the CPA provides that the court "may" require a jury to
return a special verdict on written questions. "In the absence of an abuse
of discretion, this court would not reverse a trial judge in submitting a
case for a general, rather than a special, verdict. .... ,,.15
At this point it appears to be appropriate to interject a synopsis 1of52
new legislation during the survey period regarding special verdicts.
The new Georgia statute specifies that in certain cases, upon written
request by any party made on or before the call of a case for trial, the
147.
148.
149.
150.
151.
152.

Id. at 51, 183 S.E.2d at 85.
124 Ga. App. 225, 183 S.E.2d 503 (1971).
124 Ga. App. 131, 183 S.E.2d 86 (1971).
227 Ga. 366, 180 S.E.2d 896 (1971).
Id. at 376, 180 S.E.2d at 905.
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court is duty-bound to require the jury to return only a special verdict.
Questions as to the proper procedure for objecting to a charge continue to reach the appellate courts. The court of appeals delimited in
A-i Bonding Service, Inc. v. Hunter"3 the degree of particularity required in objections to charge. First, the court noted the wording of the
requirement stated in Georgia Power Co. v. Maddox:'54 "The grounds
of error urged must fully apprise the court of the error committed and
the correction needed to cure the error."' 5 5 The court then held:
This language is too broad, as suggesting that counsel is required to
suggest a correct instruction in place of that objected to, where the
statutory requirement is only that he shall state 'distinctly the matter
to which he objects and the grounds of his objection.' Ga. Code
Ann. § 70-207(a).111
Finally, the Georgia appellate courts were called upon to delineate
relevant practice and procedure concerning a motion for a new trial
under section 50 of the CPA.
The defendant insurance company in Old Republic Life Insurance
Co. v. Banks 5 7 raised for the first time on its motion for a new trial the
issue that the plaintiff insured had failed to establish that the claimed
expenses fell within the technical limitations on payment found in the
insurance policy. The court of appeals held that the defendant's conduct
had not indicated that the defendant questioned the propriety or the
amount of the expenses. Rather, it appeared that the expenses were
admitted, the issue being whether the plaintiff's alleged injury was
within the coverage of the policy.
Similarly, in Corvair FurnitureManufacturing Co., Inc. v. Bull 8 the
court of appeals held that since no constitutional attack on an act providing for the selection of jurors had been made in the trial court, any
claim of unconstitutionality urged for the first time in the motion for
new trial or in the appellate court raises no issue for consideration.
Diamond v. Liberty National Bank & Trust Co.'59 looks to the allowable time period for the filing of the transcript of evidence pursuant to
a motion for a new trial under section 50 of the CPA. There the defendants had filed their motion for judgment notwithstanding the verdict
153.
154.
155.
156.
157.
158.
159.

125 Ga. App. 173, 186 S.E.2d 566 (1971).
113 Ga. App. 642, 149 S.E.2d 393 (1966).
Id. at 646, 149 S.E.2d at 397.
125 Ga. App. at 179, 186 S.E.2d at 571.
125 Ga. App. 265, 187 S.E.2d 333 (1972).
125 Ga. App. 141, 186 S.E.2d 559 (1971).
228 Ga. 533, 186 S.E.2d 741 (1972).
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and motion for new trial. The date set by the trial judge for a hearing
on the motions was approximately two and one-half months following,
and the trial judge allowed the defendants until that date to file the
transcript. The date was then extended by almost two months. In
construing Ga. Code Ann. § 70-301 (Rev. 1963), the supreme court
held that the statute leaves it within the discretion of the trial judge to
set a time for the filing of the transcript of evidence.
JUDGMENTS

There were two cases of considerable importance decided during the
survey period concerning themselves with the subject of default judgment under section 55 of the CPA.
In Byrd v. S.H. McGuire Realty Co.' the court of appeals held that
in the absence of any special statutory provisions governing default in
eviction proceedings, section 55 of the CPA is controlling.
In Escambia Chemical Corp. v. Rocker' the court of appeals upheld
the rule that "a person liable as a surety is not conclusively bound by a
judgment against his principal, the judgment being only prima facie
evidence of the principal's liability to the creditor."'6 2 The court went
on to hold that under section 55(a) of the CPA the same rule applies to
default judgments against the principal debtor as in litigated cases.
Similarly, the court of appeals decided two noteworthy cases dealing
with the opening of a default.
In State Farm Mutual Automobile Insurance Co. v. Pritchett"3 the
court of appeals, reversed the action of the trial court in opening a
default. The court of appeals held that generally it is an abuse of discretion to open a default in the absence of a showing of facts upon which
a finding of providential cause or excusable neglect could be made.
Accordingly, in Gordon v. Spence"4 the court of appeals held that the
negligence in failing to respond to a summons was inexcusable and
gross, and therefore the trial court erred in opening default.
Throughout the survey period, in a variety of cases, the appellate
courts reiterated basic principles relating to motions for summary judgment.
In French v. Norman"5 the court of appeals emphasized that the
160.
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164.
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125 Ga. App. 297, 187 S.E.2d
124 Ga. App. 434, 184 S.E.2d
Id. at 439, 184 S.E.2d at 35.
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purpose of a motion for summary judgment is to pierce the formal
verbiage of the pleadings by showing that there is no genuine issue as
to any material fact, and that the moving party is entitled to a judgment
as a matter of law.
In Burnette Ford, Inc. v. Hayes6 ' the supreme court held:
[T]he burden to show that there is no genuine issue of material fact
rests on the party moving for summary judgment whether he or his
opponent would at trial have the burden of proof on the issue concerned; and rests on him whether he is by it required to show the
existence or non-existence of facts. [Citation omitted.]" 7
Applying section 56(e) of the CPA, the court of appeals in Cotton
States Mutual Insurance Co. v. Proudfoot18 held that affidavits in support of a motion for summary judgment must be made on personal
knowledge as to admissible evidence and must show that the affiant is
competent to testify to the matter set forth therein. Further, citing
Holland v. Sanfax Corp."'9 the court stated that in motions for summary
judgment "the party opposing the motion is to be given the benefit of
all reasonable doubts in determining whether a genuine issue exists and
the trial court must give that party the benefit of all favorable inferences
that may be drawn from the evidence. '
The court of appeals in Travelers Insurance Co. v. Cox'' held:
A showing that certain facts are in dispute will not defeat the motion
for summary judgment where the movant has conclusively negated one
essential element entitling the opposite party to recover under any
theory. Here the movant has done this by showing that plaintiff's claim
has been litigated adversely to his position.' 72
The court of appeals in Rushing v. Ellis7 3 noted the rule that where
the proof offered by the [movant] consists of medical opinion testimony,
74
expert or otherwise, summary judgment is not proper.
166. 227 Ga. 551, 181 S.E.2d 866 (1971).
167. Id. at 552, 181 S.E.2d at 866.
168. 123 Ga. App. 397, 181 S.E.2d 305 (1971). Seealso Aetna Casualty & Surety Co. v. Cowan
Supply Co., 125 Ga. App. 155, 186 S.E.2d 556 (1971); Georgia Highway Express, Inc. v. W.D.
Alexander Co., 124 Ga. App. 143, 183 S.E.2d 215 (1971).
169. 106 Ga. App. I, 126 S.E.2d 442 (1962).
170. Id. at 5, 126 S.E.2d at 445. See also Burton v. National Indem. Co., 123 Ga. App. 402,
181 S.E.2d 107 (1971); Candler Gen. Hosp., Inc. v. Purvis, 123 Ga. App. 334, 181 S.E.2d 77 (1971).
171. 124 Ga. App. 337, 183 S.E.2d 610 (1971). See also McLean v. Oakmont Hosiery Mills,
124 Ga. App. 240, 183 S.E.2d 522 (1971).
172. 124 Ga. App. at 339, 183 S.E.2d at 611.
173. 124 Ga. App. 621, 184 S.E.2d 667 (1971).
174. Id. at 624, 184 S.E.2d at 699. See also Ehlers v. Golding, 227 Ga. 742, 182 S.E.2d 870
(1971).
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In the Rushing case, the court of appeals also construed section 15(a)
of the CPA and astutely held that amended pleadings which were filed
after the hearing on the motion for summary judgment, but prior to the
rendition of the judge's order, should be considered in passing upon the
motion.
However, in the anomalous decision of Gregory v. Hester,75 the court
of appeals held that evidentiary matter contained in affidavits submitted
after the hearing on the motion for summary judgment could not properly be considered in passing upon the motion unless, upon motion or
in the trial court's discretion, the hearing was reopened for hearing
additional evidence and objections thereto. Accordingly, the "hearing"
did not remain open from the date the hearing was set until the date an
order was entered.
In Atkins v. Bituminous Casualty Corp.7 ' the court of appeals held
that although the identity of the parties to a former action and to the
present action was sufficient for purposes of res judicata, where the
former action was in tort and the present action is in contract, res
judicata is not a bar to the present action. However, the court went on
to hold that estoppel by judgment, if applicable to the situation, may
be invoked by the pleadings in spite of the nomenclature used. Further,
in reversing the trial court's grant of summary judgment, the court of
appeals held that where a motion for summary judgment is based on
estoppel by judgment, it must appear from evidence introduced in support of the motion that the issue in the present litigation was actually
litigated in the prior action.
Diverting somewhat to the subject of summary judgment per se, as
opposed to a motion therefor, in Taylor v. Donaldson'7 7 the supreme
court was concerned with the propriety of summary judgment probating
a will in solemn form in superior court. Not having decided the question
before, the supreme court held that where the evidence authorizes it,
upon appeal in the superior court, that court is empowered to grant a
summary judgment probating a will in solemn form. The supreme court
reached its decision by concluding that the term "claim" in section 56
of the CPA should be construed broadly when read in conjunction with
section I of the CPA. The supreme court expressly avoided a ruling as
to whether summary judgment probating a will in solemn form is available in the court of ordinary.
175.
176.
177.
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Two cases of interest during the survey period called for application
of section 60 of the CPA.
In Erwin v. Marx'78 the supreme court affirmed the action of the trial
court in dismissing the plaintiffs' action under section 60(e) of the CPA
to set aside a default judgment which had been obtained against them
by the defendant. First, the supreme court noted that section 60(e) of
the CPA is identical with the provisions of former Ga. Code Ann. §§ 37219 (Rev. 1962) and 110-170 (Rev. 1959). After citing cases decided
under the former code sections, the supreme court held that equity
would not intervene to grant a defendant any relief from a judgment
obtained against him in consequence of his negligence, where he negligently failed to make a defense.
In Johnson v. McCauley'79 a decision based upon section 60(d) of the
CPA, the court of appeals affirmed the -action of the trial court in
denying the plaintiff's motion to set aside a dismissal. Under the law as
it existed in February, 1966,"80 the plaintiffs action had been automatically dismissed for no written order being taken for a period of five
years. Also, at that time, a continuance was deemed to be an order. 8 '
In his motion to set aside, the plaintiff contended that the case had been
continued within the five-year period, although there was no record of
any written order of continuance. The court of appeals held that the
plaintiff's motion to set aside the judgment of dismissal was not predicated upon some non-amendable defect apparent on the face of the
record as required by section 60(d) of the CPA, and therefore upheld
the dismissal.
There was a series of cases during the survey period concerned with
various aspects of the rendition of judgment.
"' the plaintiff contended on appeal to
Relying on Durham v. Pitts,82
the supreme court in Hiscock v. Hiscock'n that the lower court was
without jurisdiction to render a judgment more than ninety days after
the verdict of the jury, and at a subsequent term of court. The supreme
court noted that the Durham case was decided prior to the CPA, and
then held that under the CPA no time is given for the signing of judgments by the judge and filing with the clerk.
In the same vein, the supreme court reasserted in the Hiscock case
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that the trial judge, in rendering judgment, has no authority to amend
the verdict of the jury in matters of substance." 4
8 the supreme court
Additionally, in Board of Education v. Shirley""
reiterated the power of the superior court, on its own motion during the
term in which an order or judgment is rendered, to revoke, alter, amend,
or modify such order or judgment. However, in City of Cornelia v.
Gunter' the supreme court held that a judgment rendered during a
term becomes final after the expiration of the term and the trial court
cannot alter the judgment at a subsequent term. Citing section 60(h) of
the CPA, the supreme court went on to note that the CPA has not
affected the rule as to the finality of judgments.
One aspect of judgment itself is exemplified in Lambert v. Gilmer.'87
There the wife had petitioned for divorce and the court had entered a
decree granting divorce and alimony. The wife subsequently brought a
petition for citation for contempt against her former husband for failure
to pay alimony. The court of appeals affirmed the action of the trial
court in dismissing the contempt citation, holding that the alimony
judgment was void since the divorce petition gave no indication the wife
was seeking alimony, and the husband had filed no defensive pleadings
and had not litigated the issues at trial.
Finally, of paramount interest in the subject of judgments is the new
legislation concerning execution under section 62(a) of the CPA.",, That
section is now in accordance with rule 62(a) of the Federal Rules of Civil
Procedure to the extent that execution upon a judgment is not issued
until the expiration of ten days from entry of judgment. However, section 62(a) of the CPA excepts default judgments and provides that
execution may issue and enforcement proceedings be taken at any time
after entry of judgment.
MISCELLANEOUS

The Georgia appellate courts decided two interesting cases during the
survey period which do not fall under any one section of the CPA, but
are noteworthy.
On appeal to the court of appeals in Mullite Co. of America v.
Thornton,8 ' the defendant contended that since the jury had returned a
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verdict for less than the amount sought by the plaintiff, the verdict was
not authorized by the evidence and was a compromise among the jurors.
The court of appeals held:
There is no inherent wrong in a verdict arrived at by the jurors compromising among themselves. Indeed, lawyers must agree that a very large
percentage of all verdicts are end products reached that way. The
determining factor in setting a verdict aside or in upholding it is
whether the evidence authorized it. 190
The court theii concluded that the evidence amply supported the verdict.
In the case of Shepherd v. Frasier' the trial court had sustained the
defendants' motion to strike certain exceptions by the plaintiff to an
auditor's report. The supreme court affirmed the action of the trial
court, holding that the plaintiff had failed to comply with the requirements of Ga. Code Ann. § 10-301 (Supp. 1971). This code section requires that exceptions to an auditor's report be separately classified as
"exceptions of law" and "exceptions of fact." The supreme court noted
that the reasoning behind the rule is that exceptions of law are to be
considered by the judge alone, while exceptions of fact are to be considered by the jury.
PROVISIONAL AND FINAL REMEDIES AND SPECIAL PROCEEDINGS

There were no noteworthy cases dealing with the general subject matter of this section decided during the survey period.
However, there was relevant legislation under section 65(a) and (b)
of the CPA.' This section is now basically in accord with rule 65(a)
and (b) of the Federal Rules of Civil Procedure, except that 65(b) of the
CPA provides for the expiration of a temporary restraining order after
thirty days, whereas rule 65(b) of the Federal Rules of Civil Procedure
allows only ten days.
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