
APPELLATE PRACTICE AND PROCEDURE

By CAREY P. DEDEYN*

Cases decided under the Appellate Practice Act of 1965 (hereinafter
referred to as the "APA") during the current survey period reflected
little new in the attitude of the Georgia appellate courts with respect to
the judicial interpretation and application of the provisions of that stat-
ute. The now familiar fates of many previous appeals were also suffered
by practitioners during the past year. Following the lead of the most
recent survey,' no effort will be made here to reemphasize previous
criticism 2 of the technical application of appellate rules and procedures
since those arguments are by now so well known that further comment
would be superfluous.

While the decisions themselves have forged no new ground, it is re-
freshing to note that certain amendments to the appellate court rules,
together with an amendment to the APA itself, may well have signifi-
cant effects upon the problems which have troubled the appellate bar
to date. Together with the traditional review of case authorities, these
developments during the survey period deserve particular emphasis.

LAW OF THE CASE

The rule of Hill v. Willis3 continued to plague appellate practitioners
in the cases reviewed during this survey period. Numerous judgments
were affirmed on appeal by reason of the now all too familiar finding
that the overruling of a motion for new trial, if not appealed directly or
specifically enumerated as error in an appeal from the final judgment,
establishes the law of the case and leaves the appellate court no room
to consider the errors set forth in support of the original motion.' While
some panels on the Georgia Court of Appeals continue to express dissat-
isfaction with such results,5 the standard of Hill v. Willis continued to
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1. Fleming, Appellate Practice and Procedure, Annual Survey of Georgia Law. 23 MERCER
L. REV. 229 (1972).

2. E.g., Beaird, Practice and Procedure. Annual Survey of Georgia Law, 20 MERCER L. REV.
181 (1969).

3. 224 Ga. 263, 161 S.E.2d 281 (1968).
4. E.g., Parrott v. State, 124 Ga. App. 586, 184 S.E.2d 691 (1971); Ford v. State, 123 Ga. App.

828, 182 S.E.2d 489 (1971).
5. See Judge Hall's special concurrence in Coggins v. State, 124 Ga. App. 124, 125, 183 S.E.2d

214, 215 (1971), agreeing with the result only by reason of constitutional mandate and stating:
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be recognized and applied even in situations where the appellant's enu-
merations of error set forth the same language and grounds as those
raised in the motion for new trial.'

The inflexibility of the law of the case rule was amply demonstrated
in Moss v. Strother Ford, Inc.7 There, the appellant filed a notice of
appeal on July 23, 1971, from a final judgment entered May 13, 1971.
The notice of appeal being untimely on its face, the appellees quite
naturally moved for a dismissal. However, the court examined the re-
cord to find that the appellant had filed a motion "to set aside the
judgment" on May 24, which was overruled on July 12. Citing its reli-
ance on the doctrine of "substance over form" the court noted that the
motion filed by the appellant included grounds which were appropriate
for a motion for new trial and thereby elected to treat the motion as
such with the result that the appeal from the original judgment was
therefore timely, since the "motion for new trial" served to toll the time
for taking the appeal.'

Appellant's victory on this point was indeed Pyrrhic. Having exer-
cised commendable liberality in finding the notice of appeal to be
timely, the court then promptly affirmed the judgment because the
appellant had failed to assign error on the overruling of his "motion for
new trial." 9 The result in Strother Ford could hardly have been antici-
pated by the appellant. Nevertheless, other cases decided during the
survey period indicate that the court of appeals, at least, intends to place
strict limitations on the effect of Hill v. Willis. Furthermore, an impor-
tant amendment to the Rules of the Court of Appeals and the Supreme
Court, together with a subsequent interpretive decision by the court of
appeals, may result in the law of the case rule no longer being of any
continuing vitality in decisions under the APA.

In Champion v. Martin,10 plaintiff brought an action for damages

"There is no escape from the fact that unless and until it is reversed, Hill v. Willis, 224 Ga. 263
(4) (161 S.E.2d 281), is a decision of the Supreme Court of Georgia."

6. Wood v. State, 25 Ga. App. 124, 186 S.E.2d 577 (1971).
7. 125 Ga. App. 347, 187 S.E.2d 570 (1972).
8. GA. CODE ANN. § 6-803(a)(Supp. 1971).
9. Earlier in the decision, the court had also characterized appellant's motion below as being

the equivalent of the former "motion in arrest of judgment" which, under GA. CODE ANN. § 6-
803(a) (Supp. 1971), would also have tolled the time for filing a notice of appeal. Even though a
motion for new trial is not a condition precedent to an appeal (GA. CODE ANN. § 6-702 (Supp.
1971)), the court apparently felt that it could not carry its fiction to completion by treating the
motion as one in "arrest of judgment" (thereby satisfying the timeliness requirement for the notice
of appeal and avoiding the law of the case rule at the same time) since the provisions relative to
motions in arrest of judgment had been superseded by the Civil Practice Act. See GA. CODE ANN.

§§ 81A-160, 81A-201 (Rev. 1972).
10. 124 Ga. App. 275, 183 S.E.2d 571 (1971).
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alleging fraud and deceit in the sale of a dwelling house, also seeking
attorney's fees and punitive damages. At the trial, plaintiff suffered a
directed verdict in favor of defendant with respect to punitive damages
and attorney's fees, as well as certain other issues in the case. After a
nominal plaintiffs verdict on the open issues, a motion for new trial was
filed and subsequently overruled. No appeal was taken from the overrul-
ing of the motion for new trial but the plaintiff did enumerate as error
the direction of a verdict with respect to attorney's fees and punitive
damages. The court held that, since the jury found in favor of the
plaintiff on an issue of fraud, it was error to direct a verdict on attor-
ney's fees and punitive damages. On motion for rehearing, the appellee
contended that the plaintiff-appellant's failure to appeal from the over-
ruling of his motion for new trial precluded any appeal from the action
of the trial court in directing a verdict against plaintiff on that issue,
relying on Hill v. Willis. The court denied the motion for rehearing,
finding that the filing of the motion for new trial only on the general
grounds did not raise the question of the correctness of the directed
verdict on attorney's fees and punitive damages.

[T]he failure to appeal from the denial of the motion for new trial
would not establish the law of the case as to the direction of the verdict
denying the plaintiffs' punitive damages and attorney's fees. These
questions were not raised in the motion for new trial."

In Denham v. Shellman Grain Elevator, Inc.,"2 the defendant-
appellant filed a motion for new trial which was subsequently "dis-
missed and overruled" by the trial court for lack of prosecution. The
defendant appealed from the final judgment on the general grounds
which had also been cited in support of the motion for new trial but did
not appeal from the ruling on the motion for new trial nor cite the action
on that motion as the subject of a specific enumeration of error. The
opinion of the court, written by Judge Evans, did not discuss the applica-
tion of Hill v. Willis to this situation but simply held that appellant's
general assignments of error on the final judgment were without
merit. 3 However, in a special concurrence, the law of the case rule
was the subject of specific attention.

The appellee had argued that the defendant-appellant's failure to

II. Id. at 277-78, 183 S.E.2d at 573.
12. 123 Ga. App. 569, 181 S.E.2d 894 (1971).
13. In a special concurrence, Judge Evans later indicated his opinion that Hill v. Willis would

apply in this situation. See 123 Ga. App. at 577-78, 181 S.E.2d at 900 (1971).
14. 123 Ga. App. at 574-75, 181 S.E.2d at 898-99 (Hall, J., joined by Bell, C. J., Jordan, P. J.

and Eberhardt, Deen & Quillian, J. J.).

1973]



MERCER LAW REVIEW

enumerate as error the trial court's ruling on the motion for new trial
precluded the appellate court from considering any enumeration of
error on the general grounds in the appeal from the final judgment. In
response to this argument, the concurring opinion noted that a dismissal
of a motion for new trial not based upon the merits (as in the case of a
dismissal for lack of prosecution) did not have the res judicata effect
which would trigger the application of the law of the case rule.

We therefore hold that the dismissal of the motion for new trial
cannot be the law of the case as to the merits of the grounds in the
motion for new trial so as to prevent this court from passing on a direct
enumeration of these grounds on an appeal from the final judgment.,5

Hill v. Willis, the concurrence found, should not be unduly extended.

Its holding is limited to a situation where the motion for new trial has
been overruled and there is no enumeration of error on this ruling. If
there is to be any extension of the doctrine of Hill v. Willis, supra, in
opposition to the mandate of the General Assembly as found in the
provisions of Code Ann. § 6-702, let it be by the court that created the
doctrine.1"

The Denham case clearly framed the issue and the Georgia Supreme
Court wasted little time in accepting the challenge issued by Judge Hall
in his concurring opinion. Not surprisingly, under virtually identical
facts in Munn v. Kelliam, 7 the supreme court held that the dismissal
of a motion for new trial for want of prosecution left the judgment on
the verdict as the law of the case and precluded the appellate court from
considering enumerations of error on the general grounds. The rationale
seems to be that where the trial court does not actually pass upon the
motion for new trial, there is no "error" to be reviewed, leaving only
the judgment, untested on the general grounds, as the law of the case. 8

Against the background of judicial controversy which this pitfall of
appellate practice has engendered, the passing of Hill v. Willis may have

15. Id. at 575, 181 S.E.2d at 898.
16. Id., 181 S.E.2d at 898-99.
17. 228 Ga. 395, 185 S.E.2d 766 (1971).
18. The dismissal of the motion for new trial was cited in the notice of appeal, and the general

grounds were enumerated as error although the dismissal itself was not. Absent a "ruling" by the
trial court, the appellant seems to have been left without an effective appellate remedy. The decision
was not without dissent. Citing the Denham case, Justice Undercofler, joined by Chief Justice
Almand, reasoned that the dismissal here was contemplated by GA. CODE ANN. § 6-803 (a)(Supp.
1971) and did not preclude a consideration of the general grounds by the court. See 228 Ga. at
396-97, 185 S.E.2d at 767.
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been marked by respective amendments to the Rules of the Supreme
Court and the Rules of the Court of Appeals, effective March 2, 1972.
On that date, a new subsection to Rule 14 of the Rules of both courts
was added as follows:

(e) Review.
The enumeration of errors shall be deemed to include and present for
review all judgments necessary for a determination of the errors speci-
fied. 9

On its face, this new provision seems designed to allow the review of
those cases in which the grounds of a motion for new trial are included
within the enumeration of errors even though the ruling on the motion
itself is not appealed from or specifically enumerated as error. The
application of such a rule would avoid the result which has been reached
in the many cases where judgments have been affirmed in this situation
under the Hill v. Willis law of the case rule precedent.20

The court of appeals did not hesitate to announce this very applica-
tion of the new amendment. In Slay v. Brady,2 ' the appellant filed a
notice of appeal from the direction of a verdict and from the overruling
of a motion for new trial. The enumeration of errors subsequently filed
only alleged error by the trial court as to the direction of the verdict.
The appellee argued that the direction of the verdict was not itself an
appealable judgment and that, since the enumeration of errors did not
include the overruling of the motion for new trial, no question was
presented for appellate review under the authority of Hill v. Willis. The
court of appeals rejected this argument as follows:

Until the rules of the Court of Appeals and those of the Supreme
Court were amended March 2, 1972, the motion might have been good
and a dismissal might have resulted. However, by Rule 14(e) now
providing that "The enumeration of errors shall be deemed to include
and present for review all judgments necessary for a determination of
the error specified," the rule of Hill v. Willis is superseded.12

Thus, the overruling of the motion for new trial would be deemed to
have been included in the enumeration of errors as a judgment necessary
to pass upon a determination of possible error in the direction of a
verdict. Although Slay v. Brady may not have been a proper vehicle for

19. GA. SuP. CT. R. 14(e); GA. CT. APP. R. 14(e).
20. E.g., Wood v. State, 125 Ga. App. 124, 186 S.E.2d 577 (1971).
21. 126 Ga. App. 249, 190 S.E.2d 445 (1972).
22. Id. at 249, 190 S.E.2d at 446.
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setting forth the effect of the amendment to Rule 14,3 it is quite ob-
vious how the court of appeals will interpret the new provision in a
classic situation where no appeal is taken from the overruling of a
motion for new trial and the action of the trial court is not enumerated
as error. It remains to be seen whether the Georgia Supreme Court will
construe the amendment to its Rules in the same manner as that under-
taken by the court of appeals.

DELAYS IN FILING TRANSCRIPT AND ENUMERATION OF ERRORS

Notwithstanding the clear language of section 13 of the APA 4 the
appellate courts continued in their position that the late filing of a
transcript constitutes grounds for dismissal of the appeal.25 Ostensibly,
the dismissal of an appeal on this ground is based upon the exercise of
constitutional power by the appellate courts to insure the efficient ad-
ministration of justice and to prevent stale appeals," which presumes
some inquiry into the circumstances surrounding the delay. Neverthe-
less, the somewhat cursory nature of many of these decisions indicates
that the appellate courts are more inclined to view the filing deadlines
as absolute jurisdictional requirements.Y The overriding constitutional
authority of the appellate courts on this subject was most evident in
those cases in which transmittal of the record to the appellate court was
delayed for a failure to pay costs. In situations in which no motion to
dismiss the appeal had been made in the trial court,2 as expressly con-
templated by the APA, or even where the trial court passed on the
question upon motion and declined to dismiss the appeal,2 the appellate
courts still acted to cause dismissals. The results were similar where
payment of costs was not at issue.A3 Thus, even where the trial court
denied a motion to dismiss the appeal for a late filing and entered an
order setting a definite date for the filing of the transcript, which order
was complied with by the appellant, the appeal was dismissed as stale.,

23. The opinion indicates that an appeal was in fact taken from the overruling of the motion
for new trial which would seem sufficient to avoid Hill v. Willis problems.

24. GA. CODE ANN. § 6-809(b)(Supp. 1971).
25. E.g.. Cole v. Cole, 228 Ga. 9, 183 S.E.2d 743 (1971); Hardwick v. State, 227 Ga. 467, 181

S.E.2d 376 (1971); O'Kelley v. McLain, 123 Ga. App. 669, 182 S.E.2d 189 (1971).
26. See Fahrig v. Garrett, 224 Ga. 817, 165 S.E.2d 126 (1968).
27. E.g., Hardwick v. State, 227 Ga. 467, 181 S.E.2d 376 (1971); see Servall, Inc. v. Southern

Cross Industries, Inc., 125 Ga. App. 88, 91, 186 S.E.2d 499, 500-01. (1971) (concurring opinion).
28. Jones v. State, 123 Ga. App. 672, 182 S.E.2d 190 (1971).
29. Servall, Inc. v. Southern Cross Indus., Inc., 125 Ga. App. 88, 186 S.E.2d 499 (1971).
30. Bramlett v. Smith, 227 Ga. 523, 181 S.E.2d 849 (1971); Eunice v. Lanier, 124 Ga. App.

431, 184 S.E.2d 62 (1971).
31. Eunice v. Lanier, 124 Ga. App. 431, 184 S.E.2d 62 (1971).
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Furthermore, even where an order extending the time for filing the
transcript had been granted, the supreme court made it clear that the
APA requires such orders to be filed and served "promptly," with the
result that an "open-ended" extension order filed some two months
after signature by the trial judge was ineffective to authorize a late filing
of the transcript. 2

The new rules in the appellate courts now seem to offer some relief
with respect to the dismissal of an appeal for the late filing of the
transcript and should change the result in cases like Jones v. State."
Apparently recognizing the intent of section 13(b) of the APA, new Rule
I 1(c), effective as of March 2, 1972, now provides as follows:

(c) Waiver.
Appellee shall be deemed to have waived any failure of the appellant
to comply with the provisions of the appellate practice act relating
to the filing of the transcript of the evidence and proceedings or trans-
mission of the record to this Court unless objection thereto was made
and ruled upon in the trial court prior to transmittal.3 4

Thus, the failure to file objection in the trial court as to a late filing will
preclude a dismissal of the appeal in the appellate court. However, the
new Rule would seem not to affect the power of the appellate court to
dismiss a stale appeal where objection was duly made but overruled by
the trial court, as in Servall, Inc. v. Southern Cross Industries, Inc. "3 5

Numerous appeals were also dismissed during the survey period for
failure of the appellant to comply with the appellate court rules3 re-
quiring that the enumeration of errors be filed within twenty days from
the date the case is docketed.37 The supreme court has also held that
the provisions of section 6 of the Civil Practice Act 38 do not apply to
extend the period of time within which these filing deadlines must be
observed.39 Absent providential cause," the late filing of enumerations

32. Bramlett v. Smith, 227 Ga. 523, 181 S.E.2d 849 (1971).
33. 123 Ga. App. 672, 182 S.E.2d 190 (1971).
34. GA. Sup. CT. R. I 1(c); GA. CT. APP. R. I I(c).
35. 125 Ga. App. 88, 186 S.E.2d 499 (1971).
36. GA. SuP. CT. R. 14(a); GA. CT. APP. R. 14(a).
37. E.g., Southern Ry. v. Gunter, 227 Ga. 463, 181 S.E.2d 494 (1971); Jackson v. State, 124

Ga. App. 544, 184 S.E.2d 519 (1971). It has even been stated that the filing requirement for the
enumeration of errors is jurisdictional. Herron v. Travelers Indemnity Co., 125 Ga. App. 541, 188
S.E.2d 400 (1972). But see Judge Hall's disagreement with this theory in his concurring opinion in
Jackson v. State, supra at 545.

38. GA. CODE ANN. § 81A-106 (Rev. 1972).
39. Akin v. Sanders, 228 Ga. 251, 184 S.E.2d 660 (1971).
40. Showing providential cause may be difficult. In Babb v. Cook, 124 Ga. App. 823, 186

S.E.2d 317 (1971), the fact that appellant's counsel was hospitalized with acute arthritis and was
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of error will simply result in an outright dismissal.
The recent amendments to the Court of Appeals and Supreme Court

Rules discussed above also seem to have alleviated the harshness of the
dismissal rule for failure to make a timely filing of the enumeration
within the prescribed time. Prior to that amendment, delay in filing the
enumeration was deemed a failure to complete the appeal requiring, in
the interpretation of the decisions, an outright dismissal. On March 2,
1972, Rule 14(a) in both courts was amended to read as follows:

(a) Time of Filing.
The enumeration of errors shall be filed with the Clerk of this Court
within 20 days after the case is docketed in his office. Concerning
appeals transferred from the Supreme Court [Court of Appeals] see
Rule 21(c). Failure to file the enumeration of errors within the time
specified in these rules shall subject the offender to contempt. Failure
to comply with an order of this Court directing the filing of the enu-
meration of errors shall cause the appeal to be dismissed."

In effect, this new rule seems to give the "late" appellant a second
chance, although failure to comply with the twenty day rule will not be
without its consequences. The new provision contemplates that the
court, upon a failure of the appellant to meet the filing deadline, would
direct a date upon which the enumeration of errors would be filed,
failing compliance with which the appeal would be dismissed.

NOTICE OF APPEAL

In the past, numerous appeals have been dismissed by reason of
defects in the notice of appeal resulting in a failure of the notice to
specify that the appeal was being taken from a "judgment, ruling or
order."4 The most common dismissals were found in cases in which the
appeal was apparently inadvertently taken from a verdict rather than
from a judgment. 3 Despite the obvious intention of Ga. Code Ann. § 6-
809(d)(Rev. 1964), the appellate courts continued to require particular-
ity in the notice of appeal even when it was fairly obvious which action
the appellant intended to present for review. 4

under heavy sedation at the time the enumeration should have been filed was insufficient because
the court could not determine whether counsel was so incapacitated as to be unable to request an
extension.

41. GA. SuP. CT. R. 14(a); GA. CT. App. R. 14(a).
42. E.g.. Interstate Fire Ins. Co. v. Chattham, 222 Ga. 436, 150 S.E.2d 618 (1966).
43. E.g.. Hurst v. Starr, 226 Ga. 42, 172 S.E.2d 604 (1970); Williams v. Keebler, 222 Ga. 437,

150 S.E.2d 674 (1966).
44. E.g.. Smith v. Sorrough, 226 Ga. 744, 177 S.E.2d 246 (1970); Teppenpaw v. Blalock, 121
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During the current survey period, appeals from directed verdicts
rather than from judgments based upon those verdicts resulted in dis-
missals." And, even under the somewhat sympathetic view of the Geor-
gia Court of Appeals,46 a grossly incorrect reference to a judgment
required an outright dismissal. 7

Heretofore, the notice of appeal has been held to be non-amendable,
so that such defects could not be corrected after filing, 8 During its 1972
session, the Georgia General Assembly addressed itself to this problem
and adopted an amendment to section 13(b) of the APA to provide the
following additional language:

If an error appears in the notice of appeal, the court shall allow the
notice of appeal to be amended at any time prior to judgment to
perfect the appeal so that the appellate court can and will pass upon
the appeal and not dismiss it. 9

This new provision, becoming effective July 1, 1972, had quite obviously
not been construed by the appellate courts at any time during the survey
period. It is open to question, therefore, whether this amendment would
be effective to allow the correction of a "substantive" defect (such as
an appeal from a verdict rather than a judgment) or whether its applica-
tion will be limited to the correction of what might commonly be re-
ferred to as a typographical error.

APPEALABLE MATTER-INTERLOCUTORY ORDERS

The APA makes it quite clear that, unless the judgment sought to be
appealed is final ("that is to say-where the cause is no longer pending
in the court below")50 or unless the order is one of those specifically
made directly appealable without regard to finality,5" the appellate re-
view of various orders, decisions or judgments is conditioned upon the

Ga. App. 320, 173 S.E.2d 442 (1970).
45. Allen v. Reynolds & Co., 123 Ga. App. 604, 181 S.E.2d 927 (1971); Hollis v. Hollis, 123

Ga. App. 476, 181 S.E.2d 521 (1971).
46. In Triple "C" Recreation Ass'n v. Cash, 124 Ga. App. 754, 186 S.E.2d 145 (1971), the

date of judgment and date of certification for appeal by the trial court were both incorrectly cited
in the notice of appeal, but the court found the judgment adequately specified.

47. Faulkner v. Home Fed. Say. & Loan Ass'n, 124 Ga. App. 360, 183 S.E.2d 615 (1971).
48. Williams v. Keebler, 222 Ga. 437, 150 S.E.2d 674 (1966).
49. Ga. Laws, 1972, p. 624. Presumably, the first reference to "court" in this new provision

means the appellate court since a notice of appeal could not be effectively filed prior to the
judgment from which the appeal is sought. Bonzheim v. Bonzheim, 227 Ga. 478, 181 S.E.2d 363
(1971).

50. GA. CODE ANN. § 6-701(a)(l)(Supp. 1971).
51. GA. CODE ANN. § 6-701(a)(3)(Supp. 1971).
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issuance of a certificate of immediate review from the trial court.52 What
is apparently not clear, however, is the nature of the distinction between
final and interlocutory rulings.

As in previous years, numerous appeals during the survey period were
dismissed as premature for failure to obtain the required certificate and
the decisions on this subject actually produced little in the way of sur-
prise. However, a brief review of several illustrative situations where
such dismissals resulted would seem to be in order. The absence of a
certificate of review was held to be fatal to the appeal in each of the
following instances: the overruling of a motion for change of venue; 3

the denial of a motion to amend an answer in garnishment;54 denial of
a motion to add parties defendant;55 the grant of an ex parte restraining
order;" the granting of a motion for new trial;57 an order denying the
prayers of a traverse in garnishment proceedings; 8 an order setting aside
a default judgment; 9 and a judgment of contempt where no application
for discharge had been made.10

Procedurally, the certificate of immediate review is to be issued by
"the trial judge"-that is, the judge who rendered the order sought to
be appealed. In an interesting case of first impression,6 the court of
appeals held that where the trial judge departs from the jurisdiction
shortly after issuing an interlocutory order so as to make it impossible
to secure a timely certificate of review, the request for such a certificate
may be presented to and validly issued by another judge of the same
court having jurisdiction to hear "emergency matters."

Of course, it is still well established that, where counterclaims are still
pending in the court below, a judgment completely disposing of the main
claim is still not final within the meaning of Ga. Code Ann. § 6-701
(a)(l)(Rev. 1964).11 It is also not subject to question that the review of

52. GA. CODE ANN. § 6-701(a)(2)(Supp. 1971).
53. Rucker v. State, 124 Ga. App. 491, 184 S.E.2d 228 (1971).
54. Savannah Bank & Trust Co. v. Keane, 124 Ga. App. 433, 184 S.E.2d 51 (1971).
55. White v. Wright, 124 Ga. App. 151, 183 S.E.2d 90 (1971).
56. Akins v. Tucker, 227 Ga. 503, 181 S.E.2d 366 (1971).
57. Smith v. Clark, 123 Ga. App. 458, 181 S.E.2d 551 (1971).
58. Southern Cross Discount Co. v. W, R. Bean & Son, Inc., 123 Ga. App. 363, 180 S.E.2d

926 (1971).
59. Love v. Harris, 123 Ga. App. 776, 182 S.E.2d 490 (1971).
60. Teamsters Local 528 v. Allied Foods, Inc., 227 Ga. 830, 183 S.E.2d 374 (1971). The

decision is correct under the statute, but the court quite erroneously analogized the required
application for discharge "to the requirement that a motion for new trial be made as a condition
precedent to appeal." Id. at 831, 183 S.E.2d at 375.

61. Tingle v. Harvill, 125 Ga. App. 312, 187 S.E.2d 536 (1972).
62. E.g., Farmers Co-op. Ins. Co. v. Hicks, 227 Ga. 755, 182 S.E.2d 895 (1971); Parrish v.

Clements, 123 Ga. App. 495, 181 S.E.2d 510 (1971).
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orders and judgments with respect to motions for summary judgment
are to be governed exclusively by section 56(h) of the Civil Practice Act.
Under that provision, orders granting summary judgment on any issue
or as to any party are subject to review by appeal without qualification.
However, an order denying summary judgment

is not subject to review by direct appeal or otherwise, unless within 10
days of the order of denial the trial judge certifies that the order
denying summary judgment as to any issue or as to any party should
be subject to review, in which case such order shall be subject to review
by direct appeal 3

The distinction between the above provision governing the review of
orders denying motions for summary judgments and the certificate of
immediate review standards of Ga. Code Ann. § 6-701(a)(2) (Rev. 1964)
should not be taken lightly. Under the latter provision, orders and judg-
ments not otherwise final may be subject to interlocutory review where
the certificate is issued. However, the failure to obtain such a certificate
would not necessarily preclude the assignment of error with respect to
that ruling on the main appeal after entry of final judgment. The same
result is not true with respect to an order denying a motion for summary
judgment. In that case, the order is not subject to direct appeal or
otherwise unless the certificate is issued within ten days. Absent such a
certificate, the order is not subject to review either on an interlocutory
basis or as part of the main appeal. 4

Judgments for or against fewer than all parties in a single proceeding
or adjudicating fewer than all claims in a given case, regardless of the
"effective" finality of such action, are not considered final for purposes
of appeal without the express determination set forth in section 54(b)
of the Civil Practice Act. 5 Absent such an express determination in the
order itself, or absent the issuance of a certificate of immediate review
under Ga. Code Ann. § 6-701(a)(2) (Rev. 1964), orders and judgments
under such circumstances are not final and the cases continue to so
hold .6

The appellate courts have no jurisdiction to review moot cases., An
interesting application of the mootness doctrine was found in Norman

63. GA. CODE ANN. § 81A-156(h) (Rev. 1972).
64. E.g.. Bekins Van Lines Co. v. Barlow, 123 Ga. App. 601, 181 S.E.2d 908 (1971).
65. Cook v. Peeples, 227 Ga. 473, 181 S.E:2d 375 (1971).
66. E.g., White v. Wright, 124 Ga. App. 151, 183 S.E.2d 90 (1971); Williams v. Horn, 124

Ga. App. 485, 184 S.E.2d 198 (1971).
67. Gober v. Colonial Pipeline Co., 228 Ga. 668, 187 S.E.2d 275 (1972).
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v. Walker,6" a case involving a third party complaint. There, a jury
verdict was returned in favor of the plaintiff against the original defen-
dants and also in favor of the third-party defendant on third-party
plaintiffs' claim for a contribution towards any judgment entered
against them in the main action. The original defendants then filed a
motion for new trial as to both the plaintiff and the third-party defen-
dant, with the motion for new trial as to the third-party defendant
coming on for hearing first and being denied. Thereafter, a consent
order was entered whereby the motion for new trial as to the plaintiff
was granted, but immediately thereafter, the plaintiff voluntarily dis-
missed the main action noting, however, that the dismissal was intended
to be without prejudice to the third-party claim. The original defendants
then appealed from the denial of the motion for new trial as to the third-
party defendant. The court of appeals dismissed the appeal as moot on
the theory that the consent order on the motion for new trial as to the
plaintiff, followed by the subsequent dismissal of plaintiffs claim, left
the case as if no judgment had ever been entered against the original
defendants.

How stands the third-party complaint upon the granting of a motion
for new trial, by consent or otherwise, thus reinstating the case as if
no judgment had been rendered against the defendant in favor of plain-
tiff; and the subsequent dismissal of the action by the plaintiff'?...
If the appeal is granted and a new trial ordered, can the appellant
obtain any relief against this defendant? The answer is in the negative,
as the dismissal leaves no case pending in the court below. The appeal
is moot."

MISCELLANEOUS

Under the requirements of section 17 of the APA, 0 the failure to
specify with sufficient particularity the basis of objection to the trial
court's charge to the jury continues to preclude appellate review of error
assigned on such charge.7 And, the appellate court will not review the
correctness of a charge on any ground other than that set forth at the
trial." Although still holding the particular objection at issue to be non-
specific, the court of appeals indicated in one decision" that a more

68. 123 Ga. App. 413, 181 S.E.2d 310 (1971).
69. Id. at 414, 181 S.E.2d at 311.
70. GA. CODE ANN. § 70-207 (Supp. 1971).
71. Noble v. Kerr, 123 Ga. App. 319, 180 S.E.2d 601 (1971).
72. Seaboard Coast Line R.R. v. Duncan, 123 Ga. App. 479, 181 S.E.2d 535 (1971).
73. Horton v. Ammons, 125 Ga. App. 6 9, 186 S.E.2d 469 (1971).
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reasonable attitude on this point might be in order. Quoting the lan-
guage of the statute, the court stated:

It should be emphasized that the Appellate Practice Act of 1965
specifically provides that the "objection need not be made with the
praticularity of assignments of error (abolished by this law) and need
only be as reasonably definite as the circumstances will permit." Code
Ann. § 70-207(a). If heretofore we have failed to follow the mandate
of the General Assembly, our rulings must yield to the statute. Smith
v. Nelson, 123 Ga. App. 712, 722 (182 S.E.2d 332). The statute seeks
to eliminate the sporting aspect of objecting to the charge. It will not
allow an attorney to gamble, i.e., to refuse to object to a possibly
erroneous charge, hoping for a favorable verdict; but then to rely upon
the error to obtain a new trial if the verdict is unfavorable. On the other
hand, the statute does not demand a formalistic, technically perfect
objection. The only requirement is that the grounds of the objection
be stated distinctly enough for a "reasonable" trial judge to understand
its nature, enabling him to rule intelligently on the specific point. In
other words, it is merely a rule of common sense.74

The failure to state in the notice of appeal whether or not a transcript
of the evidence and proceedings will be transmitted as a part of the
record is not grounds for a dismissal of the appeal,75 but the absence of
a transcript or stipulation where one is necessary for the review of error
(following appellant's designation that a transcript would not be filed),
is obviously fatal.7"

74. Id. at 72, 186 S.E.2d at 473.
75. Ellison v. Labor Pool of America, Inc., 228 Ga. 147, 184 S.E.2d 572 (1971), the court

noting, however, the confusion which results from the failure to make such a designation.
76. E.g., Cason v. Upson County Bd. of Health, 227 Ga. 451, 181 S.E.2d 487 (1971);

O'Gorman v. O'Gorman, 227 Ga. 468, 181 S.E.2d 490 (1971); Scott Properties, Inc. v. Lawson,
124 Ga. App. 158, 183 S.E.2d 238 (1971).
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