
LOCAL GOVERNMENT LAW
By R. PERRY SENTELL, JR.*

Almost unbelievably, this installment completes a decade of summa-
rizing developments in local government law for this survey. The con-
sumption of ten summer "vacations" by such an undertaking should
entitle one to reminisce about it, and the temptation is great to do so.
That urge will be suppressed, however, or at least compromised by
briefly recording three general impressions.

One quandary always is whether the exercise is worth the time and
effort which it requires. After all, the subject area is a sprawling one
and the unsatisfying summarization of it leaves little room for creativity
and originality. Balanced against this, however, has been the chance
observation now and then of an appreciative reader who at least said
the effort had been helpful to him. Such thoughtfulness pales the reser-
vations into insignificance.

A second major impression derived from the endeavor is a sense of
continuing activity. The sheer magnitude of judicial and legislative de-
velopments in local government law over the last ten years has been
nothing short of remarkable. The frenzy has increased almost yearly,
as legal cycles run their course and both major and minor themes are
played to a conclusion. Although the law may thus be continually en-
riching itself, its impact on the subject has not always been a fortunate
one.

Finally, the most important personal benefit gained from the work
has resulted from the necessary association with the student editors.
Their enthusiasm, determination, and pleasantness have left lasting
marks; and much satisfaction is taken from this opportunity of having
witnessed the progression of a generation of them into positions of
leadership.

Now to business as usual, and this year again movement was plenti-
ful. Almost seventy court decisions have been selected for mention,
arbitrarily classified as to subject matter. In addition, some twenty-
seven statutes have been noted, limited to some of the more noteworthy
legislative achievements. Not surveyed are local and special enactments,
population statutes, and resolutions proposing amendments to the con-
stitution.

* Professor of Law, University of Georgia School of Law. A.B., 1956, LL.B., 1958, University

of Georgia: LL.M., 1961, Harvard Law School. Member of the Georgia Bar.
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COURT DECISIONS

Municipalities

Elections

When the General Assembly enacted the Georgia Municipal Election
Code in 1968,' it created a potential target for much litigation. During
the current survey period, the judicial evolution of that statute continued
apace.' In the case of Hill v. Brown3 the supreme court rejected two
contentions of one who had been declared the winner of a municipal
election upon a plurality of the votes.' First, the court held that under
the election code the burden was upon the appellant to show an excep-
tion to its requirement of a majority vote.' Here no such exception had
been shown, and the code's requirement must control.6 Still another
provision of the code requires that the municipal governing authority
conduct a hearing in an election contest,7 and here no such hearing had
been held. 8 On this point the court noted that the parties had consented
to the appeal to the superior court, and said that "the appellants cannot
challenge the constitutionality of a statute for failure to provide due
process for a hearing which they have waived." 9 Accordingly, the trial
court's order of run-off elections was affirmed.

In a vigorous dissenting opinion, Justice Felton took issue with the
court's holding on waiver.' 0 Indeed, said the Justice, "I have never heard
of such a contention."" If the case relied upon by the majority was
authority for its holding, he concluded, "I have a strong suspicion I am
in the wrong place."' 2

I. GA. CODE ANN. ch. 34A (Rev. 1970).
2. For prior such evolution, see Sentell, Local Government Law, Annual Survey of Georgia

Law, 23 MERCER L. REV. 147, 152-53 (1972).
3. 227 Ga. 549, 181 S.E.2d 840 (1971).
4. The contests were over the offices of municipal mayor and councilman.
5. GA. CODE ANN. § 34A-1407 (Rev. 1970).
6. Such an exception could have been shown by a prior charter provision or municipal ordi-

nance.
7. GA. CODE ANN. § 34A-1501 (Rev. 1970).
8. "No hearing was held by the municipal governing authority because the disqualification of

certain members prevented a quorum." 227 Ga. at 550, 181 S.E.2d at 841.
9. Id.
10. Id. at 551, 181 S.E.2d at 841.
II. Id. "If the principle contended for by the majority is true and sound, nothing would ever

be tried on appeal from an inferior court to a superior court by the consent of the parties because
both sides would be deemed to have waived whatever they contended for in the tribunal from which
the case is appealed."

12. Id. at 551, 181 S.E.2d at 841.
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The court of appeals had its chance at the statute in Nobles v.
Osborne," a contest of an election 4 which turned upon the validity of
certain absentee ballots from which the numbered stubs had not been
removed. 5 Conceding the election code to be silent on the question,"
the court held the removal of the stub to be the job of the voter and not
that of the election officials. 7 Instructions were clearly marked upon the
ballot, said the court,'" and the voter "should be presumed to know that
a numbered stub is a means of identifying one's own ballot."' 9 Conse-
quently, "the absentee voters disenfranchised themselves by their own
neglect";'" their ballots were invalid; and the election could not be con-
trolled by them.'

Legislation

The "law" of municipal legislation is loosely structured indeed,2 and
each survey period demonstrates the need for greater clarity."
Seaboard Coast Line Railroad v. Harris24 presented a tort action
against a railroad, with the plaintiff relying upon the defendant's viola-
tion of an alleged municipal speed ordinance." Focusing upon the copy
of the minutes purporting to contain this ordinance, the court held that
they should not have been admitted into evidence in the case.2

1 "It is

13. 124 Ga. App. 454, 184 S.E.2d 207 (1971).
14. The election was for the post of municipal councilman.
15. The court was clear that the identifying stubs should be removed: "Though there is no

Georgia case law directly on point, the general rule is that anything on a ballot which would identify
the elector would render it void." 124 Ga. App. at 456, 184 S.E.2d at 208.

16. "Unfortunately, while overwhelmingly specific on most procedures, the Code is silent on
the crucial point here . I..." Id. at 455, 184 S.E.2d at 208.

17. The court was answering the argument that the removal should have been performed by
the poll officers when the envelopes were opened, and that their failure should not disenfranchise
the innocent voter.

18. The instruction was that the stub was to be removed before placing the ballot in the ballot
box, and the court said that the mailing of the ballot "was tantamount to depositing in a box."
124 Ga. App. at 457, 184 S.E.2d at 209.

19. Id. The court observed with approval the argument that especially in municipal elections
strict secrecy was necessary, "since social, financial and other pressures can be so easily brought
to bear." Id. at 458, 184 S.E.2d at 210.

20. Id. at 457, 184 S.E.2d at 209.
21. The lower court's direction that the ballots be counted was thus reversed.
22. For detailed description, see Sentell, The Legislative Process in Georgia Local Government

Law, 5 GA. L. REV. 1 (1970).
23. See, e.g., Sentell, Local Government Law, Annual Survey of Georgia Law, 23 MERCER

L. REV. 147, 153 (1972).
24. 124 Ga. App. 126, 182 S.E.2d 915 (1971).
25. I.e., violation was employed in an effort to establish negligence.
26. Thus, the trial court was held to have committed error.



MERCER LAW REVIEW

elemental," said the court, "that an ordinance is not lawfully adopted
until and unless it has received the requisite majority of votes after
proposal in a meeting of the governing body of the city." z These min-
utes, it observed, failed to indicate whether a vote had been taken upon
the proposed ordinance and did not recite that the ordinance had been
passed.28

We all know that multitudes of laws and ordinances are introduced
before legislative bodies which never come to a vote and hence are
never passed or adopted. No presumption of adoption can arise, there-
fore, from its mere introduction. 9

Apparently well established in the "law" of municipal legislation is a
distinction between charter procedural requirements and ordinance pro-
cedural requirements. 0 Legislation adopted in violation of the former
may be declared invalid, but the latter requirements "are merely proce-
dural, and with their observance the courts have no concern." 3' In
reliance upon this principle, the supreme court, in the 1950 case of Ellis
v. Stokes," upheld a rezoning ordinance which had been adopted in
violation of a prior ordinance providing for notice in a specified manner.
There the court said that the notice ordinance was a rule of the govern-
ing authorities' own procedure "which was subject to change at any time
by them." During the period under scrutiny, the court refused to
follow this approach.

In the case of Save The Bay Committee, Inc. v. Mayor of
Savannah,3 one of the issues in controversy was the validity of a rezon-
ing ordinance which had not been adopted in compliance with the notice
requirements of a prior ordinance .3  Holding the rezoning ordinance
invalid, the court maintained that it had "repeatedly held that the notice

27. 124 Ga. App. at 130, 182 S.E.2d at 918. For discussion of municipal "adoption," see
Sentell, The Legislative Process in Georgia Local Government Law, 5 GA. L. REV. 1, 23-29(1970).

28. Had the minutes recited passage, said the court, this would have effected a presumption
that all statutory requisites had been met.

29. 124 Ga. App. at 130, 182 S.E.2d at 918.
30. Sentell, The Legislative Process in Georgia Local Government Law, 5 GA. L. REV. I, 29-

35 (1970).
31. This language comes from the opinion in South Ga. Power Co. v. Baumann, 169 Ga. 649,

655, 151 S.E. 513, 515 (1929), upholding the validity of an ordinance even though it had not been
read twice prior to passage as required by another ordinance.

32. 207 Ga. 423, 61 S.E.2d 806 (1950).
33. Id. at 429, 61 S.E.2d at 809.
34. 227 Ga. 436, 181 S.E.2d 351 (1971).
35. The requirements concerned publication of notice of the rezoning hearing and written

notice to adjoining property owners. Apparently, non-compliance with these requirements was
undisputed.
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requirements embodied in zoning ordinances enacted pursuant to law
must be strictly complied with in any rezoning action taken by the
governing authorities of a municipality.""8 For those who encountered
difficulty in reconciling this statement with the decision in Ellis v.
Stokes, the court explained that Ellis, "being less than a full-bench
decision, must yield to earlier full-bench decisions. . . ."I' Upon the
basis of this reasoning, the rezoning ordinance was held void.

Whether the court intended to abolish the above noted distinction in
the law of municipal legislation, it did not say. Perhaps its holding of
mandatory compliance in Save The Bay Committee was limited to
notice requirements contained in zoning, ordinances-its treatment of
Ellis v. Stokes might indicate this possibility."8 If so, other ordinance
procedural requirements might still be treated as non-binding upon the
municipal legislative body. 9

Still another potential problem for municipal legislation is the Geor-
gia courts' inclusion of it within the meaning of the constitution's com-
mand that "no special law shall be enacted in any case for which provi-
sion has been made by an existing general law." '40 This problem was well
illustrated during the survey period by the case of Silverman v. Mayor
& Council of Savannah,4 a challenge to a municipal ordinance purport-
ing to impose a tax upon attorneys at law." Because general statutes
provided for the licensing and regulation of attorneys,43 said the court
of appeals, the validity of this ordinance depended upon whether it was
a licensing measure or a taxing measure." The court then reviewed
provisions of the ordinance, noting specifically its express statement of
non-regulatory purposes.15 Nevertheless, the court concluded, the true

36. 227 Ga. at 447, 181 S.E.2d at 360.
37. Id. at 448, 181 S.E.2d at 360.
38. Thus, the "earlier full-bench decisions" upon which it relied in Save The Bay Committee

was Jennings v. Suggs, 180 Ga. 141, 178 S.E. 282 (1935), which did involve a notice requirement
for a zoning hearing, and which was not nearly as early as the full-bench decision in South Ga.
Power Co. v. Baumann, 169 Ga. 649, 151 S.E. 513 (1929), which did not concern zoning but upon
which the court in Ellis v. Stokes relied.

39. E.g., the two-reading ordinance requirement of South Ga. Power Co. v. Baumann.
40. GA. CONST. art. I, § IV, I. For a discussion of the history of this judicial interpretation,

as well as the courts' refusal to apply other constitutional directions to municipal legislation, see
Sentell, The Legislative Process in Georgia Local Government Law, 5 GA. L. REV. 1, 19-23 (1970).

41. 125 Ga. App. 41, 186 S.E.2d 447 (1971).
42. The ordinance also purported to tax other professions, but was here attacked only by

practicing attorneys.
43. These were statutes establishing the State Bar of Georgia and vesting the supreme court

with power to license and regulate attorneys, said the court.
44. The parties had conceded that the municipality could levy an occupation tax within its

limits.
45. "As to the above professions, the tax herein levied is for revenue purposes only, and the
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nature of the ordinance was regulatory; and the money which it exacted
was a license fee rather than a tax.46 Accordingly, "this ordinance is a
special law enacted where there is a general law of the State of Georgia

.... -7 and was invalid.
Similar considerations were presented, but in a more attenuated fash-

ion, by Jenkins v. Thomas." There a topless dancer brought an action
for declaratory judgment on the validityof a municipal ordinance which
prohibited the performance of a "lewd dance."49 Noting the existence
of a general statute prohibiting "a lewd appearance in a state of partial
• . . nudity,"50 as well as the absence of an attack upon the statute, the
court held that a decision on the ordinance would be meaningless:5

What is obvious is that the state statute has pre-empted the field of
indecent exposure so far as public appearance is concerned under the
narrow factual situation which the plaintiff outlines . . . . Therefore,
a decision as to the validity of the ordinance would be abstract or
advisory only by its very nature.52

Thus, the action was dismissed.

Officers and Employees

The attempted dismissal of municipal employees can be an explosive
matter, and two cases decided during the survey period were concerned
with it. In Wilson v. Latham,"3 the supreme court turned the substan-
tive questions aside by focusing upon procedural considerations. Its
holding was that when building inspectors had been dismissed by an
employee with authority to do so," and the dismissals had been sus-
tained by the municipal personnel board, the inspectors' only available

imposition of the tax is not for regulatory purpose, nor is payment of the tax made a condition
precedent to the practice of any profession where the City of Savannah cannot lawfully so provide."
125 Ga. App. at 46, 186 S.E.2d at 450.

46. "This results in a mere play on words and saying that this ordinance is not for regulatory
purposes where the city cannot regulate is merely trying to give it another name when its specific
contents, unrepealed by the city fathers brand it as to contrary to what it is called." Id. at 48-49,
186 S.E.2d at 452.

47. Id. Thus, the lower court was held to have erred in dismissing the complaint.
48. 124 Ga. App. 286, 183 S.E.2d 489 (1971).
49. The municipal police chief had informed the plaintiff that topless dancing would violate

the ordinace.
50. GA. CODE ANN. § 26-2011 (Rev. 1971).
51. This was because the general statute precluded the ordinance, and the general statute was

not here in issue.
52. 124 Ga. App. at 290, 183 S.E.2d at 492.
53. 227 Ga. 530, 181 S.E.2d 830 (1971).
54. The dismissals had been effected by an assistant building official for the municipality.

[Vol. 24



LOCAL GOVERNMENT

remedy for review was by writ of certiorari to the superior court.5

Consequently, an appeal to a court of equity to secure review of a
decision by "a municipal body exercising a judicial or quasi-judicial
function""6 was inappropriate; and the inspectors' complaints were dis-
missed. 7

The other action concerned the dismissal of members of a municipal
police department, and indicates the extent to which such matters are
controlled by individual municipal charters. Bailey v. Dobbs8 presented
a mandamus action by the discharged individuals, 9 alleging their dis-
missal to violate charter provisions which vested removal power in the
city manager and expressly denied the council the power to direct or
request such removals." Conceding that the manager had dismissed the
plaintiffs on the day following the council's adoption of a resolution
directing such discharge, the court nevertheless emphasized the discre-
tion vested in the manager.'

The fact that the city council recommended the discharge of these
employees would in no way alter the fact that the city manager by
affidavit showed that their discharge was an exercise of his discretion
and was not the result of coercion.6

Under this approach, concluded the court, mandamus would not lie.6
Finally, Ansley v. State64 confronted the court of appeals with consid-

erations of a distinctly different flavor. There the court reviewed a
municipal alderman's conviction of soliciting money for an agreement

55. At least this was the case, said the court, "where no additional right of appeal is provided
by law." 227 Ga. at 533, 181 S.E.2d at 832.

56. Id. at 533, 181 S.E.2d at 832-33.
57. Ths was true even though complaints had been brought against city employees in their

individual capacities as well, "because there is no way to divide the cases into divisions and have
one kind of review for official conduct and another for individual conduct reviewed in a judicial
or quasi-judicial capacity." Id. at 533, 181 S.E.2d at 833.

58. 227 Ga. 838, 183 S.E.2d 461 (1971).
59. They also sought summary judgment, injunction, and declaratory judgment.
60. There were municipal ordinances to the same effect.
61. The court also concluded that "neither the charter nor the ordinance requires notice and

hearing before discharge." 227 Ga. at 839, 183 S.E.2d at 463.
62. Id. at 839, 183 S.E.2d at 463. Too, the court noted that the manager had requested a

resolution from the council on the matter.
63. The plaintiffs' other prayers were also denied.
A dissenting opinion by Justice Felton and Hawes argued that the charter prohibition against

the council's interference was mandatory, that it had here been violated, and that coercion of the
manager was so likely as to demand a mandamus to comply with the charter. Id. at 840, 183 S.E.2d
at 463.

64. 124 Ga. App. 670, 185 S.E.2d 562 (1971).
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to procure passage of municipal zoning legislation.65 A point of consid-
erable controversy was whether the state offense of which the alderman
had been convicted amounted to the offense of "bribery" within the
meaning of a federal statute permitting "the interception of wire or oral
communications by investigative or law enforcement officers" upon
order of a judge.6" Focusing upon the language of the state statute,67 the
court conceded that it did not use the term "bribery," but observed that
it covered "one who 'asks for' something 'in return for an agreement
to procure or attempt to procure' legislative action."6 Thus, the court
thought it "obvious" that the offense covered "is also a species of brib-
ery, regardless of the label used by the General Assembly."69 Conse-
quently, the interception devices authorized by federal statute had been
permissible, even though the alderman had been acquitted under the
state statute which expressly used the term "bribery." 70

Con tracts

Historically unfavored in local government law are efforts to bargain
away the power to govern or to commit successive governing authorities
to a particular course of action.7 Georgia statutory law reflects this
disfavor by declaring that "one council may not by an ordinance bind
itself or its successors so as to prevent free legislation in matters of
municipal government";72 and a considerable line of court decis'ons
further evolves the principle.73 But, as so often occurs in judicial evolu-
tion, not all the decisions appear reconcilable with one another nor with
the statutory expression itself.74 Last year's survey registered concern
over this legal tension and pleaded for more extensive clarification from
the courts.75 During the period here under review, the Georgia Supreme

65. Another individual, as the alderman's abettor, had also been convicted.
66. 18 U.S.C. § 2516(2) (1968).
67. GA. CODE ANN. § 26-2304(b) (Rev. 1971).
68. 124 Ga. App. at 672-73, 185 S.E.2d at 564. The court said that "the only offense expressly

designated as bribery under Georgia law is Code Ann. § 26-2301, covering one who 'solicits'
something for 'the purpose of influencing' official action." Id.

69. Id. at 673, 185 S.E.2d at 564.
70. L.e., GA. CODE ANN. § 26-2301 (Rev. 1971). The court denied that there was inconsistency

in this, but a lengthy dissenting opinion by Judge Evans took strong issue on this point. 124 Ga.
App. at 677, 185 S.E.2d at 567.

71. For discussion, see Sentell, Local Government and Contracts that Bind, 3 GA. L. REV. 546
(1969), reprinted in R. SENTELL, STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 275 (1969).

72. GA. CODE § 69-202 (1933).
73. This line of cases is extensively treated in Sentell, supra note 71.
74. Some of the variations on the theme are discussed in Sentell, note 71 supra, at 569-76.
75. Sentell, Local Government Law, Annual Survey of Georgia Law, 23 MERCER L. REV. 147,

176-78 (1972). The occasion for that concern was the supreme court's decision in DeKalb County
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Court seemed to agree that clarification was needed but referred the
plea for it elsewhere.

In Jonesboro Area Athletic Association v. Dickson,76 a lessee sought
to enjoin the municipal lessor from cancelling a lease to an athletic
field.77 The trial court had sustained the municipality's motion to dis-
miss this action, relying, in part, upon the ground that the lease contract
was ultra vires because it violated the above statute. 8 Reversing, the
supreme court unanimously held that such statutory violation could not
here be declared as a matter of law. Rather, said the court, "if the
property be found to have been held by the city in its proprietary capac-
ity, the city was authorized by its charter to lease it . . . ."" Conse-
quently, the court indicated, whether the property was held in such
capacity constituted "a factual issue to be determined at the interlocu-
tory hearing. 80

If this was the meaning of the court's decision, it was in harmony with
established judicial construction that the statute simply does not apply
to proprietary undertakings.8  As to these, it has long been held, a
municipal governing authority can bind itself and its successors.82 The
remainder of the court's opinion on this point, however, was not entirely
clear; it talked of the reasonableness of the time covered by municipal
contracts and appeared to designate that consideration an important
one in determining the statute's applicability.83 Moreover, it empha-
sized that the lease contract here in issue "did not obligate the city in
any way financially."8 The exact role now to be played by the elements
of time and money, however, was not elaborated by the court.,

Thus, the one clear point emerging from this portion of the court's
opinion was the struggle to soften the impact of the statute proscribing
contracts which bind.

If the rule of sec. 69-202 be too rigidly applied, there would be few

v. Georgia Paperstock Co., 226 Ga. 369, 174 S.E.2d 884 (1970).
76. 227 Ga. 513, 181 S.E.2d 852 (1971).
77. The plaintiff lessee was a non-profit corporation, and the athletic field was owned by the

defendant municipality.
78. I.e., the lease was an effort to bind the municipality as proscribed by the statute.
79. 227 Ga. at 518, 181 S.E.2d at 856.
80. Id. at 519, 181 S.E.2d at 857.
81. See Sentell, supra note 71.
82. Id.
83. "This does not appear to be an unreasonable time as a matter of law . 227 Ga. at

518, 181 S.E.2d at 856.
84. Id.
85. For discussion of prior instances in which the courts have been unclear upon the importance

of the time element, see Sentell, supra note 71.
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contracts which municipalities in this State could legally enter into,
since contracts, by definition, must be binding, and many of them, to
be practical and effective, must extend beyond the existing councils'
terms because of the nature of their subject matter."6

That this thrust might be in tension with prior law, the court impliedly
indicated:

It may be that legislative action is indicated to provide clearer guide-
lines for contracts with municipal governments, so that the parties
thereto might ascertain in advance what periods of time are authorized
for contracts without having to either act at their peril or resort to a
declaratory judgment action when so contracting. 7

Both the concern for municipal contracting capabilities and the solici-
tude for parties who contract with them are highly commendable. But
both these sentiments also stand in stark contrast to many prior court
decisions in this state."' Indeed, the single most consistent precept
emerging from judicial evolution of the statute is that the individual is
presumed to know of legal restrictions upon the powers of local govern-
ment and he thus contracts with them at his own risk. 8 However lauda-
tory a judicial change of heart and effort to humanize the statute might
now be, the court's referral to "legislative action" possesses a hollow
ring.

In any event, the court concluded that the municipality's defense
should not have been handled as a matter of law but rather would
depend upon factual determinations at a hearing. 0

The other case to be discussed in this section also presented a private
effort to enjoin municipal contracting practices, but in an entirely differ-
ent context. In Ken Stanton Music, Inc. v. Board of Education,9 a retail
music store sought to enjoin certain practices followed by the municipal
board of education in the administration of its school band program.92

These practices consisted of the board's designating a competing seller
of musical instruments as the one sales organization to introduce the

86. 227 Ga. at 518, 181 S.E.2d at 856.
87. Id. at 518, 181 S.E.2d at 856-57.
88. See Sentell, supra note 71.
89. Id.
90. "In our opinion, then, the present lease did not violate the provisions of sec. 69-202 as a

matter of law, this being a factual issue to be determined at the interlocutory hearing." 227 Ga. at
518-19, 181 S.E.2d at 857. For discussion of still another issue in the case, see the Property section
immediately following, infra.

91. 227 Ga. 393, 181 S.E.2d 67 (1971).
92. The plaintiff had appealed the school board's decision to the State Board of Education,

and the court held those actions not to bar this resort to equity.
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band program to select students and their parents and to acquaint them
with the various types of musical instruments, as well as the organiza-
tion's agreement to donate music equipment to individual schools ac-
cording to a percentage of sales to students in those schools. 3 These
practices, the plaintiff alleged, were contrary to both public policy and
the law of monopoly 4 and bribery."

-Affirming the trial court's denial of an injunction, the supreme court
observed that the plaintiff had been invited to submit its plan for being
considered as the assisting sales organization, but had refused to do so."
As to the monopoly charge, the court pointed up evidence that

nothing was said to the parents of the students participating in the
band tests as to any band instrument dealer they should buy or rent
band instruments from, nor was any music dealer given a list of stu-
dents showing musical aptitude. 7

Accordingly, this exercise of the school board's wide discretion had not
been illegal.9

The court further rejected the bribery charge, noting that "there was
no set agreement or understanding with any school" that any gifts would
be made,9 and that the municipal school board was authorized by the
constitution to accept donations for use in school systems. 0

Property

The case of Jonesboro Area Athletic Association v. Dickson,' dis-
cussed in the preceding section,'"2 also dealt with a matter of municipal
property law. In that case, a lessee sought to enjoin the municipal lessor
from cancelling a lease to an athletic field; and the trial court had
sustained the municipality's motion to dismiss. One of the municipal-

93. The court quoted at length from statements issued by the school board which outlined its
band recruitment procedures.

94. The plaintiff relied upon GA. CONST. art. IV, § IV, I; GA. CODE ANN. § 20-504 (Rev.
1965): and GA. CODE ANN. § 26-2308(b) (Rev. 1971).

95. The plaintiff relied upon GA. CODE ANN. § 26-2301 (Rev. 1971).
96. The plaintiff had declined on the ground that its participation would be illegal.
97. 227 Ga. at 397-98, 181 S.E.2d at 70.
98. "The evidence was insufficient to show that the method in which the defendant board, in

engaging a single band instrument organization to conduct the band recruitment program, violated
the laws relating to monopolies or in restraint of trade." Id. at 398, 181 S.E.2d at 70-71.

99. Id. at 398, 181 S.E.2d at 71. "The donations were based upon the percentage of sales or
rentals to the individual parents, but not related to sales to the school system or sales of instruments
bought by parent organizations."

100. The court cited GA. CONST. art. VIII, § Xi, I!.
101. 227 Ga. 513, 181 S.E.2d 852 (1971).
102. See the Contracts section immediately preceding, supra.
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ity's defenses was that the lease had been ultra vires as an invalid effort
to dispose of public property for private use.'"3 Focusing upon that
defense, the supreme court noted that generally the municipality's
power to dispose of property depended upon the purposes for which it
was acquired and held. If those purposes were proprietary in nature, the
municipal power of disposition was clear; but if governmental, disposi-
tion then depended upon express legislative authority unless the govern-
mental purpose had been abandoned." 4

Working under this general approach, the court examined material
provisions of the municipal charter and determined that they did not
sufficiently authorize the disposition of property held in its governmen-
tal capacity for the public use. 05 Consequently, the capacity in which
the property was held by the municipality was to be a crucial issue in
resolving the controversy."" This issue, said the court, "must be deter-
mined by evidence adduced at a hearing in order for the merits of the
plaintiff's claim to be adjudicated."'0 7 For this reason, therefore, the
trial court's dismissal of the injunction action was reversed.

Also here to be noted is still another case which has been previously
discussed, 08 Save the Bay Committee, Inc. v. Mayor of Savannah 09

This was a declaratory judgment proceeding contesting the validity of
a municipal conveyance of certain property to the defendants, thus
again placing in issue the municipality's power of disposition."t0 After
an extensive review of the evidence in the case, the supreme court
reached a number of conclusions. First, the court determined that an
act of the colonial legislature prohibited the alienation of any part of
the town common except by statute of the General Assembly."' Under

103. This appeared to amount to a basic lack-of-power contention.
104. 227 Ga. at 517, 181 S.E.2d at 855.
105. Further, said the court, "we find no other statutory authority authorizing such disposi-

tion." Id. at 517, 181 S.E.2d at 856.
106. The court said that the complaint indicated the possibility that the parties "can prove

whether or not the property had in fact been dedicated to a public use and also whether or not
such use had been abandoned at the time of the lease or the property had become unsuitable or
inadequate for the purpose to which it was dedicated." 227 Ga. at 516, 181 S.E.2d at 855.

107. Id. "The trial court must determine from evidence, therefore, whether or not the property
had been previously dedicated to a public use and, if so, there being no express legislative authority
to lease it to a private corporation, whether the public use had in fact been abandoned or the
property had become unsuitable for inadequate for the purpose to which it was dedicated prior to
the lease in 1967." Id. at 517, 181 S.E.2d at 856.

108. See the Legislation section, supra.
109. 227 Ga. 436, 181 S.E.2d 351 (1971).
110. The defendants proposed to erect an apartment complex upon the property in question,

and the plaintiffs argued that title to the property was stilt in the municipality.
11I. A plan of the municipality had been prepared pursuant to act of the colonial legislature.
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this determination, the court then construed a decree by the county
superior court"' as one merely fixing a boundary line rather than as
confirming title in private individuals to a disputed area." 3 The bound-
ary question itself, the court held, should have been submitted to a
jury."4 Finally, the court noted the municipality's charter power to sell
to abutting property owners

such streets, lanes, alleys and/or ways as do not conform to the plan
of the City of Savannah as originally laid out, or as extended; or which
are obsolete as streets, lanes, alleys and/or ways; or which no longer
serve the particular purpose for which the particular street, lane, alley
and/or way was originally established." 5

This grant of power was held to authorize the municipality's resolution
of conveyance which resolution found the sale desirable to implement
"the river front improvement plans relative to the beautification and
realignment of River Street."" 6 This finding was "tantamount," the
court said, to a determination that the property conveyed had become
obsolete." 7 Consequently, the disputed conveyance was upheld." 8

Finally, Wallace v. City of Atlanta "9 presented a plaintiff's complaint
to establish claim to a strip of land which the plaintiff had previously
conveyed to municipality A for street purposes but which municipality
B now proposed to use for airport purposes. 20 Summarily affirming the
dismissal of the complaint, the court noted that all the plaintiff's pre-
viously owned property abutting on the strip was now owned by munici-
pality B,'2' and that the right of way to the strip itself would be conveyed
by municipality A to municipality B. Accordingly, said the court, "the

112. This decree had been rendered in a case decided in 1888.
113. This court reached this construction in an effort to render the decree legal rather than

illegal.
114. I.e., the question "as to just exactly where the line purportedly fixed by the 1888 decree

now lies." 227 Ga. at 445, 181 S.E.2d at 358.
115. Id. at 446, 181 S.E.2d at 359.
116. Id.
117. "No magic attaches to he words used by the statute, and we do not think that any useful

purpose would be served by invalidating the conveyance made pursuant to this resolution solely
for the purpose of returning the matter to the mayor and aldermen in order to have a finding made
in the exact language of the statute." Id. at 446-47, 181 S.E.2d at 359.

118. "The conveyance of the portion of River Street as complained of was not null and void
as contended by the appellant and the trial court did not err in refusing to so declare it." Id.

119. 228 Ga. 166, 184 S.E.2d 576 (1971).
120. A public street had been opened and maintained for some time by municipality A, but

that municipality now sought to abandon it.
121. This property had been obtained from other parties to whom the plaintiff had previously

conveyed it.
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dominant and servient tenements will be owned by the same party."'2

Finances

The only decision to be noted in this section was that by the supreme
court in Taylor v. City of Columbus,' involving an appeal from a
superior court judgment validating municipal bonds. Under a local
amendment to the constitution prescribing the procedure for validating
the bonds, the court held that a motion "to alter or amend" the original
judgment did not extend the twenty day time period for filing a notice
of an appeal of the judgment. 4 Because the notice of the appeal here
in issue had not been filed for more than twenty days following the
judgment, it was subject to dismissal.

Powers

The subject of municipal powers is an all-inclusive one, traces of
which can be found in most of the cases. In some it looms large enough
to warrant comment, and a few of those have here been selected for
notation.

One current source of powers for Georgia municipal corporations is
the so-called "home rule" statute of 1965.125 In working with that stat-
ute, however, care must be taken to observe its enumerated instances
in which the General Assembly's control is to remain exclusive.'26 An
effort to derive municipal power in those instances is doomed to failure,
and this point was well illustrated by the supreme court's decision in the
survey period case of City of Doraville v. Southern Railway.27 In that
case, a municipality sought to enjoin construction of a railroad switch-
ing yard within its corporate limits, the proposal for which had been
approved by the Georgia Public Service Commission which had also
granted condemnation authority to the railroad. 2

1 In resolving this con-

122. 228 Ga. at 167, 184 S.E.2d at 577. The court quoted GA. CODE § 85-710 (1933): "iftwo
estates in the same property unite in the same person in his individual capacity, the lesser estate
shall be merged in the greater."

123. 228 Ga. 493, 186 S.E.2d 539 (1971).
124. The motion "to alter or amend" had been denied.
125. GA. CODE ANN. §§ 69-1015 to -1020 (Rev. 1967).
126. These instances, legal ramifications, and usage of the statute by municipalities are among

the matters treated in Sentell, Home Rule Benefits or Homemade Problems for Georgia Local
Government?, 4 GA. ST. B.J. 317 (1968), reprinted in R. SENTELL, STUDIES IN GEORGIA LOCAL

GOVERNMENT LAW 173 (1969); Sentell, "Home Rule": Its Impact on Georgia Local Government
Law, 8 GA. ST. B.J. 277 (1972).

127. 227 Ga. 504, 181 S.E.2d 346 (1971).
128. The Commission's actions had been taken after it had heard the objections of the munici-
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troversy, the court noted the well-settled rule that

a municipality, being a creature of the State has only such direct power
as is granted to it by the State and if there is a reasonable doubt of
the existence of a particular power, the doubt is to be resolved in the
negative.29

Having thus set the tone for its approach, the court was unable to find
the power for which the municipality here contended in either its charter
or in the general statutory law.130 Looking then to the "home rule"
statute, the court focused upon that enactment's express disclaimer in
regard to "action expanding the power of regulation over any business
activity regulated by the Public Service Commission beyond that au-
thorized by charter or general law or by the Constitution.' 3' Holding
this provision to cover the instance before it, the court affirmed the
dismissal of the municipality's action. 32

The authorization for the "home rule" statute is found in a provision
of the Georgia Constitution3 3 which, prior to the current survey pe-
riod, had rarely been used as the basis for other legislative actions.3 4

In Gordon v. Green,3' however, the supreme court indicated a remark-
able receptiveness to utilization of that provision in a broader context.
There in issue was the validity of a population amendment to the Uni-

pality to the construction.
129. 227 Ga. at 510-11, 181 S.E.2d at 350.
130. "The City of Doraville under its charter has not been granted the power to regulate the

construction or operation of a railroad switching yard within its city limits, nor have we found any
general law which grants to it such authority." Id. at 510, 181 S.E.2d at 350.

131. GA. CODE ANN. § 69-1018 (Supp. 1970).
132. The court also rejected the argument that the Commission's power was being used to

permit the creation of a nuisance: "Clearly, there is no nuisance presently existing and equity will
not enjoin such proposed construction on a mere apprehension of irreparable injury." 227 Ga. at
512, 181 S.E.2d at 351.

This case is treated in the "home rule" context in Sentell, "Home Rule": Its Impact on Georgia
Local Government Law, 8 GA. ST. B.J. 277, 283 (1972).

133. The language of that provision is as follows: "The General Assembly is authorized to
provide by law for the self-government of municipalities and to that end is hereby expressly given
the authority to delegate its powers so that matters pertaining to municipalities upon which, prior
to the ratification of this amendment, it was necessary for the General Assembly to act, may be
dealt with without the necessity of action by the General Assembly. Any powers granted as
provided herein shall be exercised subject only to statutes of general application pertaining to
municipalities." GA. CONST. art. XV, § I, I.

134. The one other primary instance of utilization has been the enactment of municipal annexa-
tion statutes by the General Assembly. For extensive discussion, see Sentell, The Law of Municipal
Annexation in Georgia: Evolution of a Concept?, 2 GA. L. REv. 35 (1967), reprinted in R. SENTELL,

STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 193 (1969); and Sentell, Municipal Annexation
in Georgia: Nay-Savers Beware, 5 GA. L. REV. 499 (1971).

135. 228 Ga. 505, 186 S.E.2d 719 (1972).
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form Act Regulating Traffic on Highways by which the legislature had
authorized covered municipalities to designate state traffic offenses as
municipal offenses, as long as punishments were the same, the defendant
was given an election of prosecutions, and no person was to be tried for
both offenses.' 36 This statutory amendment was challenged as an effort
to delegate state court powers to municipalities'37 and as authorizing
ordinances in cases provided for by general statute. 138

Holding the population amendment to constitute a general statute, 19

the supreme court examined the language of the so-called "home rule"
provision of the constitution. 40 "Pursuant to that constitutional amend-
ment," said the court, "the legislature in 1955 enacted the amendment
to the Uniform Act Regulating Traffic on Highways first referred to."''
Emphasizing the protections built into that statutory amendment, the
court held it "not repugnant to the Constitution of the State of Georgia
for any reason urged ....

The primary importance of the Gordon decision may lie, therefore,
in its possible implications for the future. To what extent the constitu-
tion's so-called "home rule" provision, largely untapped since its adop-
tion in 1954, may now be seized upon as authority for general statutes
dealing with municipalities, holds the promise of considerable intrigue.

The two remaining power decisions here to be noted both turned upon
rather narrow points of construction. The primary issue in Georgia
Power Co. v. City of Macon4' was whether the plaintiff company was
exempt from the municipal electrical code in respect to certain installa-
tions for which it was being prosecuted. 44 Reviewing the language of the
material code provision,'45 the court held it to exempt installations under

136. GA. CODE ANN. §§ 68-1680 to -1681 (Rev. 1967). Pursuant to this statutory amendment,
the municipality here in litigation had enacted ordinances penalizing driving under the influence,
and, upon his election to do so, the plaintiff had pleaded guilty under this ordinance and been
sentenced to the municipal stockade. His petition here was for the writ of habeas corpus.

137. The plaintiff argued this to violate GA. CONST. art. VI, § 1, 1, expressly vesting the
judicial power of the state in named courts.

138. The plaintiff argued this to violate GA. CONST. art. I, § IV, I, prohibiting local statutes
in cases provided for by general law.

139. The court held the population classification sufficiently general and also that "the fact
that the Act is made effective only in those cities which adopt ordinances pursuant thereto does
not destroy its character as a genera law." 228 Ga. at 510, 186 S.E.2d at 722.

140. "The wording of that amendment," said the court, "is broad and all encompassing." Id.
at 510, 186 S.E.2d at 722.

141. Id. at 511, 186 S.E.2d at 722.
142. Id. at 511, 186 S.E.2d at 723. Thus, the trial court was held to have erred in ordering the

plaintiff discharged from custody.
143. 228 Ga. 641, 187 S.E.2d 262 (1972).

144. A number of summonses had been issued against the company and its employee.
145. The court said this municipal code had been adopted from the National Electrical Code.
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the exclusive control of the company for the purpose of distribution of
electric energy located outdoors by established rights on private prop-
erty. Further, the court construed easements which had been obtained
by the company as demonstrating "beyond doubt that they established
rights on private property in the Georgia Power Company."' 46 Conse-
quently, the court concluded that installations upon property covered by
the easements were exempt from the electrical code; and that the trial
court had thus erred in failing to enjoin prosecution for those installa-
tions. 4

Finally, Board of Lights & Waterworks v. Craddock"' presented the
"single issue" of the effect of a local amendment to the constitution
authorizing the municipality and its board of lights and waterworks to
combine and operate as one revenue undertaking the water and sewer-
age system and electric system.' Determining the language of that
amendment to be clear,'50 the supreme court held its effect to be the joint
operation of the utilities by the municipality and the board. Under this
holding, it followed that "rates could not be set or contracts entered into
by such board"'' 5' with the county without the concurrence of both the
municipality and the board of lights and waterworks. 52

Courts

An unusual number of cases during the survey period presented com-
plaints against happenings in municipal courts. In Hill v. Bartlett,'53 for
instance, an attorney challenged the power of a municipal recorder to
appoint counsel to represent indigent defendants charged with the viola-
tion of municipal ordinances.'54 In brief answer,'55 the supreme court

146. 228 Ga. at 645, 187 S.E.2d at 265. "It was also shown by uncontradicted evidence that
all the facilities on the installations involved here were owned, operated and maintained by the
Georgia Power Company based on installations pursuant to the above easements." Id. at 646, 187
S.E.2d at 265.

147. This failure by the trial court was termed an abuse of discretion.
148. 228 Ga. 697, 187 S.E.2d 852 (1972).
149. The amendment stated that these systems had formerly been operated by the board for

the benefit of the municipality.
150. The court said it must follow that language no matter what the purpose of the amendment

may have been.
151. 228 Ga. at 697, 187 S.E.2d at 853.
152. The court thus affirmed the continuance of a temporary injunction against the board.
153. 227 Ga. 385, 181 S.E.2d 57 (1971).
154. The plaintiff had been so appointed and then judged in contempt when he failed to report

at the time specified.
155. "The decisive question in this case is whether the recorder is required to appoint counsel

to represent, in the recorder's court . . . an indigent defendant who is charged with violating the
laws and ordinances of the" municipality. 227 Ga. at 386, 181 S.E.2d at 58.
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reviewed the provision of the municipal charter creating the recorder
and held no such power to exist. t5

Most of these complaints, however, were raised by the defendants
themselves. Pass v. State'57 presented the appeal of a defendant in a
homicide case, challenging the validity of the search warrant which had
been issued against him. Reviewing both the charter and general statu-
tory law, the court held that the judge pro hac vice of the municipal
court was authorized to issue search warrants." 8 Further, the court
upheld the judge's power, while in one county in the municipality, to
issue a warrant for the portion of the municipality located in another
county. 58 On both these counts, therefore, the challenge was rejected.

In City of Albany v. Key,8 0 the contest focused upon the power of
the municipal recorder to impose sentences of imprisonment and fines,
as well as the suspension of a driver's license, after conviction of viola-
tion of municipal penal ordinances.'' Upon the basis of its examination
of the municipal charter, the court of appeals held that the recorder
possessed the power to fine or imprison;' and that this power was not
precluded by the existence of general statutes.8 3 The recorder's suspen-
sion of the driver's license was found to be specifically provided for by
general law,6 4 and, not constituting punishment for crime, 5 did not
amount to the imposition of an additional penalty for the same of-
fense. 8

156. The trial court was held to have committed error in denying an injunction against the
recorder.

157. 227 Ga. 730, 182 S.E.2d 779 (1971).
158. "It follows that a judge pro hac vice of the Municipal Court of Atlanta is authorized to

issue search warrants." Id. at 733. 182 S.E.2d at 783.
159. "We hold, therefore, that a judge of the Municipal Court of Atlanta has authority to issue

a search warrant for that portion of the City of Atlanta located in DeKalb County." Id. at 732,
182 S.E.2d at 783.

160. 124 Ga. App. 16, 183 S.E.2d 20 (1971).
161. The offenses involved reckless driving within the municipal limits.
162. The court said that the charter authority "included the power to impose a fine or imprison-

ment, or both, or to impose them in the alternative, up to the prescribed limits." 124 Ga. App. at
18-19. 183 S.E.2d at 22.

163. The court said that the general statute raised by the complaint, GA. CODE § 69-205
(1933), applied only to towns and villages and that this municipality was incorporated as a city:
and that the abolition of this distinction in 1964 did not operate to diminish the power of the
municipality. Also, the court seemed to conclude that the two statutes did not actually deal with
the same subject.

164. GA. CODE ANN. § 92A-9908 (Rev. 1972).
165. "The cancellation or sLtspension of a driver's license is not the imposition of a criminal

penalty, or a punishment for crime, but is a civil disqualification." 124 Ga. App. at 21, 183 S.E.2d
at 24.

166. "The suspension was not a part of the sentence imposed; it was a separate matter ....
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Growing out of the same controversy, Key v. Stewart"7 presented the
defendant's contention that he had been entitled to a trial by jury.'68

Because he had been tried at one time on multiple charges,' 69 and be-
cause the cumulative punishment which could have been thus imposed
upon him was in excess of six months, 70 he argued that the offenses of
which he had been convicted were serious rather than petty ones. The
supreme court provided this argument the shortest of shrift by declaring
"there is no merit in this contention."'' "This court," it said, "has
consistently held that the constitutional guarantee of a right to a trial
by a jury does not extend to one charged in a municipal court with
violation of a municipal ordinance."' 72 Finally, the court concluded,
these multiple minor offenses had not been converted into serious ones
by the nature of the trial.

Liability

Although the fields of municipal tort liability are usually fertile
ones, "'73 this year's harvest of cases was not particularly bountiful. One
or two aspects of the crop might, however, be noted.

The Georgia Supreme Court's 1968 decision in Town of Fort Ogle-
thorpe v. Phillips7 4 caused a great deal of speculation when it upheld a
nuisance action against a municipality for a defectively maintained
traffic light.'75 Since that time, the question has been to what extent is
the nuisance concept being judicially revitalized as an approach to mu-
nicipal liability.'76 During this survey period, the court of appeals was
invited to contribute to the exercise but refused to do so.' Indeed, the
allegations of the plaintiff in Fender v. City of Jesup'78 were highly

167. 228 Ga. 516, 186 S.E.2d 739 (1972).
168. This contention had been rejected by the superior court.
169. He had been convicted in one trial of thirteen separate offenses charging him with viola-

tion of municipal ordinances.
170. He contended that he had faced a total possible maximum cumulative punishment of 780

daysin jail, or $2,600 fine, or both.
171. 228 Ga. at 517, 186 S.E.2d at 740.
172. Id.
173. See R. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA (1967).

174. 224 Ga. 834, 165 S.E.2d 141 (1968).
175. See a discussion of the case in Sentell, Local Government Law, Annual Survey of Georgia

Law, 21 MERCER L. REV. 183, 195 (1969).
176. For discussion of the nuisance concept in this field, see GEORGIA MUNICIPAL TORT

LIABILITY 115-25.
177. It had made a contribution during last year's survey period, Winston v. City of Austell,

123 Ga. App. 183, 179 S.E.2d 665 (1971). See a discussion in Sentell, Local Government Law,
Annual Survey of Georgia Law, 23 MERCER L. REV. 147, 164 (1972).

178. 124 Ga. App. 833, 186 S.E.2d 348 (1971).
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reminiscent of the facts of Fort Oglethorpe itself. Those allegations were
that the plaintiff was a guest passenger injured in an automobile colli-
sion at the middle of an intersection which had a faulty traffic signal." 9

The court agreed that the evidence indicated a defective traffic signal
to the knowledge of the municipality; that the signal was green from one
direction; and that it showed either green or a green right-turn arrow
from the other direction.8 0 Nevertheless, the court affirmed a judgment
in favor of the municipality:

Assuming without deciding that the signal was a nuisance, the jury
would still be authorized under the evidence to find that the sole proxi-
mate cause of the collision was not the defective signal but rather
Collier's negligence in mistaking an arrow for a green light. 8 '

The period here studied also focused briefly upon the "ante litem
notice" requirement-the statutory mandate that one having a claim for
damages against a municipality must, prior to initiating legal action and
within six months of the event, provide written notice of the claim.' In
City of Barnesville v. Powell"3 the court of appeals reaffirmed that this
mandate constitutes a statute of limitations and that it does not run
against one under legal disability. 84 The court then applied these princi-
ples to the instance of a plaintiff who was four years old when her injury
occurred. Affirming a judgment in favor of the plaintiff, the court said
that "thus being under the disability of infancy her claim was not barred
because notice was not given until about two years after the occurr-
ence." 15

179. The plaintiff sued both the municipality and his host driver, one Collier.
180. "The testimony of both Collier and another passager was that they believed they had a

green light but that possibly what they saw was the arrow signal." 124 Ga. App. at 833, 186 S.E.2d
at 349.

181. Id. at 833-34, 186 S.E.2d at 349.
182. GA. CODE ANN. § 69-308 (Rev. 1967). For discussion, see GEORGIA MUNICIPAL TORT

LIABILITY 134-55. For treatment of more recent cases, see Sentell, Georgia Municipal Tort Liabil-
ity: Ante Litem Notice, 4 GA. L. REV. 134 (1969).

183. 124 Ga. App. 132, 183 S.E.2d 55 (1971).
184. See Mayor & Council of Athens v. Schaeffer, 122 Ga. App. 729, 178 S.E.2d 764 (1970),

discussed in Sentell, Local Government Law, Annual Survey of Georgia Law, 23 MERCER L. REV.
147, 166 (1972).

185. 124 Ga. App. at 133, 183 S.E.2d at 57. The court also held that "the appellant's argument
that it was error to enter judgment on the verdict because there was a failure to plead and prove
the date of the guardian's appointment and notice to the municipality within 6 months thereof is
without merit." Id.

In Hightower v. City Council of Augusta, 124 Ga. App. 537, 184 S.E.2d 678 (1971), a decision
not deemed worthy of extended comment, the court construed a complaint in the light most
favorable to the plaintiff and held that allegations of a fall in a municipality-maintained airline
terminal due to a puddle of water which accumulated around an umbrella rack at a time when it
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Zoning

In respect to the subject of municipal zoning, only two decisions
during the period under review merit comment. The first of these was
rendered in the much-discussed case of Save The Bay Committee, Inc.
v. Mayor of Savannah.8

1 One of the contentions there advanced against
the validity of the rezoning action was that two members of the munici-
pal zoning board of appeals were non-residents of the municipality.8 7

The court agreed that the two members did not reside in the municipal-
ity; '8 that the municipal code required that members of the zoning
board be residents; and that these two members were thus disqualified
to serve. 9 Nevertheless, the court concluded, "they were de facto mem-
bers of such board and their acts in that capacity were valid until their
ineligibility to serve as members of the board had been judicially ascer-
tained."' 90 The board's action would not be invalidated for this reason,
therefore; but the court directed that any future action "in order to be
valid, must be by a board legally constituted."''

The remaining case, Moore v. Mayor & Council of Statesboro,'
presented an action to mandamus municipal officials to issue a building
permit for the construction of apartments. 9 ' In upholding the action,
the supreme court relied upon a provision of the municipal zoning ordi-
nance permitting the construction, in the area in question, of buildings
for "residential purposes."' 94 The court construed this permission to
include apartments or multi-family residences 95 The court further held
that the plaintiff had complied with all other municipal requirements for
the permit, and the municipal authorities possessed no further discretion

had been raining, did not affirmatively demonstrate a case of no liability. Accordingly, the trial
court was held to be in error in granting the municipality's motion to dismiss.

186. 227 Ga. 436, 181 S.E.2d 351 (1971). For other discussion of this case, see both the
Legislation and Property sections, supra.

187. This was pressed as a ground for declaring invalid the rezoning of the property in question
or the granting of a special use permit.

188. The court said the members had admitted they were not residents at the time of their
appointment nor at the time of the disputed actions.

189. This, said the court, appeared without dispute.
190. 227 Ga. at 448-49, 181 S.E.2d at 360.
191. Id.
192. 228 Ga. 619, 187 S.E.2d 531 (1972).
193. The trial court had denied the mandamus.
194. The court conceded that no prior zoning case had defined the term "residential purposes,"

but noted that restrictive covenant cases had held the term to include apartment houses.
195. "We, therefore, hold that the ordinance in question does not prohibit the erection of

apartments or multi-family residences in the area within the City of Statesboro outside the inner
fire zone." 228 Ga. at 620, 187 S.E.2d at 533.
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in the matter. Accordingly, these authorities were held to have a duty
to issue the permit and the mandamus was appropriate.' 6

Counties

Legislation

Problems of county legislation can arise in a variety of contexts.'97 In
Harrison v. Arogeti99 the plaintiff complained of the treatment which
the county governing authority had given his application for rezoning.
The five-member authority, with one member absent, had split two-to-
two upon the county planning commission's recommendation for the
rezoning; and the chairman had declared the proposal defeated and
refused to schedule the matter for a subsequent meeting.'99 Reviewing
various local statutes, the supreme court concluded that the governing
authority was under a positive duty to make an affirmative determina-
tion on whether or not recommendations of the planning commission
should be approved; 09 and that official action could not be taken by the
authority except upon the vote of at least three members.2 ' Accord-
ingly, "no official action finally disposing of a proposition can be taken
where the four members who are present are equally divided ... 02

Holding the tie vote ineffective, the court concluded as follows:

The appellees' application to have their property rezoned having been
approved by the planning commission, they had a clear, legal right to
have the commissioners of roads and revenues affirmatively dispose of
the same by either adopting the recommendation of the planning com-
mission or by rejecting it and this right was not satisfied by the mere
failure of the board to act.203

Consequently, the plaintiff was held entitled to mandamus the governing
authority to place the matter on the agenda for its next meeting.' 4

196. The trial court was thus reversed, the supreme court adding that apartments are not

nuisances per se.
197. See generally Sentell, The Legislative Process in Georgia Local Government Law, 5 GA.

L. RFV. i (1970).

198. 228 Ga. 55, 183 S.E.2d 761 (1971).
199. These facts the court described as undisputed.
200. The court emphasized the use of the word "shall" in the material statute.

201. The court quoted statutory language that "no official action shall be taken except upon
the alirmative vote of at least three members of the commission, or two members and the
chairman." 228 Ga. at 58, 183 S.E.2d at 764.

202. 228 Ga. at 58, 183 S.E.2d at 764.
203. Id. at 58-59, 183 S.E.2d at 764.
204. The court emphasized the absence of any implication that the governing authority's action

must be favorable to the plaintiff.
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Rezoning was also the issue in controversy in Barton v. A tkinson,05

but there the complaint arose from the affirmative action on the matter
by the county governing authority. Adjoining property owners contested
the rezoning on the ground that reports from various county depart-
ments were not read at the public hearing when the authority considered
the applications, as required by statute."0 6 In response, the supreme
court conceded the existence of the statutory requirement, but held that
its violation did not invalidate the rezoning action.0 7 The reason for this,
explained the court, was that the reading of the reports did not consti-
tute the essence of the statutory scheme." 8 Rather, "the essence of the
law is the requirement that the commissioners or other body having the
responsibility of enacting such legislative changes in the zoning ordi-
nance shall, be furnished such information prior to acting on the pro-
posed changes."' 00 Here the reports had been filed with the governing
authority prior to the hearing, and the length of that hearing would have
been unnecessarily lengthened had their reading been necessary. 10 The
statute itself did not expressly declare that non-performance of the read-
ing requirement would invalidate the action taken by the authority, and
the court would make no such declaration. "' The trial court's action in
setting the zoning ordinances aside was thus reversed.

One other point here to be simply reaffirmed is the vast importance
in county law of that legislation enacted by the General Assembly which
is designated local or special in nature. The state constitution requires
that preceding the introduction of such legislation, the legislator must
publish notice of his intention to do so in the locality affected, and that
a certified copy of this notice must be made a part of the statute itself."'
Over the years, the supreme court has viewed this mandate with serious-

205. 228 Ga. 733, 187 S.E.2d 835 (1972).
206. The statute required that reports to the governing authority be made by the public works

department, the department of public health, and the board of education, on the effect the zoning
change would have on these departments, and further specified that the reports "shall be read at
each public hearing." Id. at 737, 187 S.E.2d at 840.

207. The court appeared to view the statute as directory rather than mandatory.
208. "It is obvious that the vice sought to be corrected by this statute is the passage of

amendments to the zoning ordinances by the Board of Commissioners without their taking into
account in their deliberations the effect the proposed change will have on the operation of these
departments." 228 Ga. at 740, 187 S.E.2d at 841.

209. Id.
210. Indeed, the court would presume that the governing authority was aware of the reports

at the time they took the action in question.
211. This was true even though the reports were adverse to the action taken by the governing

authority.
212. GA. CONsT. art. III, § VII, XV.
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ness 2 3 and has invalidated a considerable number of statutes because
of it.21

4 During the survey period, the exercise was repeated.
One of the issues presented in DeKalb County v. Atlanta Gas Light

Co. t 5 was the validity of a 1963 local statute which purported to elimi-
nate an exception established by a 1959 statute respecting the county's
power to tax. 216 In a most summary fashion, the supreme court invalida-
ted the statute because the published notice did not refer to this elimina-
tion. Said the court:

Where the notice of intention to apply for local legislation specifically
details the matters to be included in the Act, but omits a material
provision of the proposed Act, the notice does not meet the require-
ments of the Constitution .... 217

Officers and Employees

Two of the officer-and-employee cases during the survey period re-
volved around malpractice charges made against members of county
governing authorities. In Steele v. State218 presentments had been re-
turned by a grand jury charging county commissioners with malpractice
under general law for the violation of local statutes providing for certain
purchasing procedures. 29 First, the supreme court held several of the
counts defective under the local statutes: a charge of improper authori-
zation of purchases did not violate prohibitions concerning consumma-
tion of purchases; 220 charges of improper authorization for "services"
were not covered by the prohibitions;221 and charges failing to allege the
goods in question as being of the same quality were not subject to
prohibition.2 2 2 Second, the court refused to condemn the general statute
as being vague and indefinite.22 3 A prior decision had held the statute

213. See Smith v. McMichael, 203 Ga. 74, 45 S.E.2d 431 (1947).
214. See. e.g., Gay v. Laurens County, 213 Ga. 518, 100 S.E.2d 271 (1957); Bracewell v.

Warnock, 208 Ga. 388, 67 S.E.2d 114 (1951).
215. 228 Ga. 512, 186 S.E.2d 732 (1972). For discussion of other issues in the case, see the

section on Taxation, infra.
216. The exception was in regard to business regulated by the Public Service Commission.
217. 228 Ga. at 514, 186 S.E.2d at 735.
218. 227 Ga. 653, 182 S.E.2d 475 (1971).
219. The local statutes required the acceptance of the lowest of three competitive bids on

purchases of more than $25.
220. "No consummation of a bilateral agreement following the alleged authorization is al-

leged." 227 Ga. at 656, 182 S.E.2d at 478.
221. The local statute "contains no provision for receiving 3 bids for services . Id.
222. I.e., the local statute required that the low bid be accepted only in respect to goods of the

same quality.
223. GA. CODE § 89-9907 (1933). The argument was that the expression "malpractice in off-

ice" was unconstitutionally vague.
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sufficiently clear when construed with the local statutes creating the
local officials, said the court, and that could be done here." 4 Finally, the
local statutes were not invalid for lack of notice and hearing, held the
court, because the general malpractice statute provides for both jury
trial and a hearing before the grand jury for parties indicted thereun-
der.2

2 5

The grand jury provision became the central point in issue in
Abercrombie v. State.226 There a chairman of a county governing au-
thority had been indicted and charged with "theft by taking" for alleg-
edly having used county funds for a personal purchase.227 The defendant
argued that the charged theft was a species of malpractice in office, and
he had thus been entitled to the statutory right to appear before the
grand jury .22 Rejecting this contention, the court of appeals held that
the grand jury statute was not applicable

where a county officer is indicted for a crime, but not specifically the
crime of malpractice in office under Code sec. 89-9907, and the crime
charged does not by its statutory definition include an act of malfeas-
ance or malpractice in office as a necessary ingredient thereof .... 221

The remaining case involved a controversy between a county and its
tax commissioner, with the commissioner claiming sums of money al-
legedly due him over and beyond his salary for stated years. 230 The
court of appeals reviewed a total of four local statutes dealing with the
compensation of the commissioner 23  and construed them to prohibit
his receipt of "commissions on taxes collected in excess of certain per-

224. Neither were the local statutes invalid as in an area covered by general law. See Sentell,
The Validity of Local Statutes Pertaining to Georgia County Commissioners: An Exercise in
Constitutional Interpretation, 15 MERCER L. REV. 258 (1963), repreinted in R. SENTELL, STUDIES

IN GEORGIA LOCAL GOVERNMENT LAW 141 (1969).
225. This provision is contained in GA. CODE § 89-9908 (1933).
226. 125 Ga. App. 402, 188 S.E.2d 160 (1972).
227. The charge alleged the use of county funds for the purchase of "a certain black lace

negligee and a pair of women's black bikini panties" and further that "said black lace negligee
and women's black bikini panties not having been purchased . . . for any County and governmen-
tal purpose whatsoever . . . ." 125 Ga. App. at 402-03, 188 S.E.2d at 161.

228. GA. CODE § 89-9908 (1933).
229. 125 Ga. App. at 403, 188 S.E.2d at 161. "Under these circumstances, the fact that the

indictment alleges, or in proving the crime charged the proof would show, that in committing the
crime charged the defendant committed an act which would constitute malpractice in office would
not make the indictment one so charging him under Code sec. 89-9908." Id.

230. Coleman v. Clayton County, 123 Ga. App. 757, 182 S.E.2d 506 (1971). The action was
by the commissioner for a declaratory judgment against the county.

231. These local statutes were held to preclude the provisions of an earlier general statute which
appeared to allow for certain commissions.

19731
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centages of the taxes due, according to the net tax digests, for the years
here claimed . .... 2 Accordingly, the dismissal of the commis-
sioner's complaint was upheld.

Contracts

The statutory command that "one council may not by an ordinance
bind itself or its successors so as to prevent free legislation in matters
of municipal government" '33 has been previously discussed. 34 The
principles encompassed by that command are held applicable to coun-
ties also, and were relied upon by the supreme court in handling one
aspect of Barton v. Atkinson.35 In that case, county rezoning actions
were challenged by neighboring property owners upon a number of
grounds. One of those grounds was that the rezoning action violated a
"declaration and covenant of restrictions" which had been executed by
the property owner in 1968 as a condition precedent to other rezoning
of the land at that time.2 36 But the supreme court noted that the lan-
guage of that covenant expressly retained the right of modification with
the approval of the county.2 37 The rezoning here in issue, explained the
court, applied for by the property owner and approved by the county
governing authority, constituted such modification.2 38 To permit the
covenant to restrict the authority in granting such approval, held the
court, would violate the statutory command on binding actions.

It is fundamental that rezoning is legislative in nature and that one
county commission cannot deprive or restrict a succeeding commission
in the exercise of its legislative power by the device of entering into a
contract or agreement purporting to limit the authority of the county
commission to legislate in this regard.2 9

232. 123 Ga. App. at 759-60, 182 S.E.2d at 507.
233. GA. CODE § 69-202 (1933).
234. See the municipal Contracts section, supra. See also Sentell, Local Government and

Contracts that Bind, 3 GA. L. REV. 546 (1969), reprinted in R. SENTELL, STUDIES IN' GEORGIA

LOCAl GOVERNMENT LAW 275 (1969).

235. 228 Ga. 733, 187 S.E.2d 835 (1972). For discussion of another aspect of this case, see the
Legislation section, supra.

236. This covenant had been executed with the formality of a deed and recorded by the clerk
of the superior court.

237. Certainly, said the court, the covenantor had that right.
238. "It would be a strained construction and interpretation of these events, indeed, to say. as

is contended by the cross appellant, that these actions do not constitute an agreement by the owners
and approval by the county commission of changes in the covenant to the extent that such amend-
ments to the zoning ordinances in fact change the covenant." 228 Ga. at 744, 187 S.E.2d at 843.

239. Id. at 744, 187 S.E.2d at 843.
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Upon the basis of this reasoning, the court rejected the challenge to
the county rezoning action.

Property

In the one case deemed appropriate for mention in this section, the
supreme court simply affirmed the findings of the trial court on the
property right in controversy. Waldrep v. Hall County4" presented a
county's action for injunction to prohibit the defendant from blocking
a road across his property. The trial court found the evidence to indicate
that the defendant had deeded a right of way to the road but the county
had never accepted it; that a plat prepared for the county showed the
existence of the road; that various persons had travelled the road for
many years; that the county had worked the road and had constructed
a bridge upon it; that the road was shown on a map of the State High-
way Department; and that the defendant had not purchased the property
until 1943 or 1944.41 Upon the basis of this evidence, the trial court held
the county entitled to the injunction; and the supreme court held this
judgment authorized by the evidence in the case.242

Schools

The supreme court decided three cases during the survey period deal-
ing particularly with schools. In Clark v. Hammock,43 the question
was whether a member of a county school board had vacated her office
when she moved from the district which she represented. 44 Upholding
a jury's verdict to the effect that she had, the court examined the local
statute creating the school board. 45 Here, said the court, the member
and her family had removed their residence from the education district
which she had been elected to represent. True, the court conceded, she
intended to return to that district, "but such intention was a floating
intention, an intention to return when suitable housing could be
found."246

240. 227 Ga. 554, 181 S.E.2d 833 (1971).
241. The trial court's entire opinion and decree was set forth in the supreme court's opinion.
242. In a dissenting opinion, Justice Felton argued that the county could not now rely upon

an implied dedication of the road when it had refused to accept the express dedication.
243. 228 Ga. 157, 184 S.E.2d 581 (1971).
244. The proceeding was in quo warranto to have the office declared vacant.
245. Under that statute, said the court, "a vacancy occurs on the board when a member moves

his residence from the district he represents." 228 Ga. at 157, 184 S.E.2d at 582.
246. Id. at 158, 184 S.E.2d at 582. The court distinguished this from instances in which the

member had maintained furnishings and property in the old district, or had declared an intention
to remain outside for a limited time.
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Similar summary treatment was provided by the court in McClure
v. Shirley,4' an appeal from a trial court's decision that the election of
a school board was unconstitutional. 4 8 Dismissing the appeal, the su-
preme court noted that it had been brought by only two members of the
board: "Since a majority of the five-member board was required to
initiate an appeal, . . . this appeal by less than a majority must be
dismissed."49

Finally, Harrison v. May2 50 presented a county governing authority's
action for declaratory judgment upon the validity of a population stat-
ute which directed the authority to pay an additional monthly sum of
money to the county board of education .25 The court held this statute
invalid as violative of the constitution's provision which directs the man-
ner in which taxes are to be levied for school purposes.252 The court
conceded that the statute in issue did not purport to levy a tax but noted
that the funds for which the statute provided must be derived from
sources already committed for other purposes.2 1

3 "Thus," said the
court,

in order to comply with this Act and at the same time meet its budget
the county would be required to increase its general tax levy or to
encroach upon funds derived from taxes by an amount equal to the
sums paid over to the Board of Education, and would thus be doing
by indirection the very thing the Constitution . . . forbids to be done
directly .254

Taxation

Continuing the trend of the last three years, county taxation remained

247. 227 Ga. 832, 183 S.E.2d 385 (1971).
248. The trial court had held unconstitutional a provision of the state constitution under which

these members were elected.
249. 227 Ga. at 832, 183 S.E.2d at 385. For the majority requirement, the court cited GA. CODE

ANN. § 102-102(5) (Rev. 1968).

250. 228 Ga. 684, 187 S.E.2d 673 (1972).
251. This statute had been in effect for a number of years in regard to another county, but

became applicable to the county here in litigation only with the 1970 decennial census.
252. GA. CONST. art. VIII, § XII, I: "The fiscal authority of each county shall annually levy

a school tax for the support and maintenance of education, not greater than 20 mills per dollar as
certified to it by the county board of education, upon the assessed value of all taxable property
within the county located outside any independent school system or area school district therein."

253. These would be funds already allocated for specific purposes or funds first required to be
applied for other particular programs, said the court.

254. 228 Ga. at 687, 187 S.E.2d at 675. In a dissenting opinion, Justice Gunter argued that
the population statute should be construed as directing only that funds not already allocated to
other purposes be paid to the board of education.
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a topic of prolific litigation. 255 Much of this judicial activity centered
upon the property tax, and the case of Grafton v. Turner25 provides an
appropriate point of departure for summary. In that case taxpayers
sought to enjoin the county board of tax assessors from adopting speci-
fied property revaluations for ad valorem tax purposes257 and requested
that just and equitable property appraisals be made.258 In affirming a
summary judgment for the defendant tax assessors, the supreme court
pointed to statutory provision of remedy by arbitration. 59 Here, the
court observed, the county tax digest had already been approved by the
State Revenue Commissioner and the plaintiffs had failed to utilize their
statutory remedy for uniformity of taxation.6 0 "In this matter," con-
cluded the court, "the complaining taxpayers had an adequate remedy
at law."2' ' Receiving a similar judicial evaluaton was the taxpayers'
complaint in Hillis v. Parrish,"'2 seeking to enjoin county tax executions
against their properties.8 3 Although the trial judge found that arbitrary
valuations had been used by the county in the years 1967, 1968, and
1969,264 it concluded that the plaintiffs were guilty of laches in waiting
until 1971 to complain.6 5 Agreeing with this conclusion, the supreme
court emphasized that the plaintiffs were not complaining of an uncon-
stitutional tax but of the manner of assessment. Having been aware of

255. See Sentell, Local Government Law, Annual Survey of Georgia Law, 21 MERCER L. REV.
183, 202 (1969); Sentell, Local Government Law, Annual Survey of Georgia Law, 22 MERCER L.
REV. 227, 254 (1971); Sentell, Local Government Law, Annual Survey of Georgia Law, 23
MERCER L. REV. 147, 181 (1972).

256. 227 Ga. 809, 183 S.E.2d 458 (1971).
257. The plaintiffs alleged that the tax assessors had employed a private firm to carry out a

program of property revaluation and equalization and that the firm had fixed values which were
not equitable and were more than fair market value of property in the county.

258. Until such appraisals could be made, the plaintiffs requested that previous assessments
be used.

259. The court quoted from its prior opinion in Hawes v. Conner, 224 Ga. 568, 163 S.E.2d
724. 726 (1968), as follows: " 'The procedure for securing uniformity in the county is by Code Ann.
sec. 92-6911 . . . placed upon county tax assessors. And if their action displeases a taxpayer, his
remedy is arbitration as provided in Code Ann. sec. 92-6912 .... "

260. "The undisputed evidence in this case is that the tax digest had been approved by the State
Revenue Commissioner, and the complaints had not followed the provisions of Code Ann. sec. 92-
6912." 227 Ga. at 814, 183 S.E.2d at 461.

261. Id.
262. 228 Ga. 161, 184 S.E.2d 464 (1971).
263. Their action was against the county tax collector and sheriff.
264. The court concluded that the evidence upheld the plaintiffs' allegations that their resi-

dences had been singled out for appraisal by the tax assessors, and that no personal property in
the county had been assessed.

265. The court noted that most of the taxes for the past years had been collected and that the
county had already spent the tax moneys.
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this manner of assessment in the prior years, it decided, the taxpayers
were not now entitled to contest the executions upon this ground.26

One further word upon tax executions was issued by the court of
appeals in Griffin v. Wormsloe Foundation, Inc."6 7 Summarily rejecting
a taxpayer's affidavit of illegality,"' the court designated this "an una-
vailable remedy to contest a tax execution for county taxes.""26 Rather,
explained the court, "appellee's remedy is by petition in equity in the
superior court in the county where the property is assessed."27

As previously noted, statutes provide that disagreements during the
tax assessment procedure are to be remedied by arbitration.2"' In 1969,
the General Assembly provided for an appeal in certain instances of an
arbitrarion decision to the superior court,72 and the survey period wit-
nessed two cases revolving around such appeals.2 1

3 In Harvey v.
Lissner274 the appeal had been taken by the county board of tax asses-
sors, but had not been tried at the following first term of superior court
as required by the statute.275 The court of appeals observed that although
the tax assessors had placed the appeal on the court's calendar for the
first term, they had "failed to request that the appeals be placed at the
head of the calendar and given the preference to which they were entitled
under the law . . . ."I Accordingly, the appeal had not been reached
by the court during that term and was now declared subject to dis-
missal.77

Equally unfruitful was the taxpayer's challenge to the board of tax
assessors' appeal in Lane v. Morrison.28 The basis for that challenge
was that the statute allowing the appeal was discriminatory and a denial

266. This action had not been filed until long after the State Revenue Commissioner had
approved the county tax digests, said the court, and after a vast majority of the other taxpayers
had voluntarily paid their taxes.

267. 123 Ga. App. 765, 182 S.E.2d 319 (1971).
268. In so doing, the court reversed the trial court which had entered summary judgment for

the taxpayer.
269. 123 Ga. App. at 765, 182 S.E.2d at 320.
270. Id.
271. GA. CODE ANN. 92-6911, 6912 (Supp. 1971).
272. Ga. Laws, 1969, p. 942, amending GA. CODE ANN. § 92-6912 (Rev. 1961).
273. For description of earlier litigation over the statute, see Sentell, Local Government Law,

Annual Survey of Georgia Law, 23 MERCER L. REV. 147, 183 (1972).
274. 124 Ga. App. 448, 184 S.E.2d 184 (1971).
275. The statute provides, in part, that "the appeal shall constitute a de novo action and shall

be heard before a jury at the first term following the filing of the appeal." GA. CODE ANN. § 92-
6912 (Supp. 1971).

276. 124 Ga. App. at 449, 184 S.E.2d at 185. The cases had appeared on the calendar behind
a number of other actions.

277. Id. Neither had the cases been reached at the next term of court.
278. 227 Ga. 468, 181 S.E.2d 339 (1971).

[Vol. 24



LOCAL GOVERNMENT

of equal protection. This basis, held the supreme court, "was insufficient
to raise the question of the constitutionality of the statute"29 and thus
that court refused jurisdiction of the litigation.280

Always a potential subject for controversy is that of exemption from
taxation, and this was the subject of Rabun Gap-Nacoochee School v.
Thomas.28" ' This was an action by a private, non-profit, educational
institution, seeking to enjoin county taxation of its property under gen-
eral statutory exemption. 2

1
2 In a lengthy opinion, the supreme court set

the tone for its approach by declaring that "it is the use to which the
property of an educational institution is put, rather than the declaration
of the purpose of the institution found in its charter, that determines the
question of exemption from taxation."2 3 From this general point of
departure, the court then probed the specific types of property in issue
and reached a number of conclusions.2 4 First, the court concluded that
ad valorem taxes could be assessed upon property from which the school
derived income. 285 This property included land and buildings used for a
dairy selling milk; land and a building used for a craft shop selling
handicrafts; land in the federal soil bank program; land upon which
peppers were raised for sale; and certain rental buildings and the land
upon which they were located. Second, the court also held subject to
property taxation dwellings provided by the school to employees who
maintained the physical properties of the school and who worked in the
dairy. These dwellings were held distinguishable from those provided by
the school at no expense to members of its faculty as a part of their
compensation; the latter were declared exempt from taxation under the
statutory exclusion for "buildings erected for and used as a . . . semi-
nary of learning." '286

279. 227 Ga. at 469, 181 S.E.2d at 339. The supreme court transferred the case to the court of
appeals.

280. The board of tax assessors had appealed from an arbitration award which descreased the
original valuation and the taxpayer filed a motion to declare the statute allowing the appeal
unconstitutional.

281. 228 Ga. 231, 184 S.E.2d 824 (1971).
282. The school alleged that all its properties were used as a purely public charitable institution

and as an educational institution within the meaning of GA. CODE ANN. § 92-201 (Rev. 1961), as
authorized by GA. CONST. art. VIll, § I, IV.

283. 228 Ga. at 240, 184 S.E.2d at 830. The court extracted this principle from a number of
its prior decisions.

284. "Whether or not the school comes within the exemption provisions of the aforementioned
Code section depends entirely upon the factual situation of the case." Id. at 237, 184 S.E.2d at
828.

285. The court held that the school, even though serving a benevolent purpose, did not qualify
as an institution of "purely public charity," but was a "seminary of learning." Id. at 241, 184
S.E.2d at 831.

286. GA. CODE ANN. § 92-201 (Rev. 1961).
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A similar exemption controversy was presented by Johnson v.
Wormsloe Foundation, Inc.2"7 There the plaintiff foundation attempted
to enjoin county taxation of a large tract of land, under the constitu-
tional and statutory exemption for "all institutions of purely public
charity.11118 Rejecting this attempt, the supreme court said that to qual-
ify for this exemption, "the property itself must be dedicated to a purely
public charitable use. 289 Here the only evidence of an implied dedica-
tion to such use was availability of the property to the University Sys-
tem of Georgia and Emory University for wildlife studies, bird popula-
tion studies, and environmental design .2  This, held the court, was not
enough:

We interpret this crucial constitutional and statutory language to mean
that the charitable institution itself must be carrying on an operation
on its real estate for the benefit of the public or for some other legiti-
mate charitable purpose. Merely making real estate available to other
public or charitable institutions for their use is not sufficient to qualify
for the tax exemption.29'

Consequently, the trial court was held to have committed error in grant-
ing the foundation's motion for summary judgment. 22

Aside from property taxation, counties also impose occupation taxes
of various types upon the entities which operate within their limits.
When such an imposition is challenged, the judicial effort is usually a
two-pronged one: first, to determine the nature of the levy; and second,
if indeed it is a tax, to probe the authority for it. This approach was
manifested in at least two cases during the survey period.

In DeKalb County v. Brown Builders Co. 3 the supreme court re-
viewed the validity of a county ordinance which imposed an additional
charge of $120 for the issuance of building permits for family units, and
allocated this money to the board of education for providing additional

287. 228 Ga. 722, 187 S.E.2d 682 (1972).
288. GA. CONST. art. VII, § I, IV; GA. CODE ANN. § 92-201 (Rev. 1961). The property in

issue consisted of 750 acres.
289. 228 Ga. at 726, 187 S.E.2d at 685.
290. Countering this evidence was that to the effect that anyone desiring to enter the property

must obtain the permission of the foundation and make an appointment. The court said that "in
our view this completely refutes any finding of an implied dedication." Id. at 727, 187 S.E.2d at
685.

291. Id. at 727, 187 S.E.2d at 685.
292. In a dissenting opinion, Justice Grice argued that the evidence demonstrated use of the

property for purely charitable purposes within the meaning of the taxation exemption. Id. at 728,
187 S.E.2d at 686.

293. 227 Ga. 777, 183 S.E.2d 367 (1971).
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school facilities.294 First, the court rejected the county's contention that
the levy constituted a license rather than a tax.2 1 "Obviously," said the
court, "the funds are not for the purpose of regulation and control of
the building industry,""29 but were for the purpose of collecting reve-
nue. 97 Then examining both constitutional and statutory provisions, 98

the court was unable to find authority for the tax. 99 Thus, the entire
ordinance was declared "a nullity from its adoption."100

A highly similar decision was that rendered by the court in DeKalb
County v. Atlanta Gas Light Co. 30 There the county ordinance under
attack imposed fees upon telephone, telegraph, gas, and electric compa-
nies doing business in unincorporated areas and using county rights of
way.3 02 Again, the court drew the distinction between licensing and
taxing and held this ordinance to impose a tax.303 Having reached this
determination, the court again also launched a search for county author-
ity.304 Finding none, this ordinance too was held void, and the county
was enjoined from its enforcement.305

A rather unique limitation upon the county's power of taxation was
illustrated by Glynn County v. Davis .30  There the county sought to
enforce its excise tax ordinance against sellers of alcoholic beverages on
Jekyll Island.307 Examining the terms of the ordinance, the supreme

294. The ordinance provided that the school facilities were to be located within the area where
the unit was constructed.

295. The county argued that the ordinance imposed a building permit fee which it had statutory
authority to require.

296. 227 Ga. at 778, 183 S.E.2d at 368.
297. "In our opinion the DeKalb County ordinance under attack here is clearly a tax or a

charge imposed for the purpose of collecting revenue." Id.
298. Included in the court's search was the so-called "home rule" amendment to the constitu-

tion.
299. "We do not find elsewhere in the Constitution, in the general law, or in local legislation

any authority granted to DeKalb County to impose such a tax." 227 Ga. at 779, 183 S.E.2d at
369.

300. Id. Payments which had been made to the county were now to be refunded.
301. 228 Ga. 512, 186 S.E.2d 732 (1972).
302. The ordinance required the companies to obtain a privilege license and extracted per

centages of revenue from the companies.
303. The court said that the ordinance "does not even purport to regulate the companies

affected by it, and these companies are already regulated by the Georgia Public Service Commis-
sion. The ordinance was not a licensing ordinance under the police power of the county, but was a
taxing ordinance." 228 Ga. at 513, 186 S.E.2d at 734.

304. A local amendment to the constitution authorized the county to impose business taxes
but specifically excepted businesses subject to regulation by the Public Service Commission.

305. The court concluded that the ordinance was unauthorized either as a tax or as rental of
its streets and rights of way.

306. 228 Ga. 588, 186 S.E.2d 872 (1972).
307. These sales had been licensed by the Georgia Revenue Commissioner, and the county

prayed that they be enjoined.
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court noted its application only to sellers holding licenses from the
county. The sellers here in litigation held no such licenses and were
required to hold none. As owner of Jekyll Island, the state had charged
the Jekyll Island State Park Authority with broad regulatory power
over it.308 To permit Glynn County to license the sale of alcoholic
beverages there, the court held, would conflict with that power. 309 Con-
sequently, the county possessed no power to require licenses of the
sellers," 0 and thus its excise tax ordinance was inapplicable to them."'

An even more basic limitation upon the county's taxing power is that
of the entity's location, and this was well indicated by -hicago Title
Insurance Co. v. Nash.312 There the county's tax ordinance was author-
ized by a local amendment to the constitution which empowered the levy
of "license taxes" upon entities "doing business" in unincorporated
areas. 13 In determining whether the county could enforce this ordi-
nance against a title insurance company, 34 the court focused the issue
as whether that company was "doing business" within the unincorpor-
ated area.315 Specifically, the court held that

soliciting, negotiating, and transacting with respect to policies of title
insurance to be issued or already issued on real estate located in the
unincorporated area does not constitute "doing business" in the unin-
corporated area so long as the soliciting, negotiating, and transacting
occurs within the corporated limits of a municipality.316

Because the court could find no evidence that any soliciting, negotiating,
and transacting was being carried on by the company, in the unincorpor-
ated area of the county, 317 it held the company entitled to a summary
judgment.

311

308. For this charge, the court quoted from GA. CODE ANN. § 43-603(a) (Supp. 1971).
309. This was also the ground upon which the court relied to construe GA. CODE ANN. § 58-

1031 (Rev. 1965), requiring a license from the county before the Revenue Commissioner could issue
a license, as inapplicable to this situation.

310. "The trial court correctly held that Glynn County had no authority to require the defen-
dants to obtain licenses from it before they could sell alcoholic beverages onJekyll Island." 228
Ga. at 593, 186 S.E.2d at 874.

311. The court said that the ordinance "is not applicable in this case for the reason that the
defendants do not hold a county license." Id., 186 S.E.2d at 875.

312. 228 Ga. 719, 187 S.E.2d 662 (1972).
313. Because of this limited authorization, the court said that any part of the ordinance seeking

to tax to a greater extent would be ineffective.
314. The company sought a declaratory judgment and an injunction against the county.
315. The trial court had held that it was.
316. 228 Ga. at 721, 187 S.E.2d at 663.
317. The trial court had found that the company had no office in the county area and that it

did solicit, negotiate, and transact with respect to property situated in that area.
318. "The mere issuing of title policies on real estate located in the unincorporated area of
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Finally, the business tax decision with the most far-reaching implica-
tions for counties during the survey period was probably that rendered
in Richmond County v. Richmond County Business Association.3 19

There challenged was a local amendment to the constitution authorizing
"license fees and taxes" in unincorporated areas,30 and a county ordi-
nance establishing a large number of business classifications and impos-
ing various fees upon them.3 1 Refusing to invalidate the constitutional
amendment, 2' the court viewed it as merely one of authorization, im-
posing in itself no obligations upon the plaintiffs.3 3 On the other hand,
the tax ordinance was another matter. Although that ordinance levied
taxes only in unincorporated areas, the revenue which it generated was
placed in the general county treasury and used to provide services for
all its residents.324 Thus, said the court,

The burden of the tax is classified geographically without any particu-
lar reason therefor. There being no reasonable basis for such classifica-
tion, we agree with the trial court that it violates the due process and
equal protection clause of the Fourteenth Amendment of the United
States Constitution. 25

With this decision, therefore, the supreme court appeared to warn coun-
ties against funding county-wide services with taxes imposed only in
unincorporated areas. The extent to which this judicial warning will now
be carried remains to be seen.

Powers

In 1966 an amendment to the Georgia Constitution was ratified which
purported to provide "home rule" for county governments.3 2 Among

DeKalb County does not constitute 'doing business' in such unincorporated area." 228 Ga. at 721,
187 S.E.2d at 663.

319. 228 Ga. 281, 185 S.E.2d 399 (1971).
320. The amendment also talked in terms of licensing and regulation.
321. The ordinance was said to contain over six hundred business classifications, and to impose

fees ranging from two thousand dollars to fifty cents per year.
322. In this part of its decision the court disagreed with the trial judge.
323. Likewise rejected were contentions against the validity of the method by which the amend-

ment had been approved.
324. Some of the services enumerated were courts, sheriffs office, and tax commissioner.
325. 228 Ga. at 283, 185 S.E.2d at 402. The court heavily emphasized the nature of the

ordinance: "We reject the contention that the Richmond County licensing ordinance is a regulatory
measure. We conclude and hold that it is a revenue raising enactment." Id. at 282, 185 S.E.2d at
401.

326. GA. CONST. art. XV, § II-A. The background, legal ramifications, and usage of these
provisions are among the matters treated in Sentell, Home Rule Benefits or Homemade Problems
for Georgia Local Government?, 4 GA. ST. B.J. 317 (1968), reprinted in R. SENTELL, STUDIES IN
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the grants contained in that amendment,3  the most drastic one is the
power of the county governing authority to amend statutes dealing with
the county, without the necessity of action by the General Assembly.118

Such an amendment may be accomplished either by ordinance or reso-
lution of the governing authority, after publication of notice, or by
petition of a stated percentage of the county's population, approved in
a special election."' Under either procedure, the amendment does not
become effective until it, and certified notice of its publication, is filed
with the Secretary of State who must then provide for annual publica-
tion of the amendments. 330 Because the statutes being changed in this
fashion were originally enacted by the General Assembly, their amend-
ment purely at the local level represents a grant of considerable legisla-
tive authority. During the survey period, the supreme court was finally
called upon to deal with this home rule delegation.

Forbes v. Lovett 331 presented a mandamus action to compel county
officials to appoint plaintiffs to posts on the county civil service board,
in compliance with a local statute establishing the board pursuant to a
constitutional amendment. 332 The defendants' motion to dismiss was
based upon a 1971 county ordinance which purported to expressly repeal
the prior local statute, to establish a new civil service system for the
county, and to provide for appointments to the board.3 33 Sustaining
the validity of this ordinance, the court simply declared it to be author-
ized by the home rule amendment: "We conclude that the 1969 Act, by
virtue of which the plaintiffs claim right to office, was repealed by the
1971 ordinance as authorized by the 1966 Home Rule for Counties
Amendment to the State Constitution.3 1

34 Therefore, the court con-

GEORGIA LOCAL GOVERNMENT LAW 173 (1969); Sentell, "Home Rule": Its Impact on Georgia
Local Government Law, 8 GA. ST. B.J. 277 (1972).

327. For discussions of other grants of power, see authorities cited note 326, supra.

328. GA. CONST. art. XV, § II-A, 1 I.
329. Id. The petition is filed with the county ordinary.
330. GA. CONST. art. XV, § Il-A, IV.

331. 227 Ga. 772, 183 S.E.2d 371 (1971).
332. Pursuant to a constitutional amendment, the General Assembly had created the county

civil service system by local statute in 1956 and had subsequently amended that statute over the
years, including, specifically, a 1969 local statute upon which the plaintiffs were relying for appoint-

ment following their election.

333. Under the newly created system, it was urged, the plaintiffs had no clear legal right to

appointment as necessary for a mandamus action.
334. 227 Ga. at 774, 183 S.E.2d at 373. The court's summary treatment was somewhat perplex-

ing. It indicated that the authority for the ordinance was derived from the home rule amendment's
provision for "clearly reasonable" measures relating to the county's "property, affairs, and local
government." Obviously, however, this could not be-any such authority would have to come from
that provision of the amendment which specifically empowers the governing body to amend local
statutes relating to the county. The court did not even allude to the provision.
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cluded that "the plaintiffs have no legal right in this mandamus action.
The 1969 local Act, under which they claim appointment, was expressly
repealed by the 1971 ordinance under the power granted Chatham
County by the Home Rule Amendment. 3

1
5 Accordingly, the trial

court's grant of the county's motion to dismiss was affirmed.336

Of lesser lasting significance were the remaining three cases to be
noted in this section, all dealing with the county's power over the sale
of alcoholic beverages. In DeKalb County v. Florentine Corp.,337 two
corporate plaintiffs complained of the county's threatened prosecution
of them for selling such beverages,33 8 and attacked the constitution-
ality of the liquor referendum statute which requires a petition by thirty-
five per cent of the registered voters before a referendum can be
held. 39 Denying the plaintiffs' right to continue what it termed unlaw-
ful sales of alcoholic beverages, the supreme court also held them to
possess no standing to challenge the referendum statute. The court said
that the corporations had no property right to the issuance of liquor
licenses, 40 and thus, as potential sellers, were not entitled to attack the
petition requirement of the referendum statute.34 '

The above statute also provided the source of controversy in
Committee for New Cobb County Revenue v. Brown, 4 especially that
provision directing that the ordinary "shall call a special election to be
held within thirty days from the filing of such petition.1 343 In that case,
the trial court had enjoined the holding of a called election because the
ordinary had not verified the petitions prior to issuing the call.344 While
that court order was in effect, the thirty day period elapsed, and those

335. 227 Ga. at 775, 183 S.E.2d at 373. The court also rejected the plaintiffs' argument that
the ordinance had not been certified by the Secretary of State at the time the county refused their
appointments and was thus ineffective. Even so, said the court, the ordinance had since been
certified and this preempted the plaintiffs' right to mandamus.

336. This case is treated in the "home rule" context in Sentell, "Home Rule": Its Impact on
Georgia Local Government Law, 8 GA. ST. B.J. 277, 284 (1972).

337. 228 Ga. 228, 185 S.E.2d 85 (1971).
338. The plaintiffs alleged that they had been selling alcoholic beverages pursuant to permis-

sion of the defendant dry county and that the county was now threatening prosecution.
339. The challenged statutes were GA. CODE ANN. §§ 58-1003, -1010.1 (Rev. 1965), and the

plaintiffs' only stated contention was that these statutes violated the due process and equal protec-
tion clauses of the state and federal constitutions.

340. The court quoted the statute's express declaration against conferring a right to sell spiri-
tuous liquors. GA. CODE ANN. § 58-1068 (Rev. 1965).

341. The court did concede that the plaintiffs might have attacked the statutes as individual
citizens and potential consumers of intoxicating liquors.

342. 228 Ga. 364, 185 S.E.2d 2d 534 (1971).
343. GA. CODE ANN. § 58-1003 (Rev. 1965).
344. The ordinary testified that he had not verified the signatures on the petitions until approxi-

mately one week following his issuance of a call for the special election.
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objecting to the referendum argued that the election could not then be
rescheduled at a later date under the above language of the statute. 45

Upon appeal, the supreme court agreed with the trial court's reason for
the temporary injunction. The court read the referendum statute as
requiring that the ordinary "verify that the petitions were signed by at
least thirty-five percent of the requisite voters before he could issue a
valid election call . . . . '" The court did not agree, however, that a
later election could not be scheduled. 47 The statute's thirty day provi-
sion, said the court, was not "an absolute requirement that the election
must be held within that period of time. '348 Noting the absence of a
requirement that the election be held on a "date certain,"' 49 the court
viewed the purpose of the statute as being "to permit such elections to
be held, not to provide technicalities by which a popular vote may be
thwarted.1 350 Accordingly, the passage of thirty days from the filing of
the petitions did not preclude the scheduling of a later election in these
circumstances .

51

Finally, Bonner v. Maddo352 presented the broader power issue of
reasonableness. There challenged were county requirements that appli-
cants for licenses to sell malt beverages and wine must have resided in
the county for at least a year preceding their applications. These require-
ments were attacked as unreasonable and discriminatory when applied
to each member of a partnership, and when no such residence require-
ment was provided for wholesale dealers. 53 Rejecting these attacks,
the supreme court observed that the county was here acting under its
police power, and noted the judicial hesitancy to interfere with the
adoption of reasonable rules and regulations. 54 These requirements

345. The trial court had agreed with this argument.
346. 228 Ga. at 368-69, 185 S.E.2d at 537. "Only when this procedure has been completed,

and the ordinary has determined that the petition is sufficient, may he issue a valid election call."
Id.

347. Accordingly, the trial court was reversed on this point.
348. 228 Ga. at 370, 185 S.E.2d at 538.
349. The court distinguished prior decisions holding elections absolutely void when not held at

a time specifically required by statute.
350. 228 Ga. at 371, 185 S.E.2d at 539.
351. "To hold otherwise," said the court, "would be to deny to the signers of the petitions,

after they had secured the required number of signatures, the right granted by the legislature to
have the liquor question submitted to a vote." Id.

352. 227 Ga. 598, 182 S.E.2d 122 (1971).
353. Here it was alleged that one of the members of the plaintiff partnership was a nonresident

and that this had been known to the county when it adopted the regulation.
354. "The regulation of the sale of alcoholic beverages is under the police power of the county,

and the courts will not interfere with county authorities in the adoption of reasonable rules and
regulations governing the licensing of persons to operate such a business." 227 Ga. at 600, 182
S.E.2d at 124.
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were reasonable, held the court; the distinctions were founded upon a
reasonable basis, and motives of the county authorities in adopting them
could not be investigated.3 5

Courts

In several cases during the survey period, questions were raised over
the relationship between certain county courts and the Georgia Civil
Practice Act. In Crosby v. Dixie Metal Co.,36 the supreme court
searched the statute creating the Civil Court of Bibb County to deter-
mine whether that court could be held a "court of record" within the
meaning of the practice act. Concluding that it could, the court re-
marked upon the absence of constitutional or statutory provisions defin-
ing courts of record," 7 and emphasized as the main consideration
whether the records of a court were of a permanent nature. 8 The
General Assembly could provide for any reasonable form in which these
records were to be kept, and here, said the court, that had been done.35

The statute creating the court specifically declared it to be a court of
record, and the court here upheld that declaration as within the meaning
of the Civil Pracice Act.3 1

0

Relying upon Crosby, the supreme court reached the same conclusion
in Gresham v. Symmers,36' in respect to the Civil and Criminal Court
of DeKalb County. Although previously held not a court of record 362

amendments to its statutory creation now made express declaration in
that regard and provided for maintaining permanent records.3 1

3 So
construed, the court then held that provisions in the Civil Practice Act
took precedence over conflicting provisions in the local statute creating
the county court.3 64

355. The trial court was upheld in dismissing the complaint.
356. 227 Ga. 541, 181 S.E.2d 823 (1971).
357. "There is no such constitutional or statutory provision today." Id. at 543, 181 S.E.2d at

824.
358. "The important thing in making such a record of the acts and doings of a court of record

is the permanency of such record, and not the substance upon which such record is kept." Id.
359. The court conceded that the statute creating the court in question did not require a book

of final records, but noted a later amendment by which the clerk was permitted to microfilm all
original papers in each case.

360. "We think that, under the principles announced above, the Act creating the Civil Court
of Bibb County establishes it as a court of record, and we hold that said court is a court of record
within the meaning of that term as used in the Civil Practice Act." 227 Ga. at 545, 181 S.E.2d at
825.

361. 227 Ga. 616, 182 S.E.2d 764 (1971).
362. DeKalb County v. Deason, 221 Ga. 237, 144 S.E.2d 446 (1965).
363. The statute specified that this was to be done by microfilming such documents.
364. E.g., the time limit on the filing of defensive pleadings. In Crosby v. Dixie Metal Co.,
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Liability

Historically, the county, as an agency of the state, enjoys an ex-
tremely broad immunity from liability in tort."5 Indeed, statutory law
declares that a Georgia county "is not liable to suit for any cause of
action unless made so by statute." ' The constitutionality of this statu-
tory declaration, and of the doctrine of sovereign immunity itself, was
challenged during the survey period in the case of Haber v. Fulton
County.317 Giving short shrift to that challenge, the court of appeals
discounted it on two fronts. First, the court determined that these consti-
tutional questions had not been raised in the trial court prior to notice
of appeal. Because appellate courts "are courts for the correction of
errors of law only arising in the lower courts, '3 8 such issues could not
be pressed for the first time at this stage of the litigation. 3

1
9 Moreover,

the court concluded, the merits of this contention were highly doubtful:

Thus, the Supreme Court of this State, and doubtless that of many
other States and of the United States, have so often affirmed and
acknowledged that the doctrine of sovereign immunity prevents a suit
by a citizen against the State, or a political subdivision thereof, until
it is hardly necessary to again formally assert this rule.370

Given the existence of the county's immunity, few statutory excep-
tions to it have been created over the years. However, one of these
exceptions does declare that "the county shall be primarily liable for all
injuries caused by reason of any defective bridges, whether erected by

124 Ga. App. 169, 183 S.E.2d 59 (1971), the court of appeals relied upon this holding to conclude
that provisions of the Civil Practice Act impliedly repealed conflicting provisions of the local
statute creating the county court there in litigation.

365. This immunity is considerably broader than that enjoyed by the municipality; see the
section on municipal Liability, supra.

366. GA. CODE ANN. § 23-1502 (Rev. 1971).
367. 124 Ga. App. 789, 186 S.E.2d 152 (1971). This was an action against the county for

damages suffered when the automobile in which the plaintiff was a passenger struck a utility pole
located in a paved portion of a county road. Both state and federal constitutional contentions were
raised by the plaintiff, including right to redress, due process, and equal protection.

368. 124 Ga. App. at 790, 186 S.E.2d at 153.
369. On motion for rehearing, the court said that "one who calls in question the constitution-

ality of a law must in his pleadings distinctly and clearly point out in what respect the law is
violative of the Constitution." Id. at 791, 186 S.E.2d at 154.

370. Id. at 791, 186 S.E.2d at 153. Thus, the court affirmed the trial court's dismissal of the
action.

371. GA. CODE ANN. § 95-1001 (Rev. 1972). The statute also covers approaches to the bridge
and defines the term "bridge" to mean "a structure erected to afford unrestricted vehicular traffic
over an obstruction in the public highways of the State, including rivers, streams, ponds, lakes,
bays, ravines, gullies, railroads, public highways and canals."
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contractors or county authorities."37' In Pierce County v. McQuaig72

the plaintiff sought access to this exception, complaining of injuries
suffered as a result of the automobile in which he was riding being driven
from new fill in the right of way into water where a new bridge was
planned but had not yet been erected. 73 Splitting the finest of hairs,
the court of appeals held the statutory exception limited to existing
bridges.374 Thus, the court solemly proclaimed, "there is no liability for
an old bridge which has been removed, because it is no longer in exist-
ence, and there is no liability relating to the new bridge because it has
not yet commenced to exist. ' 375 By way of sympathetic conclusion, the
court noted that "unfortunately, the county is not liable for its negli-
gence in failing to post proper warnings or barricades in such a situa-
tion. 1 7  Upon the basis of this reasoning, the trial court's denial of the
county's motion to dismiss was reversed.3 7

A similar result, but arrived at from an entirely different direction,
was that reached by the court of appeals in Sumter County v.
Pritchett.3 1

8 That case presented a wrongful death action against the
county, arising from the alleged negligent operation of an automobile
by the county high school principal.3 9 Devoting its opinion almost
exclusively to questions of the admissibility of evidence, 30 the court
concluded that the automobile was not being used by the principal
within the scope of his employment, 38

1 and that the county was entitled
to summary judgment.3 1

Zoning

The year was a busy one for the appellate courts in respect to the
subject of county zoning.383 Some of the cases were viewed as present-

372. 124 Ga. App. 278, 183 S.E.2d 508 (1971).
373. The driver mistook the new fill as the roadway and missed the detour road.
374. This had been established, the court said, by its prior decisions.
375. 124 Ga. App. at 278, 183 S.E.2d at 509.
376. Id.
377. The court distinguished Nipper v. Crisp County, 120 Ga. App. 583, 171 S.E.2d 652 (1969),

in which it had indicated liability for damages caused by a bridge washed out by a flash flood the
previous night.

378. 125 Ga. App. 222, 186 S.E.2d 798 (1971).
379. The plaintiffs' son had been riding in the car allegedly struck by the principal.
380. The point of governmental immunity was not mentioned in the opinion.
381. The automobile had been loaned to the school for the driver education program, but the

principal was not the driver education instructor and was using the car in connection with arrange-
ments for a basketball tournament.

382. The trial court's denial of the county's motion was reversed.
383. In addition to the cases noted in this section, two others have been previously discussed:

Barton v. Atkinson, 228 Ga. 733, 187 S.E.2d 835 (1972) and Harrison v. Arogeti, 228 Ga. 55, 183
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ing little legal controversy and thus were the subjects of concise judicial
disposition. For instance, Hay v. Gwinnett County Planning
Commission"4 encompassed an appeal by citizens from the trial court's
summary judgment in favor of the construction of a mobile home
park .3  The supreme court could find no evidence that a zoning resolu-
tion was legally void, and even the citizens conceded that the property
owner had met all conditions upon which his use permit had been issued.
Consequently, held the court, "there was no genuine issue of fact and
. ..the movant was entitled to a summary judgment." '386

An often litigated issue in zoning disputes is the sufficiency of notice
provided to the public of governmental actions.3 7 In DeKalb County
v. Carriage Woods Civic Association, Inc.,38s citizens contested the
county's adoption of a zoning ordinance by relying upon a statutory
requirement that "at least three weeks' notice" was to be published prior
to a public hearing on the matter.3 1 In the contested instance, the
plaintiffs complained, only eighteen days had elapsed between the first
notice and the date of the hearing. 90 In resolving the controversy, the
supreme court viewed both statutory and case law to refer to "a calen-
dar week and not a period of seven days. '39' Therefore, the court
concluded, "when DeKalb County published notices of this zoning hear-
ing in each of the three weeks immediately preceding the week of the
hearing, it complied with the requirement for publication.1 39

1

Notice was also one of the issues involved in Richter v. D. & M.
Associates,393 an appeal by plaintiff citizens from a trial court's actions

S.E.2d 761 (1971). Both these cases involved zoning controversies but also illustrated points
deemed more appropriate for discussion elsewhere-see the sections on Legislation and Contracts,
supra.

384. 227 Ga. 349, 180 S.E.2d 701 (1971).
385. The trial court had refused to issue a temporary injunction at an earlier stage, and later

the property owner filed his motion for a summary judgment.
386. 227 Ga. at 349, 180 S.E.2d at 702.
387. See, e.g., Save The Bay Committee, Inc. v.mayor of Savannah, 227 Ga. 436, 181 S.E.2d

351 (1971), discussed in the municipal section on Legislation, supra.
388. 228 Ga. 380, 185 S.E.2d 752 (1971).
389. The ordinance purported to allow cluster housing developments in certain areas, and the

notice requirement was found in a local statute.
390. "The board of commissioners held a public hearing on July 7, 1970, to consider the

proposed zoning ordinance. Notice of the time and place of such hearing provided only 18 days."
228 Ga. at 381, 185 S.E.2d at 753.

391. Id. at 384, 185 S.E.2d at 755. The court relied upon GA. CODE § 39-1102 (1933), dealing
generally with notice requirements.

392. Id. "We conclude that the notice provision here was fully complied with by the three
weekly publications .... ." In a dissenting opinion, Justice Grice argued that GA. CODE
ANN. § 39-1102 was not applicable to this situation. Id. at 385, 185 S.E.2d at 755.

393. 228 Ga. 599, 187 S.E.2d 253 (1972).
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on certain points. There the plaintiff alleged that after-having defeated
an amendment to the zoning ordinance, the county governing authority
then, without further notice, adopted the amendment. 94 Observing that
no notice requirements had been shown by the plaintiffs, the supreme
court affirmed a denial of injunctive relief in the case. 95 On the other
hand, the court was of the opinion that the plaintiffs were entitled to
present evidence on this matter, and thus reversed the trial judge's dis-
missal of the complaint.396 Finally, the court sustained a holding to the
effect that members of the county governing authority and planning
commission were entitled to continue in office temporarily, even though
they were illegally apportioned.397

Still another perplexing issue in this subject area is that of a property
owner's having accrued certain vested rights prior to the adoption or
enforcement of zoning regulations. In Rainwater v. Coweta County
Board of Zoning Appeals,39 for instance, the plaintiff alleged that he
had taken certain steps in developing a tract of land as a trailer park
one month prior to the county's adoption of an ordinance which zoned
the land for other purposes. 9 9 The court of appeals agreed that a
genuine nonconforming use could be continued in the face of conflicting
zoning regulations,00 and designated the point here in issue as whether
the plaintiff had expended a substantial amount of time, effort, and
money to constitute such use. 401 "There being some evidence of such
expenditures by the appellant," concluded the court, "the question as
to whether there was a nonconforming use was for the jury and the trial
judge erred in directing a verdict for the appellee."4' 2

Even more forceful on the point was the supreme court's decision in
Springtime, Inc. v. Douglas County,0 3 an action by the county to

394. The amendment was alleged to be for the purpose of creating a residential subdivision in
an area previously zoned as rural.

395. "In this situation it cannot be said that the notice procedure requirements were not
fulfilled." 228 Ga. at 605, 187 S.E.2d at 257.

396. "Upon the trial it is possible that facts will be presented to substantiate this charge against
the county defendants." Id. at 604, 187 S.E.2d at 257.

397. Id.
398. 123 Ga. App. 467, 181 S.E.2d 540 (1971).
399. The plaintiff alleged that he had employed machine operators and leased machinery,

installed a culvert and road, and entered into other construction agreements.
400. The court noted that nonconforming uses were specifically provided for in the county

zoning ordinances themselves.
401. The court said that "mere preliminary work not of a substantial nature does not constitute

a nonconforming use; neither does a use which is merely contemplated for the future but unrealized
as of the effective date of the regulation." 123 Ga. App. at 468, 181 S.E.2d at 541.

402. Id. at 469, 181 S.E.2d at 541.
403. 228 Ga. 753, 187 S.E.2d 874 (1972).
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enjoin further development of mobile home sites and the renting of
additional sites. There the defendant property owner had desired to
extend a mobile home park, and, even though it violated existing zoning
regulations, 04 had been issued a building permit by the county to do so.
The defendant then proceeded with the park development, expending a
considerable sum of money and substantially completing the work be-
fore the county sought this injunction.405 Viewing the county as having
possessed notice of the violation from the date of the issuance of the
building permit, the court considered the issues here "absolutely con-
trolled by the doctrine of stale demands or laches."4 °0 Reversing the trial
judge's issuance of the injunction, the court formulated the following
principle:

A party is not entitled to an injunction when with full knowledge of
his rights, he has been guilty of delay and laches in asserting them, and
has negligently suffered large expenditures to be made by another
party on whom great injury would be inflicted by the grant of the
injuction1 07

The final case for notation here, Ervin Co. v. Brown,0 8 presented a
mandamus action to compel the county's issuance of a building permit
for an apartment project. Reviewing the evidence, the supreme court
noted that the land in question had been previously rezoned for apart-
ment use, and that this rezoning had been conditioned upon certain
stipulations made by the attorney for the then owner of the property.4 0

This, the court said, constituted a conditional rezoning, and because the
plans for the plaintiff's apartments did not comply with those condi-
tions, he possessed no clear legal right to a building permit. 10 Conse-

404. The defendant had owned an existing park in an area which, subsequent to its establish-
ment, had been zoned so as to exclude such parks.

405. The defendant had utilized a sum of borrowed money in excess of $100,000.
406. 228 Ga. at 757, 187 S.E.2d at 877. The court discounted what it called "mere informal

advice" to the defendant by the chairman of the zoning commission almost two months prior to
the injunction action, because the defendant had then told the chairman that it deemed itself to be
operating within the law.

407. Id. at 757-58, 187 S.E.2d at 877. Before the county had taken action to compel the
defendant to stop its work, said the court, "the defendant had substantially, if not wholly, com-
pleted the installation of streets, underground utilities and other facilities for the development of
its land into a mobile home park." Id.

408. 228 Ga. 14, 183 S.E.2d 743 (1971).
409. The official minutes of the county governing authority expressly stated that the rezoning

application had been approved pursuant to stipulations of the attorney. These stipulations included
commitments to build according to the site plan submitted and to build a specified number of units.

410. The court said that the evidence showed that all parties had clearly understood the intent
of the governing authority in the original rezoning action.
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quently, the trial court's denial of the injunction was affirmed.

Authorities

For the sake of completeness, perhaps two cases dealing with county
hospital authorities should be mentioned. The first of these, Hospital
Authority of Emanuel County v. Gray,4" evolved around a procedural
point in a malpractice controversy. Having been sued as a co-defendant,
the hospital authority had originally cross-claimed against the doctor in
the event a judgment was entered against it."' Later the authority had
obtained a covenant not to sue from the plaintiff and had been dismissed
as a party defendant from the case. Some six months following a dis-
missal of all other parties in the case, the authority sought to amend its
pleadings so as to recover from the doctor its cost for the covenant not
to sue.42 3 Refusing to allow this amendment, the court of appeals
termed the dismissal of the remaining parties as having "affirmatively
established that thereafter no judgment could be entered against any-
body, and the case ceased to be pending at that time."4 4 Because of this,
the court concluded, "it could not be amended six months later in an
effort to convert it into a damage suit by one co-defendant against
another."

4 5

In the remaining case, Dunbar v. Hospital Authority of Gwinnett
County,' 6 a doctor attempted to compel the hospital authority to grant
him the right to practice in the hospitals under its control. Reviewing
both the procedures to which the doctor's application had been ex-
posed," 7 and the evidence which had been accumulated during those
procedures," 8 the supreme court sustained the authority's actions. The
doctor did not possess an absolute right to practice in the hospitals, said
the court, and the hospital authority could restrict such privilege by
reasonable and non-discriminatory rules. Here the court viewed the
authority as authorized to find that the plaintiff had not complied with
its rules, and upheld the trial court's determination that these rules were
reasonable ones.4 1

9

411. 124 Ga. App. 415, 181 S.E.2d 299 (1971).
412. The authority contended that the sole negligence toward the plaintiff in the case had been

that of the doctor and that he had not been authorized to use the hospital facilities for the surgery
in question.

413. The court viewed this amendment as changing the entire theory of the authority's case.
414. 123 Ga. App. at 416-17, 181 S.E.2d at 300.
415. Id. Judge Pannell concurred in the result reached by the majority.
416. 227 Ga. 534, 182 S.E.2d 89 (1971).
417. These included investigations by the credentials committee of the county medical staff, a

hearing before the hospital authority, and the like.
418. These included omissions and false statements upon the doctor's application.
419. Justice Hawes dissented without opinion.
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LEGISLATION

Home Rule

The Municipal Home Rule Act of 1965 contains two primary authori-
zations for municipal governing authorities: first, the power to adopt
"clearly reasonable" measures relating to "property, affairs and local
government"; and second, the power to amend the municipal charter.4""
In 1972, the General Assembly purported to amend the home rule stat-
ute by adding a section on "legislative intent."42' This section simply
declares the statute a general one within the meaning of the constitu-
tion,422 and commands that "no local or special laws shall be enacted
on subject matters over which municipalities are authorized to act" by
the home rule statute.4 2 3

Although it is doubtful that this 1972 amendment adds anything of
substance to the home rule statute,4 24 its enactment does serve to empha-
size the General Assembly's desire that matters thereby delegated to
municipalities not be dealt with by local legislation425

Elections

The 1972 General Assembly took cognizance of the difficulties faced
by some counties as a result of reapportionment and the 1970 decennial
census.21 Thus, it provided for assistance to be rendered by the Secre-
tary of State and the State Election Board to counties

where the territory of any such county is embraced within more than
one district for the election of members of the Georgia House of
Representatives or Senate and which representative district or senato-
rial district or districts include portions of more than one county.4 27

420. Ga. Laws, 1965, p. 298. See Sentell, Home Rule Benefits or Homemade Problems for
Georgia Local Government?, 4 GA. ST. B.J. 317 (1968), reprinted in R. SENTELL, STUDIES IN
GEORGIA LOCAL GOVERNMENT LAW 173 (1969).

421. Ga. Laws 1972, p. 820.
422. I.e., within the meaning of GA. CoNsT. art. 1, § IV, I which proscribes the passage of

special laws in cases provided for by existing general statutes.
423. Ga. Laws, 1972, p. 820.
424. Indeed, the validity of the statute may be questioned for it also purports to amend Ga.

Laws, 1962, p. 140, which grants certain basic powers to municipalities, and thus may be argued
to violate both the title-subject and two-subject commands of the constitution.

425. For indication of the extent to which this had happened immediately prior to the statute,
see Sentell, "Home Rule": Its Impact on Georgia Local Government Law, 8 GA. ST. B.J. 277
(1972).

426. I.e., reapportionment of the General Assembly.
427. Ga. Laws, 1972, p. 477.
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Upon county request," 8 assistance is to be provided with the delineation
of boundary lines of house and senate districts, and with the compilation
and preparation of voters' lists."9 Should the qualified county elect to
waive this assistance, the statute provides for limited state reimburse-
ment for expenses incurred by the county in performing the above func-
tions. • 40

Meetings

One of the most heralded accomplishments of the legislative session
under survey was the enactment of the so-called "sunshine law."4 ' This
statute expressly applies to meetings of political subdivisions, counties,
and municipal corporations, 43 and declares all such meetings at which
"official actions" are to be taken as "public meetings.14 33 These meet-
ings are to be open to the public at all times, and "no resolution, rule,
regulation or formal action shall be binding except as taken or made at
such meetings.

434

The statute further requires that minutes of such meetings be
promptly recorded and open to public inspection, and provides the rem-
edy of injunction for the enforcement of this requirement.13

1

Finally, the conduct of a meeting in violation of this statute is de-
clared a misdemeanor and punishable by fine.41

3

Regulation

Procedure was established by the 1972 legislature for the taxation,
legalization, and control of alcoholic beverages in Georgia municipali-
ties, including municipalities located within dry counties. 43 17 This proce-
dure includes a petition by at least thirty-five per cent of the registered
voters of the municipality, the call of a special election by the mayor,
the holding of the election according to the Municipal Election Code,

428. This request is to be made by the election officials of a qualified county.
429. These are to be changes which were necessitated by the reapportionment of the General

Assembly based upon the United States Decennial Census of 1970.
430. The county is required to present an itemized description of costs to the Secretary of State.
431. Ga. Laws, 1972, p. 575.
432. Meetings of the governing authority are expressly covered.
433. Ga. Laws, 1972, p. 575.
434. Legal action contesting such measures must be commenced within ninety days of the date

of the measure.
435. Jurisdiction is vested in the superior courts of the state.
436. The statute also lists specified exceptions to its requirements.
437. Ga. Laws, 1972, p. 207. This statute amends the Revenue Tax Act to Legalize and Control

Alcoholic Beverages and Liquor.
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and the affirmative vote of a majority of those voting in the election.3 8

Upon such a vote, the manufacture, possession, distribution, and sale
of alcoholic beverages within the municipality is to be permitted within
fifteen days.43 9

Officers and Employees

Local governmental officers and employees were the subjects of sev-
eral recently enacted statutes, a few of which will be briefly noted.

In 1964, the General Assembly prohibited sales to local governments
by their own officers, agents, or employees, unless the sale was not in
excess of one hundred dollars, or was the result of bona fide competitive
bidding, or was made without intent to defraud the local government.440

In 1969, the new criminal code of Georgia replaced the 1964 provisions
with a more stringent mandate that any officer or employee selling to a
political subdivision was to be imprisoned for one to five years. 41 By
1972, the General Assembly was apparently beginning to have second
thoughts, for it amended the 1969 prohibitions by specifically excepting
sales "of less than $50.00 per calendar quarter or sales made pursuant
to sealed competitive bids." '442

Another more permissive provision was enacted by the General As-
sembly for the benefit of local government law enforcement officers.
These officers were expressly permitted to hold private employment
during their off-duty hours, when approved in writing by the head of the
law enforcement agency.443

Two amendments to the Joint Municipal Employees' Retirement Sys-
tem Act444 should be noted. First, the word "employee" was redefined
so as to include any full-time salaried or hourly-rated worker of the
municipality, and, notwithstanding any laws to the contrary, "any ap-
pointed or elected member of the governing authority of a municipal
corporation of the State of Georgia." '445 Second, the act was extended

438. The form of the ballot is specified, and the election is not to be held at the time of any
other election in the municipality.

439. The statute also authorizes the State Revenue Commissioner to license the manufacture
and distillation of liquors in municipalities.

440. Ga. Laws, 1964, p. 261. See Sentell, Self-Interest and Municipal Purchasing: How Now?,
5 GA. ST. B.J. 309 (1969), reprinted in R. SENTELL, STUDIES IN GEORGIA LOCAL GOVERNMENT

LAW 331 (1969).
441. GA. CODE ANN. § 26-2306(b) (Rev. 1970). See Sentell, Municipal Purchasing and Self-

Interest: An Update, 7 GA. ST. B.J. 431 (1971).
442. Ga. Laws, 1972, p. 542.
443. Ga. Laws, 1972, p. 1147. This statute was an amendment to GA. CODE § 26-2303, prohib-

iting the receipt of things of value to be used in penal law enforcement.
444. Ga. Laws, 1965, p. 421.
445. Ga. Laws, 1972, p. 637.
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so as to cover multi-county planning and development commissions.4"
These commissions were empowered to establish retirement plans by
contract with the board of trustees of the system, and provisions as to
operations, benefits, and contributions were set forth.447

Finally, county employees were affected by two of the statutes, in
respect to health insurance. One of these authorized the State Personnel
Board and counties to contract so as to include county health insurance
plans, and specified county duties under such plans to make employer
contributions and to deduct employee payments. 48 The other statute
provided for the method by which certain health insurance plans for
employees of county boards of health are to be financed, and eliminated
the requirement that county boards of health contribute to the insurance
fund.449 When the State Personnel Board has provided such a plan, the
State Department of Public Health is to contribute to the insurance fund
in an established amount in addition to an amount to be established to
defray the costs of administration and the state's portion of the cost of
the benefits payable. 5

Taxation

As with the case law treated earlier, the most numerous material
legislative developments concerned taxation. Only some of the most
noteworthy of these developments will here be mentioned.

One accomplishment of the 1972 General Assembly in this area was
a new county tax authorization.45' Thus, counties were expressly empow-
ered to tax and spend for the purposes of public health and sanitation,
"including water pollution control projects, sewage treatment facilities,
storm and sanitary sewer facilities, and water supply facilities. 4 5

1

Another statute with the purpose of expanding tax powers was one
extending the authority of municipalities and counties to levy occupa-
tional or professional taxes. 53 This statute expressly included within the

446. Ga. Laws, 1972, p. 747. These commissions were defined to mean "a planning commission
or planning and development commission or area planning and development commission .. .by
two or more counties, or combination of counties and municipalities .... " Id.

447. The classifications of employees to be established are to be "reasonable." Id.
448. Ga. Laws, 1972, p. 726. This statute amended Ga. Laws, 1961 p. 147.
449. Ga. Laws, 1972, p. 348. This statute amended Ga. Laws, 1967, p. 738.
450. Id. By June 1 of each year, the director of the State Merit System of Personnel Adminis-

tration is to certify to the State Department of Public Health the amount of percentage for
employer payments for the ensuing year.

451. Ga. Laws, 1972, p. 922.
452. Id.
453. Ga. Laws, 1972, p. 871. This statute amended Ga. Laws, 1953, Jan.-Feb. Sess., p. 207.
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enumeration of taxable subjects applied psychologists, landscape archi-
tects, and land surveyors. 54

By far the most popular subject for legislative treatment here was the
property tax. At the county level, for instance, the office of tax assessor
was the object of statutory attention in terms of appointment, removal,
and filling vacancies.455 In addition, minimum qualifications for ap-
pointed tax assessors were established, including age,456 residence, edu-
cation, and experience considerations.457 Likewise, minimum compensa-
tion and expense provisions for assessors were enacted;"5 and their
meetings, officers, and staffs were regulated.459

Even more extensive was a statute providing for appraisal staffs in
the various counties. 6 This statute classified counties on the basis of
the number of parcels of real estate,4 ' and required, by 1976, the em-
ployment of minimum appraisal staffs in the counties. 62 Specified duties
of these staffs include appraising the fair market value of property,
maintaining tax records and maps, preparing annual assessments for the
board of tax assessors, and providing information to the State Depart-
ment of Revenue. 63 The composition and compensation of the staffs
are provided for, and an amount of state payments to the counties is
established.4

A new method was also provided for dealing with taxpayer dissatis-
faction with an assessment by the board of county tax assessors. 5 The
arbitration procedure for resolving such dissatisfaction was replaced by

454. Id.
455. Ga. Laws, 1972, p. 1114. This statute amended several sections of GA. CODE ch. 92-69

(1933).
456. The tax assessor must be between twenty-five and seventy-two years of age.
457. Provision was made for training in appraisal and assessment.
458. Compensation is not to be less than twenty dollars per working day.
459. The election of a chairman and secretary is provided for, and a meeting date is specified.

None of the provisions for tax assessors here described is to apply to counties which elect their
assessors.

460. Ga. Laws, 1972, p. 1104. The expressed intent of the statute is to provide "a comprehen-
sive system for the equalization of taxes on real property within this State by the establishment of
uniform State-wide forms, records and procedures and by the establishment of a competent, full-
time staff for the counties of this State to assist the Board of Assessors of each county .... "

461. The statute provides for classes I through VIII, which range from less than 3,000 parcels
of real property to at least 100,000 parcels.

462. These are to be known as the County Property Appraisal Staff, and the number of
employees are specified according to the class in which the county is placed.

463. The State Revenue Commission is to provide rules and regulations for these staffs.
464. This amount is to be equal to one-half of the total compensation payable to the minimum

staff in all of the counties.
465. Ga. Laws, 1972, p. 1094.
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provisions for a county board of equalization.466 The composition and
qualifications of the board were established, and its selection by the
county grand jury was specified." 7 Any taxpayer may appeal an assess-
ment to the board in respect to matters of taxability, uniformity of
assessment, and value; a hearing shall be held by the board; and either
the taxpayer or the board of assessors may appeal the board of equaliza-
tion's decision to the superior court. 68 That court shall treat the appeal
de novo; it is to be heard by a jury at the first term following the appeal,
or, if only questions of law are presented, by the court as soon as
practicable." 9

Still another enactment dealt with the State Revenue Commissioner's
duty to examine the tax digests of the counties.470 In addition to his other
powers upon finding a digest unsatisfactory, the commissioner was em-
powered to return the digest to the county tax assessors for adjustments
in the valuation of property, without specifying a fixed percentum to be
added or deducted.47' When such adjustments are made, the commis-
sioner must then adjust the millage levey so that a constant amount of
revenue will be produced in the county.472

Finally, so that they may collect taxes by levy and sale, county tax
collectors or tax commissioners were authorized to be ex officio sher-
iffs.47' This authorization is effective upon written consent of the county
sheriff and vests all the sheriff's execution sale powers in the tax collec-
tor or commissioner. 74 The authorization further empowers the collec-
tor or commissioner to appoint deputies to assist in the levy and collec-
tion of taxes. 7 '

Property tax changes were also effected in Georgia municipalities.
First, each municipal board of tax assessors was required to use as the
basis for fair market value of property the one hundred per cent fair
market value determined for the property for county ad valorem tax

466. The arbitration provisions, GA. CODE ANN. § 92-6912 (Supp. 1971), were expressly re-
pealed.

467. Members are to be selected for a term of one calendar year, and alternate members are
to be selected at the same time.

468. The appeal is to be to the superior court in which the land lies.
469. The court is to hear the case not later than forty days after the filing of the appeal.
470. Ga. Laws, 1972, p. 174. This statute amended Ga. Laws, 1966, p. 45.
471. The commissioner himself can make the adjustments if he so desires.
472. The commissioner is to consider no county tax digest unless the county has submitted to

him its tax rate for the current year.
473. Ga. Laws, 1972, p. 822.
474. The sale is to carry the title to the propertysold as fully and completely as if made by the

sheriff himself.
475. The tax collector or commissioner is declared responsible for the acts of the deputies.
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purposes.47 Further, municipalities were required to assess at forty per
cent of its fair market value all tangible property subject to taxation. 477

Roads

The 1972 legislative session produced several measures relating to
roads in local governments. One of these dealt with agreements between
the Department of Transportation and local governments for the con-
struction or maintenance of highways, roads, and bridges. 7 This statute
authorized counties and municipalities to sublet contracts for the con-
struction or maintenance of highways, roads, and bridges, and provided
for advertisement and public bids.47

1

Another enactment amended the statutory specification of objects for
the expenditure of state highway funds."8 This measure deleted a prior-
existing prohibition of the expenditure of such funds for roads and
bridges in municipalities."'

Finally, the Uniform Act Regulating Traffic on Highways4 2 was
amended so as to authorize the Director of Public Safety and the State
Highway Board4 83 to increase the speed limit 8 4 on "any State Highway
or upon any part thereof, or upon any extension thereof within a munici-
pality, or upon any other street or highway in any unincorporated
area."

485

Schools

Still another target of the legislative period under survey was the
county board of education. 48 Hereafter, none of the following persons

476. Ga. Laws, 1972, p. 1103. The county is to provide this information to municipal governing
authorities without charge.

477. Ga. Laws, 1972, p. 1102. An exception was provided for municipalities which assessed in
excess of forty per cent for the 1971 tax year.

478. The basic statute amended was Ga. Laws, 1949, p. 373.
479. Ga. Laws, 1972, p. 485. The statute does provide, however, that the subletting of such a

contract "shall in no way obligate the Department of Transportation to accept an assignment of
said contract or any portion thereof."

480. The statute amended was Ga. Laws 1960, p. 62.
481. Ga. Laws, 1972, p. 483. Previously, such funds could not be expended upon such roads

and bridges except in stated circumstances.
482. Ga. Laws, 1953, Nov.-Dec. Sess., p. 556.
483. Ga. Laws, 1972, p. 9 5 1. These entities may act upon their own initiative or upon request

from the governing authority of any county.
484. The increase can be to a maximum of sixty-five miles per hour during daylight hours and

fifty-five miles per hour at night.
485. This is to be done upon the basis of an engineering and traffic investigation which finds

existing limits less than reasonable or safe.
486. Ga. Laws, 1972, p. 236.
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can be elected or appointed to any county board of education :1 7 persons
employed by or serving on the governing body of a private educational
institution; persons employed by or serving on the board of any other
public school system; persons employed by the State Department of
Education; and persons serving as members of the State Board of Edu-
cation.1

8

Property

For a number of years, the sale or disposition of county-owned real
property has been governed by a public-sale requirement. 89 The 1972
General Assembly created an exception to that requirement when the
county wishes to exchange real property for other such property. 90 This
exception does require that the acquired property shall be of equal or
greater value than the old property; that notice be published of the
proposed exchange; and that appraisals of the value of both parcels of
property shall be approved by the proper county authorities. 9'

Prisoners

The session here summarized also took a step toward assisting coun-
ties with their statutorily imposed duty of burying paupers. 92 Thus, the
General Assembly authorized the State Board of Corrections to reim-
burse the county when the burial was "of any prisoner or inmate under
the authority, jurisdiction, or control" of the board." 3 This authoriza-
tion was limited so as not to include cases, however, when the deceased
was in the custody of a county prison. 94

Buildings

Declaring its intent "to encourage and promote the rehabilitation of
handicapped or disabled citizens, ' 495 the 1972 legislature enacted exten-
sive provisions for public buildings "constructed in whole or in part by
the use of State, county, or municipal funds, or the funds of any political

487. I.e., at any time after this statute became effective.
488. The statute does contain the proviso that it "shall not apply to institutions above the high

school level."
489. GA. CODE ANN. § 91-804A (Rev. 1971).
490. Ga. Laws, 1972, p. 560. Other exceptions had previously been established.
491. The proper source of the appraisals is not designated.
492. That duty is imposed by GA. CODE ANN. ch. 23-23 (Rev. 1972).
493. Ga. Laws, 1972, p. 971.
494. Id.
495. Ga. Laws, 1972, p. 750.
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subdivisions of the State."4 ' Upon the construction, renovation, or
modification of such buildings, the governmental entity is to follow
specified considerations in respect to design criteria, site development,
ramps, entrances, doors, stairs, floors, toilet rooms, water fountains,
public telephones, elevators, switches and controls, warning signals, and
the like. 97 Primary responsibility for enforcement of the statute is vested
in the office of the State Fire Marshall.4 98

Planning and Zoning

The 1972 General Assembly vested an additional power in the plan-
ning commissions established by the governing authorities of municipal-
ities and counties throughout the state.499 Thus, these commissions were
expressly authorized "to enter into agreements with political subdivi-
sions and planning commissions, by whatever name known, in adjacent
states.'500

496. Id. This statute expressly repeals Ga. Laws, 1969, p. 461.
497. An exception is provided when the entity determines that full compliance with any particu-

lar standard is impracticable, but the reasons for such determination must be filed with the State
Fire Marshall.

498. The State Fire Marshall is declared entitled to the assistance of all appropriate elective
or appointive officials in carrying out the provisions of the statute.

499. Ga. Laws, 1972, p. 1091. The statute amended Ga. Laws, 1957, p. 420.
500. Id.
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