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INTRODUCTION

A majority of the cases and materials submitted for discussion have
been excluded as merely routine decisions involving old principles
deemed of insufficient importance to discuss.

Whenever possible, the cases discussed have been placed in loosely
defined categories to assist in the treatment of related materials.

CONSTITUTIONAL AND RELATED DECISIONS

For the first time the Georgia Appellate Courts dealt with the issue
of the execution of a search warrant by officers who failed to give some
warning and notice of their authority before entering the premises to be
searched contrary to the terms of Ga. Code Ann. § 27-308 (Supp. 1970).
The issue was raised in Scull v. State,' where the officers had entered
the apartment in question without knocking, primarily because the in-
formation which they had received from an informer indicated that there
existed the possibility of being shot by the occupants and also there was
some indication that precautions were being taken by the parties in the
apartment to destroy the evidence if an entry was attempted. The court
acknowledged that this question had not been decided before in Georgia
and, after reviewing the federal decisions on the subject, concluded that
a showing of "exigent circumstances" would justify non-compliance
with section 27-308. In this case they held that the testimony was suffi-
cient to demonstrate such "exigent circumstances" and concluded that
the warrant was properly executed. The Scull court also went further and
held that it was proper for the trial judge to refuse to disclose the identity
of the informer even though his testimony might have been of some help
to the defendants in connection with impeachment of the officers' con-
tentions as to "exigent circumstances."

[lit should rest entirely with the Judge who hears the motion to sup-
press to decide whether he needs such dislosure as to the informant in
order to decide whether the officer is a believable witness. 2
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Another case involving a search warrant came before the court of
appeals in Windsor v. State.3 The Windsor decision merely re-affirmed
the principle previously set out in Fowler v. State4 regarding the necessity
for placing a "time" in an affidavit to a search warrant demonstrating
when an informer actually gathered his information. The affidavit in
Windsor did not set out the time when the drugs in question had been
seen in the possession of the defendant. The court accordingly concluded
that "the failure to include in the affidavit the time of the occurrence in
question is a fatal defect under Fowler."5 It is important to note that
the "time" referred to by the court in the Windsor decision has reference
to the time when the informer obtained his information and not the
"time" when the information was relayed by the informer to the affiant.

An example of the application of the "plain view" doctrine in connec-
tion with a search and seizure is found in the decision in Anderson v.
State.' In that case a police officer noticed the defendant leaving the area
of a mall which the officer ordinarily patroled. The officer knew that all
the businesses in that area were closed at that time of morning so he
followed the automobile and stopped it a short distance away. At that
time he asked for the defendant's driver's license and noticed that he was
attempting to conceal something with his foot. Looking into the back
of the automobile, the officer saw on the floor a quantity of money, a
screwdriver, flashlight and gloves. He then arrested the defendant and
found further incriminating evidence in the automobile. The court held
that the temporary detention for an identity check was justified under
the circumstances even though it did not amount to an arrest. They
further held that since the evidence was lying in plain view, the search
and seizure in connection with the arrest was valid and proper. The court
stressed the fact that the evidence was in "plain view" and that an
automobile was searched and not a private dwelling.

A similar proposition is found in Lofton v. State,' where the officers
had stopped an automobile fitting the description of a car which had
been reportedly cruising through motel parking lots around the city
earlier that night. The officers testified that when they saw the automo-
bile in question, the defendants began looking back at them through the
rear window and appeared to be trying to hide something. After the car

3. 122 Ga. App. 767, 167 S.E.2d 751 (1970).
4. 121 Ga. App. 22, 172 S.E.2d 447, 448 (1970).
5. 122 Ga. App. 767, 178 S.E.2d 751 (1970).
6. 123 Ga. App. 57, 179 S.E.2d 286 (1970).
7. 122 Ga. App. 727, 178 S.E.2d 693 (1970).
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was stopped, the officers observed, with the aid of a flashlight, a shotgun
and rifle as well as certain stocking masks lying in open view in the
automobile. Since all of these items fit the description in connection with
a robbery which had been earlier attempted, the occupants were placed
under arrest. The court, in a very brief opinion, held that the arrest and
the accompanying search and seizure were valid under the circumst-
ances.

Two cases8 during the survey period dealt with the extent to which an
officer using a search warrant can seize items not mentioned in the
warrant. In Scott v. State, the search warrant described certain instru-
ments used in performing abortions and the officers seized various other
items in the defendant's office which were not mentioned in the warrant.
The items consisted of such things as a stethoscope, a baumanometer
and a purported medical license. The court held that under these cir-
cumstances the seizure was proper since "the items were so obvious to
the eye and so closely connected with the crimes for which the arrest
warrants issued, that we hold their seizure to have been reasonable." 9

The fact that the officers were armed with an arrest warrant for the
performance of an illegal abortion seems to have played some degree of
involvement in the court's decision.

The second case, Campbell v. State, went even further in condoning
a search somewhat exploratory in nature. In that case the officers went
to the defendant's house with a search warrant to search for stolen
property. While there, they seized numerous items not listed in the search
warrant under the theory that they were obviously stolen property, al-
though there was no way to make such a determination. The fact that
the officer did not have actual knowledge that the property was stolen
was not sufficient to invalidate the search if he had probable cause to
believe that the items were in fact stolen. This case seems to go a long
way toward approving a warrant very general in nature and does not
seem fully consistent with many federal decisions. Another point dealt
with in Campbell is worthy of note in view of the peculiar legal analysis
undertaken by the court. The opinion concedes that under Ga. Code
Ann. § 27-303 (Supp. 1970) the affidavit to a search warrant must state
in writing sufficient facts to make out a showing of probable cause. This
statute was passed in 1966 and was apparently designed to combat
earlier decisions of the court holding that the evidence given to an issuing
judge in support of a search warrant need not be in the form of a written

8. Campbell v. State, 226 Ga. 883, 178 S.E.2d 257 (1970); Scott v. State, 122 Ga. App. 204,
176 S.E.2d 481 (1970).

9. 122 Ga. App. at 207, 176 S.E.2d at 485.
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affidavit. The Campbell court, therefore, made a determination that the
affidavit was sufficient to demonstrate probable cause but then went
further and said that it was necessary to determine "whether in light of
all of the sworn evidence placed before the magistrate, he was justified
in ordering the issuance of the warrant."' 0 This second finding by the
court is somewhat difficult to understand since it is generally accepted
that the justification for issuing a search warrant is "probable cause."
Once probable cause has been established, it would seem to be irrelevant
and unnecessary to go further in search of facts to justify the issuance
of a search warrant. This technique has apparently been adopted by the
court in order to circumvent, at least to some extent, the requirement
that only matters set out in a written affidavit in support of a search
warrant may be considered in arriving at a conclusion concerning the
absence or presence of probable cause.

Willis v. State" discusses the question of whether a search warrant
authorizing the search of specified premises and specified persons plus
''any person present who might reasonably be involved in the crime of
possession of illegal drugs" is broad enough to allow the search of
parties present on the premises but not mentioned in the warrant. The
court concluded that the search was proper since there was reason to
suspect that a drug business was being carried on therein. The court
recognized the decision in United States v. Di Re,'2 which seemingly
condemns such a search. No real distinction was made since another
case decided by the supreme court, Wood v. State, 3 had already dealt
with the question and was apparently controling upon the court of ap-
peals. The decision does not seem to be thoroughly sound in view of Di
Re and other federal decisions following its teachings.

A "consent to search" point worthy of note is found in Touchstone
v. State, 4 where the officer explained to the defendant that he wanted
to search his trailer and the defendant then stated that he was glad for
him to come on in. The court held that this was a valid "consent" by
the defendant for a search of his premises. There are some federal
decisions'5 which indicate that a consent to search is invalid unless the
defendant is fully advised as to his fourth amendment rights concerning
such search prior to the time of the consent. No point along this line
seems to have been made or ruled upon in Touchstone.

10. 226 Ga. at 885, 178 S.E.2d at 258.
II. 122 Ga. App. 455, 177 S.E.2d 487 (1970).
12. 332 U.S. 581 (1948).
13. 224 Ga. 121, 160 S.E.2d 368 (1968).
14. 121 Ga. App. 602, 174 S.E.2d 450 (1970).
15. See, e.g., United States v. Nikrasch, 367 F.2d 740 (7th Cir. 1966).
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The court of appeals' present view on the validity of a search warrant
based upon information received from an informer which information
does not disclose where the informer received his data is found in Thrall
v. State."6 The decision relies upon an earlier opinion handed down by
the same court in Sams v. State. 7 These decisions apparently interpret
the decision in Spinelli v. United States, 8 as laying down no hard and
fast rule that the source of the-informer's information must be shown.
Thrall and Sams apparently conclude that if the tip is in sufficient detail
and corroborated to some extent by independent investigation, the re-
quirements of Spinelli have been met. The only difficulty with this posi-
tion seems to be the fact that it does not rule out the possibility that the
informer is basing his information upon something he heard from an-
other person and not something he saw himself. The danger of hearsay
information originally seemed to be the reason for the rule that the
informer must give information sufficient to disclose where he received
his data. The mere fact that a tip by an informant is rather detailed does
not preclude the possibility or even the probability that his information
is substantially hearsay since a rumor may be in greater detail than
something which is an established fact. The corroboration of the tip by
independent investigation on the part of the officers is, however, a valid
basis upon which an informer's tip can be credited. The independent
investigation is probably the real reason that the affidavit was upheld in
Thrall.

An overly conversational defendant in the case of Ingle v. State9

found that he could not rely upon the decision in Miranda v. Arizona2"
requiring a suspect who is "in custody" to be advised of cerain constitu-
tional rights prior to interrogation. In this case the defendant had en-
gaged the officers in a conversation while they were executing a search
warrant upon his automobile and had made certain statements which
later turned out to be damaging to him upon the trial of the case. The
court held that this was not the type of "in custody interrogation"
forbidden by Miranda and their decision seems particularly correct since
the officers possessed only a search warrant and the defendant had not
been arrested or restrained of his liberty in any degree. An additional
and more difficult question arises concerning spontaneous admissions by
a defendant if he is in fact under arrest or physically restrained by the
officers.

16. 122 Ga. App. 427, 177 S.E.2d 192 (1970).
17. 121 Ga. App. 46, 178 S.E.2d 473 (1970).
18. 393 U.S. 410 (1969).
19. 123 Ga. App. 56, 179 S.E.2d 305 (1970).
20. 384 U.S. 436 (1966).
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It might be well for all "private-eyes," both professional and ama-
teur, to read the decision in Nixdorf v. State.' In that case a private
detective was indicted for installing a listening device to the telephone
of an individual in that person's office and also for the possession of
certain devices called "tiny tattlers" designed to intercept and transmit
telephone conversations. The indictment was drawn under the provisions
of Georgia's eavesdropping act2 1 and the court, in a very summary fash-
ion, ruled against the defendant on his constitutional attack contending
that the statute in question was too vague and indefinite to be enforcea-
ble. The court further held that the term "private place" as used in the
act was broad enough to cover an office since the term applies to all
places where one is entitled to reasonably expect to be safe from casual
or hostile intrusion or surveillance. 3 The old practice of using eavesdrop-
ping methods in connection with the solution of domestic cases and other
pieces of litigation was always somewhat dubious from an ethical stand-
point but it is now clearly criminal and under Georgia's act any person
using such devices or causing another to use them is subject to prosecu-
tion for a very serious felony. Hopefully, this is a point which is quite
clear to the members of the Bar and of sufficient gravity to encourage
lawyers to make certain that no violation of this act is involved in
connection with any litigation they handle.

Another eavesdropping case came before the Supreme Court of Geor-
gia in Johnson v. State2 4 and the interception in question was invalidat-
ed. The Court referred back to the controlling unanimous decision in
Cross v. State2 5 where it was held that a wire interception by Georgia
authorities must also comply with the terms of the federal act.26 The
precise holding of the court may best be illustrated by the following
quote:

The order did not include "a statement as to whether or not the inter-
ception shall automatically terminate when the described communica-
tion has been First obtained," nor "contained the provision that the
authorization to intercept shall be executed as soon as practicable, shall
be conducted in such a manner as to minimize the interception of
communications not otherwise subject to interception and must termi-
nate upon attainment of the authorized objective." These provisions
are mandatory.2

21. 226 Ga. 615, 176 S.E.2d 701 (1970).
22. GA. CODE ANN. §§ 26-2002,04 (1969).
23. See section 10 of the Act.
24. 226 Ga. 805, 177 S.E.2d 699 (1970).
25. 225 Ga. 760, 171 S.E.2d 507 (1969).
26. See 18 U.S.C.A. §§ 2510-20 (1968).
27. 226 Ga. at 809, 177 S.E.2d at 701.
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One of the most interesting cases found during this survey period is
that of Burson v. Collier."8 In that case the defendant had been appre-
hended for driving under the influence of intoxicants and was requested
to submit to a chemical test under Georgia's "implied consent law. 29

The Georgia law in question provides that a person's driver's license will
be suspended if he "refuses the request of a law enforcement officer to
submit to a chemical test."30 The party in question had tried twice to
blow enough air into the balloon to complete the test but had not suc-
ceeded in this regard to the satisfaction of the officer administering it to
him. He was advised that if he could not complete the test, his license
would be suspended and, in fact,that is exactly what happened to him.
The supreme court held that the statute in question should be strictly
construed and that since it did not provide any definition of a "complete
test," there could be no revocation of a driver's license for failing to
complete a test. The court did not "think it a salutary practice to let
the Intoximeter operator have an unfettered right to determine what is
or is not a complete test."'" Another fact which appeared in the decision
may have had some influence upon the court. It appeared that the de-
fendant in question was actually suffering from emphysema and, for that
reason, had been unable to complete the test. While the court did not
base its decision upon this perhaps physical impossibility, certainly it
had some bearing on the outcome. This decision raises a number of
interesting questions concerning a perfectly healthy individual who sim-
ply is faking his inability to complete the test or is too drunk to complete
it.

In light of previous decisions by the Supreme Court of Georgia, the
opinion in Dennis v. State32 is somewhat difficult to understand. In that
case the court held that an act requiring the driver's license of a motor
vehicle operator to be suspended if he refused to drive his vehicle upon
official scales to be weighed by state law enforcement officers was not
unconstitutional as requiring compulsory self-incrimination. Past deci-
sions of this court3 3 have condemned this practice although it has always
been obvious that the statute did not require "testimonial" incrimina-
tion. However, accepting the validity of these previous decisions, it is
difficult to square them with the present case where the court held that

28. 226 Ga. 427, 175 S.E.2d 660 (1970).
29. See GA. CODE ANN. § 68-1625.1 (Rev. 1968).
30. GA. CODE ANN. § 68-1625.1 (Rev. 1968).
31. 226 Ga. at 429, 175 S.E.2d at 662.
32. 226 Ga. 341, 175 S.E.2d 17 (1970).
33. Hackney v. State, 223 Ga. 802, 158 S.E.2d 239 (1967); Aldrich v. State, 220 Ga. 132, 137

S.E.2d 463 (1964).
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the fact that the party may lose his driver's license is not "a penalty."
In fact, such a holding does not square with the language of the opinion
in Burson emphasizing the detriment which would be suffered by a
person losing his license because he failed to complete an Intoximeter
test. The outcome is probably correct in that the privilege against self-
incrimination ordinarily extends to "testimonial" matters but the case
does not seem to turn on that point, but rather on the proposition that
the loss of one's license is not a penalty.

STATUTES

A number of statutes of interest were passed during the survey period
and they will be treated under this heading.

The Georgia pre-sentence act was amended to provide that in connec-
tion with a pre-sentence hearing following an adjudication of guilt by a
jury the prosecuting attorney shall have the opening argument and the
defendant's counsel shall have the right to conclude.u The original act
did not provide for the order of argument and this provision now clears
up what had been a much debated question under the existing law.

Provision was made in another law5 for the treatment by the court
of first offender drug violators. The act in question provides that an
adjudication of guilt in connection with a person charged with a drug
offense may be deferred and that person may be placed upon probation
for a period of years on the condition that he undergo certain types of
treatment designed to rehabilitate him. The act further provides that
upon satisfactory fulfillment of the terms and conditions of the proba-
tion the proceeding shall be dismissed against the defendant leaving him
with no criminal record nor any disabilities ordinarily imposed by law
following conviction for a crime. Georgia already had a first offender
act of general application which could be used in drug cases, but perhaps
this act is more specific and is apparently designed to further the treat-
ment of persons addicted to narcotics.

The possibility of a directed verdict of acquittal or not guilty in a
criminal case has always been remote in Georgia since there was no
authority giving a trial judge the power to grant such a motion. Occa-
sionally, such a motion would be granted but there was never any spe-
cific authorization for this rather important procedural ruling. The legis-
lature has now passed an act 36 providing that a defendant may move for

34. Ga. Laws, 1971, p. 902.
35. Ga. Laws, 1971, p. 271.
36. Ga. Laws, 1971, p. 460.
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a directed verdict of acquittal or not guilty as to the entire offense or
some particular count of the indictment at the close of the prosecution's
presentation of evidence or following the close of the entire case. The act
specifically provides that the defendant may so move without waiving
his right to put up evidence in the event the motion is denied. The act
further provides that the motion for direct verdict of acquittal is effective
without the approval of the jury. This statute fills an important gap
which has long existed in connection with procedure in criminal cases
in this state.

Another act of some consequence was passed by the legislature au-
thorizing the joint trial of persons jointly indicted. This is a radical
departure from prior procedure and provides that such a joint trial shall
be within the discretion of the trial court in all cases except those trials
for a capital offense where the death penalty has not been Waived.37 It
does not appear that any provision has been made to square this particu-
lar statute with Georgia's existing procedure for the selection of a jury
in a felony case. It is clear under Georgia law that a defendant is entitled
to exercise his full number of strikes himself and is entitled to a full panel
of qualified jurors. It would seem to be rather difficult for the state to
place a large number of defendants on trial jointly under the present
statute since the number of jurors necessary to make a trial jury selection
would be enormous.

A very interesting provision concerning bail bonds is found in one
act .3 The act provides that when a defendant has posted a bail bond
prior to a preliminary or commitment hearing and is later bound over
to another court for trial, the original bail bond posted for the prelimi-
nary hearing shall continue in force. It is further provided, however, that
if the bond is set higher at the commitment hearing, then a new bail bond
will have to be posted. If the bail is reduced at the preliminary hearing,
the original bond shall remain in force. This statute is obviously aimed
at the practice of professional bondsmen who require a defendant to pay
an additional bond fee for each bond made, even though the original
bond might have been to a commitment hearing and of only a few days
duration. This provison was badly needed and will relieve defendants of
an unnecessary financial burden placed upon them by the operation of
a criminal charge.

Finally, a statute was passed providing that a second plea of nolo
contendere shall be treated as a plea of guilty in connection with a

37. Ga. Laws, 1971,p. 891.
38. Ga. Laws, 1971, p. 407.
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driving under the influence of intoxicating liquor charge. 9 The obvious
purpose of this act is to enable the Department of Motor Vehicles to
suspend a person's license after a second plea to a D.U.I. offense even
though the plea is one of nolo contendere.

JUVENILE OFFENSES

In Robinson v. State" or the "Supreme Court Revisited," the court
held that the provision of the new Juvenile Court Act 4' denying children
whose cases are dealt with under the Act of the right to a trial by jury
does not violate the Sixth Amendment to the Constitution of the United
States.

The Supreme Court of the United States, subsequent to the ruling in
Robinson, has held that there is no constitutional right to a trial by jury
in a juvenile court.4 2

The Georgia courts construed the Juvenile Court Act of 195 111 as not
violating a person's right to trial by jury in a criminal proceeding be-
cause the proceedings under the act were civil." The state as parens
patriae is endeavoring to protect its children by eliminating the publicity
and embarrassment which is created when a prosecution is spread before
a jury. 5

Following the principles laid down in Miranda v. Arizona" and In Re
Gault, 7 the court of appeals reversed a conviction for murder in Daniels
v. State4" because of the trial court's failure to suppress illegally obtained
incriminating statements made by the defendant. The facts indicated
that the police officers interrogated Daniels, a 16-year old juvenile, with-
out advising him of his right to have his parents or an attorney present,
failed to notify his parents before giving defendant a lie detector test and
obtaining his oral confession, failed to report the case and deliver the
suspect to the juvenile court authorities as required by the Juvenile Court
Act,49 and failed to make a formal arrest until after a written statement

39. Ga. Laws, 1971, p. 249.
40. 123 Ga. App. 243, 180 S.E.2d 258 (1971).
41. Ga. Laws, 1968, pp. 1013, 1027.
42. McKeiver v. Pennsylvania, - U.S. - ,91 S. Ct. 1976 (1971).
43. Ga. Laws, 1951, pp. 291, 302.
44. Hampton v. Stevenson, 210 Ga. 87, 78 S.E.2d 32 (1953).
45. Id.
46. 384 U.S. 436 (1966).
47. 387 U.S. 1 (1967).
48. 226 Ga. 269, 174 S.E.2d 422 (1970).
49. Ga. Laws, 1968, pp. 1013, 1025; GA. CODE ANN. § 24-2416 (1970).
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of defendant's confession was taken. This conduct was sufficient to
require a reversal of the conviction.

POTPOURRI

In one case, the defendant was charged with the offense of rape and
murder in the same indictment and tried simultaneously on both charges
and convicted. Each offense was committed against a different person,
but both occurred out of a sequence of continuing events.5 ° The Supreme
Court of Georgia stated that the legislature had changed the previous
law, which prohibited prosecution of different crimes in the same indict-
ment, by enacting the 1968 Criminal Code of Georgia5 section 26-
506(c) which provides the following:

When two or more crimes are charged as required by subsection (b),
the Court in the interest of justice may order that one or more of such
charges be tried separately.52

Under prior law, it was an abuse of judicial discretion to fail to order
separate trials when an accused was charged with separate and distinct
offenses. Now, the court merely decides whether the interests of justice
will be served by ordering separate trials, and if justice will not be served,
separate and distinct charges may be set out and tried under the same
indictment.

An unfortunate principle is found in Massey v. State,53 where a court
appointed psychiatrist was permitted to testify to statements made by
the defendant during an examination to determine the question of sanity.
The court reasoned that the psychiatrist was not a witness for the prose-
cution, but a "witness for the Court," and, therefore, the relationship
of psychiatrist-patient was not created. This ruling would appear to
discriminate against an indigent because of his inability to employ a
psychiatrist and thus closely approach a denial of equal protection of the
law.

The state may not recall a witness for the defense, question the witness
and then impeach the witness' testimony. Such conduct was held revers-
ible error in Eberhart v. State,5 4 because the witness when 'recalled
became the state's witness and it was error to impeach him.

When a defendant is given parole by the State Board of Pardons and

50. Henderson v. State, 227 Ga. 68, 179 S.E.2d 76 (1970).
51. Ga. Laws, 1968, pp. 1249 et seq, as amended Ga. Laws, 1969, pp. 857 et seq.
52. GA. CODE ANN. §§ 26-506 (b), (c) (1968).
53. 226 Ga. 703, 177 S.E.2d 79 (1970).
54. 121 Ga. App. 663, 175 S.E.2d 73 (1970).
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Paroles, that agency has exclusive jurisdiction of the defendant and a
superior court may not revoke his probation. 5 The defendant had been
given a life sentence for murder and paroled by the State Board of
Pardons and Paroles. His parole was subsequently revoked by the Supe-
rior Court of Cobb County. The court was held to be without jurisdic-
tion.

55. Woodall v. State, 122 Ga. App. 653, 178 S.E.2d 337 (1970).


