
CONSTITUTIONAL LAW-ELECTRONIC
SURVEILLANCE-THE PROBLEM OF SUBSEQUENT

JUSTIFICATION

In Cox v. United States,' the court was presented with the question
of whether or not subsequent justification' of electronic surveillance met
the constitutional safeguards of the fourth amendment. In the instant
case, pursuant to section 2518(4) of Title III of the Omnibus Crime
Control and Safe Streets Act 3 agents of the Bureau of Narcotics and
Dangerous Drugs were granted an order authorizing them to intercept
wire communications to 4nd from a telephone number listed in the name
of Leonard Richardson. Upon application for the order, the agents
specifically stated that the communications to be intercepted dealt with
violations of federal narcotic laws.

While monitoring these communications, the agents intercepted con-
versations which dealt with plans pertaining to the robbery of the South-
gate State Bank of Prairie Village, Kansas. Following the interception
of these communications and in compliance with section 2517(5) of the
Act, an application was made to allow the agents to use as evidence the
seized conversations relating to the bank robbery. The application was
granted and these conversations were admitted into evidence at the trial
in the federal district court. On appeal, the United States Court of
Appeals for the Tenth Circuit affirmed the district court's ruling. In
their decision, the court held the subsequent justification constitutional
on the grounds "that the nature and probable consequence of authorized
wiretapping is discovery of unanticipated and undescribed communica-
tions. The very nature of this form of invasion is conducive to producing
unexpected information." 4

I. __ F.2d __ (10th Cir. 1971) reprinted in 117 CONG. REC..185, 20042 (daily ed. Dec. 1,
1971): see also 10 BNA CRIM. L. REP. 2111 (1971).

2. Subsequent justification pursuant to 18 U.S.C. § 2517(5) (1970). This section provides:
When an investigative or law enforcement officer, while engaged in intercepting wire or
oral communications in the manner authorized herein, intercepts wire or oral communi-
cations relating to offenses other than those specified in the order of authorization or
approval, the contents thereof, and evidence derived therefrom .. .may be used ...
when authorized or approved by a judge of competent jurisdiction where such judge finds
on subsequent application that the contents were otherwise intercepted in accordance
with the provisions of this chapter.

3. 18 U.S.C. §§ 2510-20 (1970) [hereinafter referred to as the Act]. See generally 67 MIcH. L.
REV. 455 (1969): 118 U. PA. L. REV. 169 (1969); 23 RUTG. L. REV. 319 (1969).

4. 117 CONG. REC. 185, 20043 (daily ed. Dec. I, 1971). The Cox court gives no further
justification for its decision. It simply stated that Congress, in passing section 2517(5) of the Act,
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Although electronic surveillance warrants are similar to search war-
rants, the Cox court rejects the government's contention that subsequent
justification could be upheld on the plain view analogy.5 The plain view
doctrine is an exception to the requirement that in order to seize an
object it must be specifically described in the application for the war-
rant. It allows the evidence to be admissible in certain circumstances.
"[T]he analogy is imperfect because the search for property is a differ-
ent and less traumatic invasion than is the quest for private conversa-
tions."'

Before the enactment of Title III of the Act, Congress studied the
guidelines that were set forth in earlier Supreme Court decisions. In
Osborn v. United States,7 the Supreme Court upheld a conviction in
which evidence was obtained through the use of a concealed tape recor-
der on a government informer. In so doing, the Court stressed that the
use of the device was authorized by two federal judges in response to a
detailed affidavit alleging the commission of a specific criminal offense.8

In explaining its reasoning, the Court stated that "antecedant justifica-
tion before a magistrate . . . is central to the Fourth Amendment" as
"a precondition of lawful electronic surveillance." 9

Building upon the foundation laid in Osborn, the Court in Berger v.
New York 0 struck down a state statute authorizing wiretapping" on the
grounds that the limits of allowable interception were so vague that a
general search was permitted. In this decision the Court stated that "a
conversation [is] within the Fourth Amendment's [right to privacy] pro-

"has dealt with the problem about as well as could have been expected considering the ... matter
and its consequential incidents." In this specific case, the court states that it would be irrational to
hold that officers authorized to listen to drug traffic must close down the project upon learning of
a bank robbery. Section 2517(5) is the only authority the court gives for its statements.

5. Id.
6. Id. But see United States v. Sklaroff, 323 F. Supp. 296, 307 (S.D. Fla. 1971).
7. 385 U.S. 323 (1966).
8. Id. at 330.
9. Id.
10. 388 U.S. 41 (1967).
II. N.Y. Laws, 1958, ch. 676 (which was codified in N.Y. CODE CRIM. PROC. 813-a (McKinney

1958)) provided:
An ex parte order for eavesdropping . . . may be issued by any [judge] upon oath or
affirmation of a district attorney, or of the attorney general or of an officer above the
rank of sergeant of any police department . . . that there is reasonable ground to believe
that evidence of crime may thus be obtained, and particularly describing the person or
persons whose communications are to be overheard or recorded and the purpose thereof,
and, in the case of telegraphic or telephonic communication, identifying the particular
telephone number of telegraph line involved . . . such order shall be effective for the
time specified but not for a period of more than two months unless extended.

12. 388 U.S. at 58.
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tections, and . . . the use of electronic devices to capture [conversations
is] a 'search' within the meaning of [that] amendment .. ."I The
Court also gave the specific requirements necessary to validate a court
order authorizing eavesdropping. The Court specifically required that
the warrant must be particular in describing the place to be searched.
It must also be particular in describing the person or thing to be seized
and in describing the type of conversation sought. The Berger
requirements also place limitations on the officer executing the order.
These limitations prevent his searching unauthorized areas and would
also prevent further searching once the property sought is found. The
officer executing the search is also required to make a return on the
eavesdrop order showing what was seized.'

In Katz v. United States, 5 the Supreme Court reaffirmed the consti-
tutional safeguards as set forth in Berger. The problem in Katz was the
fact that the agents did not first present their estimate of probable cause
to a neutral magistrate in order to obtain a warrant.'" Katz held that
the search must be limited both as to conversations sought to be moni-
tored and the period during which such monitoring takes place. 7 Even
though the search was narrow enough that a court could have constitu-
tionally authorized it, the agents "were not compelled, during the con-
duct of the search itself, to observe precise limits established in advance
by a specific court order."'" The Constitution requires "that the deliber-
ate, impartial judgment of a judicial officer . . . be interposed between

13. Id. at 51.
14. See SEN. REP. No. 1097, 90th Cong., 2d Sess., 2 U.S. CODE CONG. & AD. NEWS 2153

(1968). Referring to the Berger case, the committee indicates specifically the following require-
ments at 2161-62:

There must be
I. Particularity in describing the place to be searched and the person or thing to be
seized.
2. Particularity in describing the crime that has been, is being, or is about to be
committed.
3. Particularity in describing the type of conversation sought.
4. Limitations on the officer executing the eavesdrop order which would (a) prevent
his searching unauthorized areas, and (b) prevent further searching once the property
sought is found.
5. Probable cause in seeking to renew the eavesdrop order.
6. Dispatch in executing the eavesdrop order.
7. Requirement that the executing officer make a return on the eavesdrop order show-
ing what was seized.
8. A showing of exigent circumstances in order to overcome the defect of not giving
prior notice.

15. 389 U.S. 347 (1967).
16. Id. at 356.
17. Id.
18. Id.
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the citizen and the police . . .

In 1968, Congress passed the Omnibus Crime Control and Safe
Streets Act. Section 2518(4) of that Act specifically follows the require-
ments as set forth by the Supreme Court in the Osborn, Berger, and
Katz decisions. It provides, in part, that each order authorizing the
interception of any wire communication shall specify (1) the identity of
the person whose communications are to be intercepted, (2) a particular
description of the type of communications sought to be intercepted, and
(3) a statement of the particular offense to which it relates.20 The Act
goes further than case law in that section 2517(5) of Title III provides
that information relating to offenses other than those specified in the
order of authorization may still be intercepted and used as evidence, if
a judge subsequently approves, and his approval is based on a finding
that the contents were intercepted in accordance with the provisions of
this Act. If the officer does not comply with the strict requirements of
the statute, the contents of the communications can be suppressed and
the officer making the interception is subject to civil and criminal liabil-
ity.21 In short, this section now provides for subsequent justification as
well as antecedant justification as previously required by earlier Su-
preme Court decisions.

The Cox decision is upholding the constitutionality of section 2517(5)
of the Act. Although Judge Doyle, in Cox, states that the Supreme
Court has not passed on the issue of subsequent justification 2 he gives
no concrete basis as to why he holds this section constitutional. The
Court in the decisions of Osborn, Berger and Katz stressed the need for
the order to specifically state the offense for which the electronic surveil-
lance is authorized.2 3 This requirement cannot be waived. Congress re-
iterated this requirement in section 2518(4)(c) by stating that the agent
in applying for the surveillance order must specifically describe the type
of communications sought to be intercepted and by stating the particu-
lar offense to which it relates. In Berger, the court made it perfectly
clear that "limitations [should be placed] on the officer executing the
eavesdrop order which would . . . prevent his searching unauthorized
areas ... .24 In Katz, the Court stated even though the search was
narrow enough that a court could have constitutionally issued it, the

19. Wong Sun v. United States, 371 U.S. 471,481-82 (1963).
20. 18 U.S.C. § 2518(4) (1970).
21. 117 CONG. REC. 185, 20043 (daily ed. Dec. 1, 1971).
22. Id.
23. 385 U.S. at 330; 2 U.S. CODE CONG. & AD. NEWS 2161 (1968); 389 U.S. at 356.
24. 2 U.S. CODE CONG. & AD. NEWS 2162 (1968).
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court must first set down the precise limits of the search. 25

After the surveillance order is granted, section 2517(5) allows the
officer conducting the eavesdrop to use his discretion in determining
what will be seized and what will not. This section expands the pre-
viously applied limits on judicial approval of electronic surveillance
from the earlier antecedant justification requirement and now allows
both antecedant and subsequent justification. This extends too far the
Court's holding in Osborn that antecedant justification before a magis-
trate is "central to the Fourth Amendment as a precondition of lawful
electronic surveillance. '2 6 If government agents are allowed to indiscri-
minately intercept all conversations made and to continue monitoring
calls when it becomes clear that they are not related to the authorized
objectives of the wiretap, then such order would become meaningless
verbiage and the protection of the fourth amendment requirements as
outlined in Osborn, Berger, and Katz would become illusory. These
requirements cannot be waived under the broad pretense of law enforce-
ment. The Cox decision should be reversed by holding subsequent justi-
fication as provided by section 2517(5) of the Act unconstitutional.

HERMANN W. COOLIDGE, JR.

25. 389 U.S. at 356.
26. 385 U.S. at 330.
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