
CONSTITUTIONAL LAW-APPLICATION OF
MIRANDA-CUSTODIAL INTERROGATION AT THE

SUSPECT'S HOME.

Billy Knowles had retired for the evening when the police arrived at
his home to begin a search for a shotgun and a rifle that were the fruits
of a burglary which Knowles had allegedly committed. The police had
reason to believe that the weapons were in the trunk of Knowles' car.
When asked for the keys to the trunk, Knowles claimed that he did not
have them, but instead that his brother had them. A search of Knowles'
person produced the keys and the stolen guns were thereupon discovered
in the trunk of the car. It was at this point that Knowles was first advised
of his rights pursuant to Miranda v. Arizona.' Subsequently, Knowles
was indicted and convicted of burglary, but the court of appeals reversed
the conviction in Knowles v. State,2 holding that the elements of bur-
glary had not been proven. On the Miranda issue, the court, without
elaborating, concluded that "defendant's statement that his brother had
the keys was not inadmissible as being an admission obtained in viola-
tion of the ruling in Miranda v. Arizona . . . ."I Though the court is
technically incorrect in the use of the word "admission," defendant's
untruthfulness was a tacit admission that he had something to hide,
which tended to implicate him in the crime. If he were unaware of the
stolen goods in his trunk, he would have had no motive for lying about
the location of the keys; because he did lie, he impliedly admitted that
he was aware of the stolen goods. This tacit admission implicated him
in the crime, and it was this "admission" that was obtained prior to the
Miranda warnings. Miranda ruled that

the prosecution may not use statements . . . stemming from custodial
interrogation of the defendant unless it demonstrates the use of proce-
dural safeguards effective to secure the privilege against self-
incrimination. By custodial interrogation, we mean questioning initi-
ated by law enforcement officers after a person has been taken into
custody or otherwise deprived of his freedom of action in any signifi-
cant way.'

This is what the Supreme Court intended in Escobedo v. Illinois5 when

1. 384 U.S. 436 (1966).
2. 124 Ga. App. 377. 183 S.E.2d 617 (1971).
3. Id. at 377, 183 S.E.2d at 618.
4. 384 U.S. at 444.
5. 378 U.S. 478 (1964).



MERCER LAW REVIEW

it spoke of an investigation which had begun to focus on a particular
suspect and was no longer merely a general inquiry into an unsolved
crime.' Thus Miranda dictates that a suspect be informed of his rights
when "custodial interrogation" begins, but the decision did not specifi-
cally state whether such an interrogation could occur in the familiar
surroundings of one's own home.7 It has been proposed, however, that
Miranda requires that its ruling be applied to situations beyond the
precise facts of the case.' This theory is supported by the Court's own
language which qualifies "custodial interrogation." 9

The Supreme Court intended to impose the constitutional limitations
upon all questioning of one whose freedom has been limited in any
significant way and is therefore in a compelling atmosphere.0 However,
the precise definition of "compelling atmosphere" will vary from case
to case. In order to promote the Court's broad statement that the fifth
amendment privilege against self-incrimination is available in all
settings to protect persons whose freedom of action has been curtailed
in any significant way," it will be necessary to balance various factors 2

and circumstances to ascertain if the absence of warnings tends to create
in the suspect's mind a subjective awareness of a compelling atmos-
phere. 3 The goal is to achieve an equilibrium between society's inter-
ests in protecting individual rights and the need for effective law enforce-
ment and criminal investigation.'

6. 384U.S.at444n.4.
7. Annot., 10A.L.R.3d 1059-60(1966).
8. Ritter, Criminal Law- Confessions- Custodial Interrogation. 18 WESTERN RES. L. REV.

1777 (1967) [hereinafter cited as Ritter].
9. 384 U.S. at 444, where the Supreme Court said that the suspect must receive the warnings

when "deprived of his freedom of action in any significant way." The court went on to say that

"[pirior to any questioning, the person must be warned. . -.[of his rights]." Id. (Emphasis added).

10. Ritter at 1777-78.
II. 384 U.S. at 467.
12. Ritter at 1780-81.
13. Rice, Constitutional Law-Right to Counsel Attaches When Police Process Becomes Ac-

cusatorv. I GA. ST. B.J. 536, 537 (1965).
14. The two most important factors in determining what constitutes "custodial interrogation"

are who conducted the questioning and where the questioning occurred. Other significant criteria

include the nature of the interrogation and the progress of the investigation at the time of the

questioning. More often than not, custodial interrogation will be found when the "interrogator is

inherently intimidating," as where the interrogation is by a peace officer or one who may exert
authority over the suspect. As to the place of questioning, most cases fail to find a "custodial

interrogation" where the location is the suspect's home. Balanced against other circumstances,

however, the inherent security of one's own home may be offset by the nature of the interrogation
(whether it was accusatory, whether the suspect was isolated from friends, or whether the question-

ing was accompanied by a searching of the premises, and, most especially, a searching of the
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If in Knowles the court had more than superficially considered the
significant factors, it would have been clear that the defendant was
subjected to custodial interrogation within the meaning of Miranda and,
therefore, was entitled to the warnings prior to any questioning; because
they were not forthcoming, defendant's statements should have been
held inadmissible at the trial.

In Orozco v. Texas,'5 this rationale was presented, and defendant's
incriminating statements were excluded at the trial. The defendant had
been questioned at his boarding house room in the pre-dawn hours by
police who failed to advise him of his rights, and, as a result, the fifth
amendment was violated. The murder conviction, therefore, could not
stand. The court emphasized that Miranda requires the warnings before
any questioning, and in Orozco

the Court was perhaps more forceful than ever before in saying that
Miranda applied to all incidents of custodial interrogation and was not
limited to mere station house interrogation."6

A forgery conviction was overturned in the Ninth Circuit case of
Rosario v. Guam'7 because a village commissioner, calling on defendant
socially, questioned him concerning the forgeries without the prescribed
warnings. The court said that handirons or formal arrest were not neces-
sary to create a custodial situation. The inquiry in each case must be
whether, at the time of the questioning, and in view of all the circum-
stances, defendant's freedom of movement was restricted in a material
way.'" The court had little difficulty in finding a custodial interrogation
at the Rosario home.

Following the Ninth Circuit's holding in Rosario, the Fifth Circuit
in United States v. Phelps9 held that an interrogation occurring at
defendant's place of business was custodial and therefore demanded the
requisite warnings. The court pointed out that it had purposefully
avoided a rigid test and had used a case-by-case approach in differen-
tiating custodial from non-custodial interrogation. The court men-
tioned, however, that certain conclusions could be gleaned from the
cases, one such conclusion being

person), or the progress of the investigation (whether it was merely naked suspicion or whether it
had narrowed to defendant). Annot., 31 A.L.R.3d 565, 575-8 (1970).

15. 394 U.S. 324 (1969).
16. Newsom, Custodial Interrogation and Res Gestae Under Miranda, 22 BAYLOR L. REV.

88, 89 (1970).
17. 391 F.2d 869 (9th Cir. 1968).
18. Id. at 872.
19. 443 F.2d 246 (5th Cir. 1971).
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that the mere fact that interrogation takes place in the familiar sur-
rounds of the defendant's home or place of business . . . does not
necessarily mean the defendant is not being subjected to custodial
interrogation. Nor must the defendant be under formal arrest prior to
interrogation in order for Miranda rights to arise. 0

The court enumerated several significant considerations2 that the courts
should weigh when determining a custodial interrogation issue, but spe-
cial emphasis was placed upon the focus of the investigation and
whether it had centered on the defendant.

The better approach, taken by other courts, has not been enunciated
in Georgia, for the cases seem consistently to turn on whether the in-
criminating statements were voluntary or whether they were made be-
fore formal arrest; the location of the questioning, more often than not,
has been ignored.2 2 In Ingle v. State,23 as the police searched his car
parked at his home, the defendant made incriminating statements which
tended to implicate him in the burglary which had occurred the previous
night. The court found no custodial interrogation because the defendant
was not formally under arrest when the statements were made, though
he would have been arrested had he attempted to leave.2 4 Citing
Miranda, the court indicated that the type interrogation prohibited
there was the extended, relentless, and protracted inquisition which was
an attempt physically or psychologically to squeeze a confession from
one who had become the principal suspect in an accusatory investiga-
tion .25

In Kemp v. State,26 the defendant was convicted of murder. The police
had accosted the defendant at his home and advised him of his rights,
but defendant, nevertheless, made several incriminating statements
which were admitted at the trial. The court intimated that even had the
defendant received no warnings his confession would have been admissi-
ble because the statements were precustodia[" and voluntary, and the

20. Id. at 247.
21. These significant factors, as listed by the court, are probable cause to arrest, subjective

intent of the police, focus of the investigation, and subjective belief of the defendant. Id.
22. See Green v. State, 223 Ga. 611, 157 S.E.2d 257 (1967), where, at the scene of the crime,

defendant admitted to the police that he had shot the murder victim. The statements were held
admissible at the trial. The court said the questioning was non-custodial and emphasized that
defendant's admission was voluntary. See also Cash v. State, 224 Ga. 798, 164 S.E.2d 558 (1968),
where, again, a defendant admitted at the scene to having shot the murder victim. The court said
the statements were voluntary and that there had been no custodial interrogation.

23. 123 Ga. App. 56, 179 S.E.2d 305 (1970).
24. Id. at 56, 179 S.E.2d at 306.
25. Id.
26. 227 Ga. 251, 179 S.E.2d 920 (1971).
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fifth amendment does not prohibit such volunteered confessions.27 The
court did not discuss whether the confession would have been admissible
if not voluntary, and the custodial interrogation issue was only superfi-
cially treated; the location of the questioning, defendant's home, seemed
inapposite.

Although Georgia is in accord with a majority of other states2 which
find non-custodial interrogation at a suspect's home, this result is op-
posed to that reach by the Fifth Circuit in Phelps and by the United
States Supreme Court in Orozco. These courts favor a case-by-case
approach in which a custodial interrogation is found at the suspect's
home whenever the investigation has centered on him and his freedom
of action has been significantly curtailed. The decisive stage of the
investigation is reached when these two chief criteria 9 are met, and at
this point the application of Miranda automatically attaches30 Clearly
these principal criteria were present in-the Knowles case, and it is there-
fore submitted that the interpretation of the Georgia courts is regretta-
bly narrow and should be broadened in order to be more consonant with
the Supreme Court's own interpretation of Miranda as presented in
Orozco.

A. ELLIOTT BARROW, JR.

27. Id. at 252, 179 S.E.2d at 922.
28. Annot., 31 A.L.R. 3d 565, 576 (1970).
29. The two requirements are that the investigation must have come to a focal point on

defendant and that a significant deprivation of his freedom of action must have occurred, by
interrogation or otherwise.

30. 394 U.S. at 329 (dissenting opinion).
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